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PREFACE  TO    SEVENTH    EDITION. 


Tma  Manual,  proparad  in  1ST6  m  a  oompiUtion  of  tbe 
statatiB  and  rule>  reKuUtlng  ])r(KM(lure  iu  the  ouurts  >i[ 
tbii  United  States,  uontainal  brief  referencn  to  lonio  tit 
UiH  deciaioui  ooiutrDiug  them.  Having  pasted  tliroUKll 
livu  editions  in  that  furm  it  wna  entirely  roooat  in  I88!l, 
the  iiotaa  a!  oatet  inuresaing  its  bnllc  fr-um  447  to  970 
pages.  It  hoa  beoQ  again  enlarged  by  tlie  addition  of  ul] 
statutes  rulating  to  prooedure  in  Federal  uanrts,  anil  an 
ap])endix  of  aililitioiial  notes  of  oasee,  bringing  the  statutes 
down  to  Doeeniber  1,  1SS8,  while  the  notes  inoludu  the 
dociaions  in  volume  127  U.  8,  Reference  t<i  tbe  now  innt- 
tar  will  be  fetlnd  both  in  the  hitdy  of  the  work  and  in  th« 


',  December  !,  1888. 


This,  the  eighth  edition,  is  wholly  revised  and 
is  now  Bubatantially  a  new  work,  embodying  in  a 
much  enlarged  form  all  that  ia  still  applicable  in 
former  editions,  together  with  the  additional  matter 
gleaned  from  later  adjudications  of  the  courts  and 
all  the  statu tory  enactments  now  in  force,  including 
those  of  the  first  session  of  the  Fifty-second  Con- 
gress. For  the  insertion  of  the  latest  cases  while 
the  work  was  passing  through  the  press,  the  proof- 
reading an-i  index  to  this  edition,  Hcknowledginent 
is  hereby  made-  of  the  valuable  services  of  Me. 
Chas.  T.  Boose. 

February,  1893. 
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CHAPTER  I. 

OOlfSTirUTIONAL  PBOYiaiOSS. 


;   ».   BalLfloffl", 
i  XL    JuiIbbb 

§   1.     Bnppenie    nnd    Inferior    conrU.— 

The  judicial  power  of  the  United  States  shall  be 
vfsted  in  one  Supreme  Covirt,  and  in  such  inferior 
courts  aa  the  Congress  may  from  time  to  time  or- 
dain and  establish.  The  judges,  both  of  the  Su- 
preme and  inferior  courts,  shall  hold  their  offices 
daring  good  behavior,  and  aliall,  at  stated  times,  re- 
ceive for  their  services  a  coraponsotion,  which  sha!l 
not  be  diminished  during  tlieir  continHaiice  ia  office. 
(U.  8.  Const,  art.  3.) 
Power  of  Oongnea. — Congteaa  cwnwA  cotSkt  w«^ 

part  of  the  judicial  power   ■BlUOD.  an.   es.eiiMtwe   (JSiwst. 

(BeaUy  v.   U.   S.,  1   Dev.  231.1     Congte^  w-raiot  «"« 


psovisiosa. 


I 
I 


i  ordained  and  established  by  iteelf  (C.  3.  \ 
Ames,  1  Wood.  &  M.  89;  The  British  Prisoners,  1  Wood, 
&  W.  66;  Martin  v,  Hanter,  1  Wheat  304;  Honston  v. 
Moore,  5  Wheat  1,  3  aerg.  &  R.  169;  Ex  parte  Knowles, 
6  Cal.  300;  Davison  v.  ChampUn,  7  Conn.  244;  Ely  v. 
Peck,  7  Conn.  239;  U.  S.  v.  Latiirop,  17  Johoa.  4;  State 
T.  MoErido,  Rioe,  400;  Jackaon  v.  Rose,  2  Va.  Caa.  34), 
ant  veat  any  portion  o£  the  iarisdiction  of  the  United 
States  in  State  conrts.  (Martin  v.  Hunter,  1  Wheat.  304; 
Hoaston  v.  Moore,  6  Wheat,  1;  StearnB  v.  U.  S..  2  Pnine, 
SOO;  Ei  parte  Knowlea,  6  Cal.  300;  Ely  v.  Peck,  7  Conn. 
239;  Daviadn  v,  ChampUn,  7  Conn.  244;  U.  8.  v.  Lathrop, 
17  Johns.  4;  State  v.  McBride.  Rice,  400;  Jackson  v. 
Bose,  2  Va.  Caa.  34.)  A  Stats  court  cannot  exercise 
jnrisdiction  conferred  npon  it  by  Congress.  (Ee  parte 
Knowles,  6  CaL  300.)  Congress  cannot  eofnrce  ]urii- 
diction  on  a  State  court  (Rtearns  v.  U.  S..  2  Faine,  300; 
Bx  parte  Stephens,  70  Mass.  559;  Miss.  Biv.  Tel.  Co.  t. 
First  Hat  Bank,  7  Chio.  L.  N.  167;  The  British  Pris- 
oners,  1  Wood.  &  M.  66),  nor  nompet  a  State  conrt  to 
exert  juriadiction  (Sieams  r.  D.  S.,  2  Paine,  300;  Missis- 
sippi Kiv.  Tel.  Co.  V.  First  Nat  Back,  7  Chic.  L.  N.  158; 
Ex  parte  Stephens,  70  Mass.  659),  nor  can  ConK''eaa  give 
jurisdiction,  or  require  service  ef  any  olRoer  of  a  State 
government  as  SDch  (Prigg  v.  Commonwealth,  16  Peters, 
B39;  Ex  parte  Pool,  2  Va.  Caa.  276),  nor  confer  jnrisdio- 
ttnn  on  a  military  commissian.  (Ex  parte  Milligan,  4 
Wedl.  121.)  This  clause  does  not  apply  to  or  prohibit 
the  eatahlishnient  of  military  courts  in  the  insurrectioaary 
StatpB.  (TcrritorialConrta,aeeart4,s!!c.3,flulid.2.)  Con- 
gress may  authorize  any  United  States  court  to  perfon 


t  which  the  Constitution  does  not  require  to  be  per- 
formed in  a  different  manner.  (Ex  parte  Gist  26  Ala, 
156;  Ex  parte  Pool,  2  Va,  Caa.  276.)  The  judicial  power 
of  the  United  States  in  vested,  by  the  Constitution,  in  the 
(wnr-t*  of  the  United  States.  (Thomas  v.  Loney,  134  TJ.  S. 
^^J ,  Whether  Ooagreae  loay  confer  on  imeriiOT  iioirw 
—^riadictdaa  ofcaaee,  whereof  it  gives  ttia  SupTeoiB  CooA 


I 


□riijlDsl  jurisdiction,  not  decided.  (Ames  v.  Kanssa, 
111  U.  S.  449.)  'JTiiitit  may  confer  original  jarisdiction 
to  aubnrdinate  coQrta  Over  D&aea  affecting  consulB.  (See 
BorBT.  Freston,  111  XJ,  6.  252;  United  States  v.  Ravora, 
2  Dall.  207  [C.  Ct.];  Davis  v.  Packard.  7  Petere.  276;  8..e 
Ex  parte  Hitz,  111  U.  S.  766.)  fongresa  may  eBtabllah 
drcsuit  and  district  courts  in  any  State  in  the  Union,  and 
ntiy  oonfer  on  tliem  equitable  junadiction  in  cases  coming 
vithin  the  C'^nstitntioD  (Livmgston  v.  Story,  9  Petocs, 
G3'2);  and  iQaUcasoB  to  wMchtliejndicial  power  EKtenda  it 
may  rightfully  veat  eidnsiva  jiiriadiction.  (The  Mobbh 
Taylor  V.  Hammons,  4  Wall  411.)  Its  p.iwer,  howoVEr, 
afi'orda  no  preLexb  for  abrogating  any  eatabiiahod  law  of 
properly,  or  for  removing  any  obligation  of  Iho  citilena  of 
a  State  to  submit  to  the  rule  of  the  local  sovereign.  (Sny- 
dam  V.  WilliamsoQ,  Q4  fiotr.  427. 

Judicial  power. — The  Constitntion  deflnea  the  limita 
of  the  judicial  power,  but  Congresa  preacribea  how  muL-h 
of  it  is  to  be  exercised  by  the  Federal  courts.  (Turner  v. 
Bank.ot  N.  A.,  4  Dall.  lOj  Molntyre  v.  Wood,  7  Cranoh, 
BOBi  Kendall  v.  U.  S.,  12  Petere,  616;  Gary  v.  Curtis,  3 
How.  2i3[  Clark  v.  City  of  Joneaville,  4  Am.  law  EeR. 
593.)  Judicial  power  means  that  power  with  which 
courts  are  clothed  for  the  purpose  of  the  trial  and  de- 
termination of  causes  (U.  S.  V,  Arredando,  6  Peters,  691; 
Banton  v,  Wilson,  4  Texas,  400;  En  parte  Gist,  26  Ala. 
ISG) — the  power  conferred  to  render  a  indgmect  or  decree. 
(Rhode  Island  v.  Masaachnaetts,  12  Peters,  657.)  It  is 
not  sufficient  to  bring  a  matter  nnder  the  juditnal  power 
that  it  involves  the  exercise  of  judgment  upon  law  and 
facta.  (U.  S.  V,  Farreira,  13  How.  40;  Murray  v.  Hoboken, 
etc.  Co.,  18  How.  272;  Ex  parte  Gist,  26  Ala.  ISS.)  The 
power  to  hear  snd  pass  npon  the  validity  of  a  claim  in  an 
ex  parte  proceeding  is  not  a  judicial  power.  (U.  S.  v. 
Ferreira,  13  How.  *);  U.  S.  v.  Todd,  13  How.  62;  Hum- 
phreys v.  U.  S.,  1  Dov.  Wi.)  Aprovision  rG<|iiiring  an 
asaeesor  to  impose  a  ceri^aia  penalty  if  he  eball  find  a 
return  false  does  not  cfinfer  judicial  power  (DoU  v.  Evans, 
16  Int.  Rev.  Reo,  143);  but  ftditumslto.'isfc  i-aWsa,  %ia 
parfonnanix  ol  which  iavolvea  an  iui\'avc^  SjA*)  "Caft  wkh-V 
o(  facta,  and  the  appliontion  ol  ftiem.\»  '^^i^l'c^i.•*  ™- 
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law  is,  in  on  enlarged  sense,  a  judicial  act,  at  the  adjast- 
ment  of  boIoDces  and  anditing  of  accounts.  (Mnrra;  v. 
Hoboken,  etc.  Co.  18How.272.)  Judicial  power  is  never 
e^mroiaeil  for  the  purpose  of  giving  efiect  to  the  will  of  the 
indge,  hut  always  of  the  will  of  the  lagialatHra,  orof  Iha 
law  (Osboni  r.  Bank  of  U.  S.,  9  Wheat.  818),  and  matt 
regard  the  ConBCimtiou  as  paramount.  (Marbary  v. 
Madiaon,  1  Cranoh,  178;  Cohens  v.  Virginia,  6  Wheat. 
414.)  The  powers  not  bestowed  upon  the  Federal  oourts 
by  legislative  provisions  remain  dormant  until  some  law 
Boall  call  them  into  ociion  by  designating  the  particular 
tribunal  which  sball  bo  authorized  to  exercise  them. 
(Bank  of  U.  S.  v.  Roberts,  4  Conn.  323i  Bant  of  U.  S. 
V.  Northumberland  Bank,  4  Cotm.  333.)  The  dis- 
tribntion  of  powers  is  regulated  and  governed  by 
the  laws  by  which  they  are  constituted.  (SmiUi 
V.  Jaokaon,  1  Paine,  433;  Moffit  v.  Soey,  2  Paine,  103; 
Shuto  V.  Davia,  Peters  0.  C.  431.)  The  object  of  this 
ptovisioa  was  to  establish  a  judiciary  cf  the  United  States 
1.S  a  department  o£  the  government  (Chisbolm  v.  Georgia, 
2  DaU.  419;  OsbornB  v.  Bank  of  U.  B.,  9  Wheat.  818) 
which  cannot  interfere  with  the  pnlitical  di'portment. 
(Georgia  v.  Stanton,  6  WaD.  50;  Loen  Aaso.  v.  Topeka, 
SO  Wall  660.)  Neither  the  executive  nor  legislative 
department  caa  be  restricted  by  the  judicial,  though  the 
acts  of  biith,  when  performed,  are,  in  proper  casea,  subji-et 
to  ita  coguizance.  (Miseisaippi  v.  Johnson,  4  Wall.  5<J0, 
reviewing  Marbury  v.  Madiaon,  I  Crauch,  137;  Kendall 
y.  Stokes,  12  Peters,  527. )  The  condition  of  peace  or  war, 
public  or  civil,  must  be  determined  by  the  politioal  de- 
partment, and  not  the  judiciaL  (U.  8.  v.  Packages,  11 
Am.  Law  Beg.  410.)  Whether  a  foreign  country  haa  be- 
come an  independent  State  la  a  queation  for  the  treaty- 
making  power,  and  cannot  he  decided  by  the  judiciary. 
(Kennatt  v.  Chambers,  14  How.  38;  GdUt^n  v,  Hoyt,  S 
WalL  246;  Ruao  v.Himely,  4  Cranch,  241.)  There  is 
nntbing  in  the  Constitution  which  prevents  a  miniaterial 
offici^r,  or  person  by  law  directed,  to  do  an  act  necessary 
to  bring  the  accnaul  before  the  court  poasegaing  judicial 
ower  of  determining  bis  guilt  or  innocence.  (Prigg  v. 
"""       "  ^ootb,  21  How.  506-, 

Tiarte  Gist,  1A  Mb. 
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IBS;  Ei  parte  Pool,  2  Va.  Caa.276.)  The  general govem- 
ment  bna  full  autliority  to  appoint  [tn<l  coraminaion  all 
courts.  ma^sti-at<^  ami  offioers  to  carry  out  its  lawa.  (Ks 
parte  Stephena,  70  Mosa.  5^9.)  As  a  geoerjj  rule  of  law, 
a  jnriBdintioii  eonferred  upon  a  Hpecial  tribaual  does  not 
oust  that  of  the  ci'urta  of  general  jurisdictioti,  utiles  there 
be  a  plainly  niariiFeste^l  intention  of  the  legiBlaturotothat 
effect,  to  be  deHvcl  from  the  trorda  of  the  statute,  or  a 
aeeeasary  implication  therefrnm.  (Fidelitv  Truat  Co.  v. 
am  Car.  Co.,  Cic.  Ct.  Ohio,  K5  Fed.  Rep.  737.) 

Jurisdiction. — The  jnriedicliaD  of  the  ^npreme  Conrt 
IB  pumted  out  in  the  Constitution.  (Smith  v.  JacklOD.  1 
Paioe,  453.)  Ita  original  j  nriarlietion  exists  only  in  coBes 
of  ambaasaiiora,  etc,  and  where  a  State  is  a  party.  (Mir- 
tinv.  Hunter,  1  Wheat  304.)  Its  appillata  power  is  to 
lie  defined  by  Cougreas.  (Holmes  v.  Jennignii,  14  Peters, 
540;  Deoatiir  v.  Paulding,  14  Pet.  ra,  612.)  It  has  no 
power  to  review  by  certiorari  proooediniM  of  a  military 
coraroiasion.  (En  parte  Vallaridii[ham,  1  Wall.  243. )  The 
vesting  of  judi<:tal  power  is  imperative.  (Martin  v.  Hun- 
ter, 1  Wheat.  328;  Anderson  v.  Dnnn,  6  Wheat.  214.) 
The  power  to  establish  courts  and  confer  iuriadietiou  is 
Qulimited.  (Mayo  v.  Cooper,  6  WalL  251.)  Neither  the 
leiislstive  nir  executive  branches  can  ^aign  any  duties 
but  auiih  as  are  properlv  judicial,  and  to  be  performed  in 
a  judicial  minner.  (Haybnra's  Case,  2  Dall.  409;  U.  S, 
V.  Ferroira.  13  Hi.w.  40;  DoO  v.  Evans,  15  Int.  Kev.  ftoc. 
143, }  CoDgresa  may  Bay  Imw  mucn  and  what  shall  vest 
in  one  inferior  conrt,  and  what  in  anoiher.  {U.  S.  v.  New 
Bedford  Bridge,  1  Wood.  &  M.  437.)  An  inferior  court 
is  one  whose  judgment  can  be  reversed  on  appeoL  (Nugent 
V.  State,  13  Ala.  52.)  Their  jurisdictiuu  depends  excta- 
sively  on  tha  Cnnatitution*  and  the  terms  of  statntes 
p:i,B8ed  in  pursDBnce  thereof  (Mossman  V.  Biggenson.  4 
DtU.  12;  Ho-I^Bon  V.  Bowerkink,  5  Cranch,  303;  Bank  of 
United  Statiis  v.  Dcvans,  6  Cranch,  61;  Amer.  ins.  Co,  v. 
Canter,  1  Peters.  611;  Livingston  v.  Jefferson,  1  Brock, 
20.1;  U.  S.  V.  Drenner,  Hemp.  320-,  U.  8.  v.  k'A^tts 
H--WP.  4U).  orhytreaty.  (U.S.'f.'Sew'BBilc.Ti'ft^i.'i*; 
/  tVood,  &M.  437;  The  British.  Prowiwrt  A "^  i^A- ^™- 
S'tf;  Smith  T.  Jackson,  1  Paints,  «a.>    Tta'OwAR^i.  ^'wW* 
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Cfmrta  oaa  eiterciao  only  that  juriadiction  oonferrad  on 
them  by  CnnRresB.  (En  parte  Cabrera,  1  Wash.  C.  C.  235; 
UagillT.  ^arsons,  4  Conn.  32S.}  They  cannot  exerciso 
oommou-law  junadictioii  ia  criminal  cased  (Ex  parte  Boll- 
man,  4  Ccanoh,  75;  U.  S.  v,  HudsDn,  7  Cranch,  32;  TJ. 
a  T.  CoolidgB,  1  Wheat  415;  1  GaU.  483;  U.  &  v. 
Bevana,  3  Wheat.  336;  amii-a,  U.  S.  v.  Eavara,  2  QM. 
297;  U.  S.  T,  Worrall,  2  Dall.  384),  nor  proocml  by  in- 
formation  in  criminal  cases  unless  tbe  power  ia  grantel 

SCoDgresB,  (D,  8.  T.  Joe,  4  Chic.  L.  N.  105.) 
ey  are  of  limited  juriadiction  but  not  inferinr,  and 
oaa  exeroise  no  juriediction  which  is  not  expreBsly 
granted  or  conferred  by  nacesBary  implicntion  (Tur- 
ner T.  Bank  of  North  America,  4  Ball.  9;  V.  S.  v.  Ta-waa- 
ga-ca.  Hemp.  304),  as  the  power  to  punish  for  contempt. 
m»tt.  of  Meador,  1  Abb.  U.  8.  324;  U.  S.  v.  Hudson,  2 
Cranch,  329.)  Their  respective  jurisdictions  munCbedo- 
£ned  by  Congresi  (Osbom  t.  Bank  uf  United  i^fnteB,  S 
Wheat  73S;  Tnrnerv.  Bankof  North  Americn,  i  Dull.  10; 
MoIntfTe  V.  Wood,  7  Cranch,  506;  Keua.iU  v.  United 
States,  12  Peters,  6IG;  Cary  v.  Curtis,  3  How.  215;  hhel- 
danr.  SiJI,  6  How.  448),  and  cannot  ha  enlargi/d  er  re- 
stricted by  State  laws.  (livingetoa  v,  Ji^Qerson,  1  Bniok. 
203;  U.  a.  V.  Dreonan,  Hemp.  320;  Greely  v.  Tnv^Tjeend, 
25  Cal.  004.)  Tbd  Federal  courts  have  the  ri_'ht  to  deter. 
mine  their  own  jarisdiotion.  (U.  8.  v.  Peters,  5  Cranch, 
115j  n.  8.  V.  Booth,  21  How.  506;  Freeman  v.  Howe,  2* 
How.  459.)  Congress  may  consent  toftstcond  trial  of  a 
claim  Bgitinst  the  United  States,  althougb  a  jui^grncnt 
thoreon  has  been  rendered  for  the  government  (Nock  v. 
U.  S.,  2  Ct.  of  CI.  4dl. )  Congress  has  power  to  invest  in- 
ferior courts  with  pon^r  to  issue  writs  of  m:uidaiDua 
(Kendall v.U.  S.,  12  Fetera,  524),  bnt  it  cannot  empower 
a  eommissinaer  to  commit  a  persrin  for  an  alleged  contempt. 
(Ex  parte  Doll,  7  Fhila.  595.)  The  Federal  courts  cannot 
apply  the  writ  of  habeaa  corpus  to  one  in  jail  unless  con- 
fined nnder  and  by  authority  of  the  United  KtatoH  (Ex 
parW  Dbs  Roohera,  MoAll.  68);  and  State  courts  have  no 
Mnibority  to  issue  the  writ  within  tlia  limits  of  tJie  aov- 
nvigatyol  the  United  States.  tAUemau  -j.  Bwife,  1\ 
-How,  SOS.)  Federal  courts  have  the  power  to iaauoNm-a 
oDly  -wbea  uocuaBary  ia  ud  oE  Va.K^  jiuiai^tAion.  ^ii- »  ^»»« 


pending.  (Ei  pftrta  EvartB,  7  Am.  Law  R.  79,  ovemiling 
U.  S.  V.  Willi  am  ioQ,  4  Am.  Law  E.  II.)  Cungress  may 
make  provisiun  for  the  appotDttnent  of  a.  bonm  <if  load 
commieeinnerB  to  settle  pnvate  land  alaims.  (IT.  S.  v. 
Ritchie,  17  How.  525.)  To  give  joriBdictinu  to  a  Federal 
tsjort  it  is  TOlfioient  that  the  juriadiotiQH  may  he  found  in 
the  Conatitntion  Or  the  law,  bat  the  two  must  co-oper.ita, 
the  CoiUtitntioa  aa  the  fountain,  and  the  laws  of  Congresa 
as  the  streams  whiuh  convey  jariadiction  tjD  the  cimrt. 
(United  Stataav.  Burlington  etc.  FerryCo.,  Dist.  Ct.  Iowa, 
21  Fed.  Rep.331.)  The  juriBdiotion  muatappeur  of  reo- 
ord,  and  be  derived  from  congreiieioual  enactnieutB. 
(Norton  v.  Brewater,  Cir.  Ct.  La.,  23  Fed.  Eep.  S40.  And 
Bee  Grace  v.  Am.  Cent  Ins.  Co.,  109  U.  S,  2S3;  Bora  V. 
Preston,  111  U,  S.,  232;  Mansfieldetc.  K.  R.  Co.  v.  Swan, 
111  U.  S.  ,182;  Kiug  Iron  Bridge  etc.  Co.  v.  County  of 
Otoe,  124  U.  8.  459.)  New  rightflandremsiliaam.iy  ha»a 
the  effect  to  iacresae  the  bnatoeaa  o(  the  court,  but  tbat  in 
no  proper  nenae  iacreaBcBitsjnrisdiction.  [Bnfocdr,  Uol< 
ley,  Cir.  Ct.  Ala.,  Fed.  Eep.  660.) 

Original  jurisdiction. — The  first  clause  of  this  pro- 
vision declaroB  the  extent  of  tba  judioial  poner  (fonnayl- 
vania  v.  Qnioksilver  Co.,  10  Wall  B5.S;  Dclafield  v.  State, 
2  Hill,  159),  wbich  Congreaa  cannofc  abridge  or  ex'end 
(Marbury  v.  Madiaon,  I  Cranch,  137;  Ex  parte  Vallandig- 
ham,  1  Wail.  252;  Ex  parte  Yerger,  8  Wall.  98);  nor  can 
CongrcBa  confer  original  juriadiction  in  cases  other  than 
thoBO  enumerate  1.  (Matt,  of  Metzger,  5  How.  170;  lore 
Kaine,  14  How.  103,  3  BUtohf.  l.^  The  jnriarlictinn  of 
the  Snpreme  Com  t  ia  both  original  and  exclusive.  (U.  8. 
V.  Ortega,  U  Wheat.  467;  Houston  v.  Moore,  5  Wheat. 
Ij  Marbury  v.  Madison,  1  Cranoh,  137;  Oaboruv.  B  nk  of 
U.  S.,9Whoat.  738;  but  gee  U.  S.  v.  Eavara,2  Hall.  297; 
Ohiaholm  v.  Georgia,  2  Dali.  419;  The  Exchange  v.  Mc- 
Fadden,  7  Cranch,  116),  and  co-extensive  with  the  jiiili- 
oial  power  (Oabom  v.  Bank  of  U.  S.,  9  Wheat.  733):  but 
special  and  limited,  confined  to  particular  causes,  contro- 
veraiea,  and  partiea.  (Rhode  Island -v .  M.aftaacVvWft^'i^A'l- 
pBtera,  657.)  It  haa  no  iarlB4\ctiou  oivr  ijpe?,'i\-j\«  &^* 
political  character.  (Chtrukee  ■Sn.t\oix  v.  Gw>i^a,  &  ^'a- 
ters,  1;  State  v.  Stanton.  6  Wail.  5Q.>    \ii\iie  !Cviwso-'» ' 
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..    _  ,  ^  .  >  attain  the  object  for 

whioh  jariBdJotion  wan  (rfven,  (Florida  v.  Georgia,  17 
How.  47S.|  It  ia  leftto  Congreastoorganize  theSupreme 
Court,  to  define  its  powers  couBistootly  with  the  Consti- 
tation,  and  to  diBtributa  the  residue  between  it  and  the 
inferior  conrta.  (Martin  v.  Honter,  1  Wheat,  304;  Cohens 
V.  Virginin.  6  Wheat.  2lii;  Oflbom  v.  Bunk  of  XJ.  S.,  9 
Wheat  738i  Chiaholm  v.  Georgia,  2  DalL  419;  Rhode 
Island  T.  Massachasetts,  12  Peters,  657.)  Although  the 
Constittition  veuts  in  the  Supreme  Coart  jnriadiction  in 
■nits  afftiDting  embassadors,  miniaters,  and  consala,  Con- 
gres)  ma,y  voat  a  coocurrent  juriadictioh  in  such  ioferior 
courts  Bs  may  be  estabUahed.  (U.  S.  V.  Bavura,  2  DalL 
297j  St.  Luke's  Hospital  V,  Barclay,  3  Blatchf.  259;  Gra- 
ham T.  Stuoken,  4  Blatchf.  60;  Gittings  t.  Crawford, 
Taney,  1;  but  see  Davis  v.  Packard,  6  Peters,  41;  Mann- 
hardt  V.  Snuderatrom,  1  Bitin.  133;  Giiffin  T.  Bom- 
inguez,  2  Doer,  65ti;  CrnnmonweaJth  v.  KoaloSi  6  Se^,  & 
B.  £45.)  A  St«tecourthasDo  jarlsdiction  over  an  oUenae 
committed  by  a  consul  (Commoo wealth  v.  Kosloff,  0  Serg. 
&  B.  54S);  but  an  indictment  against  a  private  person  for 
an  assault  upon  an  embassador  or  public  minister  is  not  a 
case  afiiecting  such  niinister,  (U.  8.  v,  Ortega,  11  Wheat, 
467.)  The  original  JQrisdiction,  in  cases  where  a.  State  la 
a  party,  refers  to  cases  where  jurisdiction  might  be  exer- 
cised by  reason  of  the  character  of  the  par^  in  any  anit 


and  it  must  be  a  case  where  the  State  la  nominally  a  parly 
and  Bnbstantially  affected  (Fowler  v.  Liudaey,  3  Dall,  411 ; 
New  Jersey  v.NewYork,5Petera,287;  Chep  '       •'  ■' 


1^ 
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TatiiaT.  Wheeling  etc.  Br.,  18  How.  421),  a  party  to  the 
record  (Bank  of  IT.  8.  v.  Planters'  Bank,  9  W  heat.  G<M), 
or  if  it  h^a  a  direct  interest  in  the  oontroversy  (Pennsyl- 
vania V.  Wlieeliug  etc,  Br.,  9  How.  647;  13  How.  518), 
where  disputes  and  con'roveraies  ariaa  betwcBn  the  re- 
spective States  (Chancely  v.  Bwley,  37  Ga,  532),  as  on 
gaeations  of  bunndaries.  {Rhodelalajul.  v.  MaaBaeh-uaatla, 
ISPeten,657;  Florida  v.  GBorgia.  11  How.  4"'.a-,'^i.T^i»- 
r.  West  yiijjiniii,  ]l  WtOL  39j  BBW^uttv.'^um>™.i.-«™-t. 


4  D>11.  I.)  A  State  may  bring  an  original  anit  againat  a 
citizen  of  another  State,  but  not  aga1n»t  one  of  her  own 
(PonoByWania  v.  Quickflilver  Co.,  10  Wall,  563;  Cohens 
T.  Virginia,  OWheat.  204),  Uiongh  a  State  may  be  author- 
us'l  to  BUS  ia  tha  inferior  courts,  (State  v.  Atliin'',  3o 
Ga.  31s;  euiili-a.  State  v.  TruBtees,  S  Bank.  Reg.  4(16;  1 
Hughes,  133.)  Wtiere  the  Stale  ia  a  party,  it  may  he 
reprflsanteJ  by  the  govenmr.  (Kentackj^  r.  Denniaun,  24 
How.  66.)  'i'ha  Supreme  Court  hoa  no  jariBdiotiDa  iu  a 
case  where  a  State  ia  enforcing  ita  penal  laws  (Cohens  v. 
Virginia,  6  Whoat.  264),  nor  in  a  proceeding  by  an  alieu 
against  a  citizen.  (Es  parte  Barry,  S  How.  6S  )  The 
conatitutional  grant  of  original  juriBoictiontothe  Snpreme 
Court  of  all  cases  affecting  consula,  does  cot  prevent  Con- 
gress from  cooferriag  orii^ual  jurisdiction  in  auch  casea, 
also,  npon  the  Bubordiuate  aaurta  of  the  Union.  (Bora  v. 
Preetoa,  111  U.  S.  252.) 

Equity  jurudiatioo.— The  equity  juriadictinn  of  the 
Supreme  (^urt  ia  independent  of  tbat  conferred  by  the 
States  upon  their  own  cuurta,  Euid  caunot  be  affected  by 
aoy  legialatton  except  that  of  the  United  States.  (Borer 
V.  Chapman,  HOU.  S.  587.) 

Authority  of  State  courts.— The  jurisdiction  o! 
State  courta  la  not  taken  away  except  as  to  cases  where 
Buch  jurisdiction  would  be  tncumpatiblo  with  tlie  powers 
granted  to  tho  United  States.  (Martin  v.  Hunter,  I 
Wheat.  304;  Houston  y.  Moore,  6  Wheat  1;  3  Serg.  & 
E.  169;  Teal  v.  Felton,  12  How.  2S4;  State  v.  Randall,  2 
Aik.  89;  Dekfield  v.  State,  2  Hill,  159;  U.  S.  v.  Lath- 
rop,  IT  Johns.  4;  Jackson  v.  Bose,  2  Va.  Cas.  34;  ClaOin 
V.  Houaeman,  93  U.  a  ISft)  Where  Federal  eourta  have 
paramount  jurisdiction,  State  coarta  are  expressly  prohib- 
ited from  taking  cognizance  (In  re  Brinkmau,  7  Bank. 
Rog.  426;  Slooum  v.  Maybeny,  2  Wheat.  1;  Oaborn  v. 
Bank  of  U.  S.,  9  Wheat.  738;  U.  S.  v,  Peters,  5  Cranch, 
115;  Dunoao  v.  Darat.  1  How.  301;  McNutt  v.  Bland,  2 
How.  16;  BunkofAu^atav.Earle,  13  Petera,  59U);  bo,  a 
State  Btatnte  authoriziog  proceeding  in  r«m  fur  CD.VLa«%va. 
admiralty  ia  uu  const  itutioaal.  (pttwloT^  n  . '\.Va  VLxi^ 
iiae  Reed,  42  C'al.  169;  la  le  ■BTi.okma-ii,  "\  ^aK^'^^J^b 
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42B;  Bird  V.  The  JoBephine,  39  N.  Y.  19;  Bcookman  v, 
Hamili,  43  N.  V.  554j  The  Beliaat,  7  Wall  624,  oveiml- 
ing  RiohardHoa  y.  CleveLund,  B  ForL  251;  Mouroe  v 
Brady,  7  Ala.  69;  The  Farmer  v.  McUraw,  31  Ala,  6SE. 
The  Btlfast,  41  Ala.  60  )  Coogreas  cannot  cnnferiu riadio- 
tiunonaStatatribunal.  (Hitberv.  Redy,53  Pa.  St.  112.) 
The  jurisdiction  of  the  Sta.Ce  taco-pxtenaive  with  the  Ter- 
ritory (U.  H.  V.  Beirarji,  3  Wheat  386;  S<;ottv.  Sacdford, 
19  How.  610);  Irnta  State  legislature  cannot  oonferinriadic- 
tioQ  opoD  Federal  oourta,  or  prescribe  the  means  or  mude 
of  its  Bxeroiaa,  (Greeljr  v.  Townseod,  25  Cal.  601.)  No 
pact  of  the  criminal  jarlsdictiaa  can  be  delegated  tu  State 
tribunals  (Martin  V.  Hunter,  1  Wheat.  304;  State  v. 
Weda,  2  Hill  (S.  C.)687j  Hnber  v.  Redy,  53  Pa.  ,St.  112; 
State  V.  McBride,  Rice.  400;  Commonwealth  v.  Feely,  1 
Ta.  Cas.  321),  but  a  crime  not  mode  ah  offense  by  an  act 
of  Ciingreas  is  cognizable  in  a  State  court.  (State  v.  Bu- 
ohaoBu,  5  Har.  £  J.  317.)  So  State  courta  may  punish 
"  for  counterfeiting  undflr  »  State  law,  tmless  esclasive  jn- 
risdictionist-eBted  inthe  FederalcourtB.  (Whitev.  Com- 
monwealth, 4  Biaa.  418;  State  v.  Randall,  2  Ark.  69; 
State  V.  Tntt,  2  Bailey,  44.)  A  Stats  court  baa  juriadic- 
tion  to  punish  the  forgery  of  a  land  warrant,  where  it  hug 
not  been  made  a  crime  by  act  of  Ciingreas.  (Comnion- 
wealth  V,  Hchaffer,  4  Dall.  App.  2ff.)  State  courts  may 
entertain  on  nctiau  to  recover  a  penalty  for  breach  of  a 
Federal  statute.  (Claflin  v.  Houaeman,  93  U.  S.  130; 
Steama  v.  U.  S.,  2  Paine,  300;  Bnckwalter  v.  U,  S.,  1 1 
Setg.  &  B.  1B3.  But  see  Ely  v.  Peck,  7  Conn.  231);  Da- 
vidaonv.  CbampliQ,  7Conn.244;  Haneyv.  Sharp,  1  Dana, 
442;  O.  3.  V.  Lathrop,  17  Johns.  4;  Jackson  v.  li..se,  2 
Ya,  Cai.31,)  A  State  magistrate  may  commit  a  priaooer 
to  be  delivered  over  for  prosecution  to  the  United  Sutea. 
(Priggv.  Commonwealth,  16  Petera,  539!  Eit  parte  Giai^ 
26  Ala.  I.'i6;  Ex  parte  Smith.  5  Cowen,  273;  Ex  parte  Mar- 
tin, 2  Paine,  34B;  Ex  parte  Pool,  2  Va.  Cas.  276.) 
^L  Transfer  of  Cnuaes.— Congress  may  transfer  a  suit 

^H  from  one  iuferior  tribunal  to  another,  (Stuart  v.  Laird,  1 
^H  Cranoh,  299;  United  States  v.  Ritchie,  17  Mow.  525;  Fm- 
^H  zaoat  v.  United  States,  17  How.  442.)  It  may  aito  pro- 
^^m  ,  vide  for  the  removal  ot  oauae?  irom  Statu  Vi  ^  iftaisi. 
^^LAiurta.    (Mattin  v.    Hunter,    1   V."Uuit.   W4-,   ■i\.v-ii>T    ■*- 
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Conner,  GWalL  247;  Railroad  Co.  v.  Whitton,  13  WaU. 
270;  Murray  v.  Pstria,  5  Blatchf.  343;  Fiak  v.  N.  P.  R. 
K  Co.,  6  Blatnhf,  362;  Clark  v.  Dick,  1  DUI.  8;  Johusoa 
V.  Monell,  Woolw.  390;  McCormick  v.  Hnmphrey,  27 
Ind.  144;  Tod  v.  Fairfield,  15  Ohio  St.  377i  Hodeaon  v. 
MUIward,  3  Grant,  412;  Kalp  v.  Eicketts,  3  Grant,  420; 
Greely  v.  Townaend,  2S  Cal.  604-1  This  power  ia  only 
given  b;  implication;  it  is  the  indirect  means  by  'which 
Fedoral  courta  aoqnire  jimaJiction.  (Railroad  Co,  v. 
Whitton,  13  Wall,  2T0;  Martin  v.  Hunter,  1  Wheat.  304.) 
A  case  may  be  removed  from  a  State  to  a  Federal  court 
where  it  arises  under  the  Constitution  and  laws  of  the 
United  States,  as  well  as  where  it  ariaes  between  citiians 
of  the  difi'erBnt  States.  (Eulp  v.  Ricketts,  3  Grant,  420.) 
Congress  may  determine  at  what  time  its  power  may  be 
invoked,  and  at  what  stage  of  the  proceedings  a  trial 
may  be  removed  to  the  Federal  eourta.  (Gainesv.  Fuentas, 
92  U.  S.  10.)  No  State  oan  take  away  the  privilege  con- 
ferred upon  citizens  of  other  States  to  sue  in  the  Federal 
C'>nrt9.  by  providing  a  special  remedy  in  its  own  courts. 
(Mason  V.  Boom  Comp.,  3  Wall.  Jr.  252.)  Parties  cannot 
by  agreement  ouat  jurisdictioil  ifi  the  federal  jndidajy. 
(Davis  V.  Packard,  6  Peters,  41,  7  Peters,  276;  Ducat  v. 
Chicago,  10  WalL  415;  Cobb  v.  N.  E.  Ins.  Co.,  6  Gray, 
192;  Hohbs  V.  Manhattan  Ins.  Co.,  56  Me.  421.)  A  stat- 
ute rerioiring  an  agreement  from  a  foreign  corporatica 
Dotto  remove  acanaeisToid  (Morse  V.  Ins.  Co.,  20  Wall. 
496;  RaUroad  Co.  v.  Pierce,  27  Ohio  St.  155;  Doyle  t. 
Continental  Ins.  Co.,  S4  U.  S.  635;  Hartford  F.  lua,  Co. 
V.  Doyle,  6  Bias.  4t;3;  bnt  see  Cant.  Ins.  Co.  v-  Kaaey,  13 
Alb.  L.  J.  311;  N.  Y.  Lite  Ina.  Co.  v.  Best,  23  Ohio  St. 
505);  bnt  if  a  license  to  transact  business  in  a  State  ia 
made  to  depend  on  the  condition  that  the  corporation 
shall  not  remove  any  case  from  a  State  to  a  Federal  court, 
the  State  may  revoke  it  if  snub,  removal  is  made.  (State 
T.  Doyle,  40  Wit  175;  Doyle  v.  Continental  Ins.  Co.,  15 
Alb.  L.  J.  267;  bnt  see  Hartford  F.  Ins.  Co.  v.  Doyle,  6 
Bias.  461.  See  as  to  traosFer  into  the  Federal  courts  of 
al]  suits  in  the  United  States  Proviaional  Court  for  the 
State  of  Louisiana,  Edwards  v.  Tanoeret,  l^  VieiL  \1&.\ 

§  2-     Extent    of   Jnaicla.\    po-w«;r.-^^>cv'*> 

Jadiclal  ]x)wer  shall  extend  to  a\\c?*ea\^^a■*«  ^-'^^ 
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eqiiity arising underthiB  Constitution,  the  laTPs  of  the 
United  States,  and  treaties  made,  or  w-hich.  shall  be 
made,  under  their  authority; — to  all  cases  affecting 
embaRsadors,  other  public  ministers,  and  conauls;— to 
jsot'admiralty  and  maritime  jurisdiction; — to 
oontroversies  to  wliich  the  United  Slates  shall  ba 
a  party; — to  controversies  between  two  or  more 
Statfls; — between  a  State  and  citizens  of  another 
State; — between  citizens  of  different  States; — be- 
tween citizens  of  the  same  State  claiming  lauds 
under  grants  of  different  States,  and  between  a 
iStftte,  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects.  (U.  S,  Const,  art.  3,  sec.  2, 
M.) 

Jurisdiction. — "Shall  extend" ianaeii  in  an impera til's 
Benae,  and  imports  an  abBoInte  grant  ofpower.  (M&rtin  v. 
Hunter,  1  Wheat.  304.)  Thpre  are  three  olassea  of  coaes 
enumerated.  In  tlia  latter  claes  as  to  controversies.  Con- 
RTBas  may  qualify  the  juriadiction,  ribhor  original  or  appel- 
late. (Martin  v.  Hunter,  1  Wheat.  304;  The  Moaes 
Taylor,  4  WalL  411.)  Howjurisdiotion  shall  be  acquired, 
Avbether  original  or  appellate,  and  the  mode  of  pr<  cedure, 
are  left  to  the  wiadaui  of  the  legistaCnre  (Mayor  v.  Cooper, 
6  Wall.  247;)  so  Congreas  may  give  the  Fadeiil  courts  orif;- 
inat  jurisdiction  in  atiy  cusi  to  which  appellate  jurisdicti'in 
eltenda  (Oaliorn  v.  Bunk  of  U.  S.,  9  Wheat,  738;)  and  may 
lawfully  provide  for  suits,  at  the  option  of  the  parties,  on 
all  controveraies  between  citizens  of  the  different  States. 
(Gaines  V.  Fuentea,  92  U.  S.  10.)  When  a  questioti  with- 
in  the  iudioial  power  becomes  an  ingredient  of  the  cause, 
Conj^reas  may  give  the  Federal  aourta  jurisdiction.  (Oabora 
V.  Bank  of  U.  S.,  9  VVTieat.  738.)  The  queations  which  the 
ulvee  must  determine  its  character.  (Osborn  v. 
_  LiikofU.S.,fiWheat.738,)  Congrcsa  may  provide  that  a 
Hatiunol  bank  may  sue  and  be  sued  in  the  national  courts. 
(Oaborn  v.  Bank  of  U.  S.,  9  Wheat  738;  Bank  of  U.  8.  v. 
A-orthiimberJanA  Bank,  4  Wasb.  C.  C.  \l»,  4:  Coiv«. 'i'«.-, 
Magill  V.  Porsous,  4  C>inn  aU-.Bk.  ol'U-^.'<-'BjJoet\»A 
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Conn.  323.)  Ths  judioial  power  ia  the  instrument  provided 
Iji  admimateriiisBecuritytuaa  officer  acting  ia  iliBctinrgQ  cf 
hii  dnty.  {Hodgaun  t.  Millward,  3  Grtuit,  412.)  It  eov- 
eia  every  ieninlativo  net  o£  Congress.  (Ableman  v.  Booth, 
21  Haw,  SOB,  3  VVih.  1;  Mayor  v.  Cooper,  G  Wail  247,) 
]  c  is  the  tinat  arbiter  of  constitational  conBtraclion  ( Vait- 
d^roe's  Les.'iee  v,  Oorrimce,  3  D,lII  SOJ;  Martin  v.  Hunter, 
1  Wheat,  30t;  Colieiia  v,  Virsinia,  8  Wheat.  204;  Alilu- 
man  v.  Bo..tli,  SI  Hov.  60G,  3  Wis.  1),  and  may  receive 
from  the  legislature  thu  ^ower  to  construe  every  oon- 
stituti..iial  law,  (Oabjra  v.  Bank  of  U.  S..  9  Wheal. 
T-ii;  Bani!  .  f  U.  H.  v.  Roberts,  i  Conn.  323;  Hodgson  v, 
Millwar.1,  3  Crant,  412.)  For  the  jadicial  power  to  ex- 
t.!ud  to  a  violation  of  the  Constitati.in,  it  muat  be  "a.  case 
inlaw  nr  in  equity"  in  which  a  right  nnder  auuliJawis 
a-«erted  in  a  court  (•£  juatice,  (Cohena  v.  Vilgnia,  8 
Wht^at.  264,)  Seekini{  protection  unilBr  a  law  ia  a  oase 
ar  ci  K  under  that  law.  ( Hodgaoa  t.  Millward,  3  Girnnt, 
412;  Kuipv.  Riuketts,  3  Grant,  42:).  Tlie  judicial  power 
i.H  unavuiriQlrly  in  aome  cases  exclusive  df  all  Btute  snthor- 
iCy,  and  in  ntliara  may  Iia  uiade  bo  at  tlie  election  of  l^e 
l^HislaUve  body.  (Martin  v,  Hunter,  1  Wheat.  S04i  The 
Moses  Taylor,  4  Wall.  4il.)  Toe  jariadictbn  o£  the 
Fcder.il  ooiirts  in  the  first  tliree  cUasrs  ci  caaea  iu  this 
auction  is  exc'uaivj  {■'^tate  v.  McBnde,  Rice,  41  0);  ao  u  to 
questions  in  ieing  on  trerities.  when  not  political  qoastioiis. 
( «Vila„n  v.  Wail,  6  Wall,  63;  Ei  prirte Xe^n,  1  Kdm,  SeL 
<.'aa.  301;  U.  S.  v.  Lathrop,  17  Jolma,  9;  U.  S.  v,  Camp- 
bell, G  Hall  L.  J.  113;  Haney  v.  Sharp,  I  Dana,  442). 
Congress  may  grant  exclnaive  juriaLliction  in.  the  ITratwl 
States  onuHa  over  auits  arising  under  the  laws  of  the 
United  States.  IPnx  v.  Qliir^  5  How.  410;  Voorheea  v. 
Frisliie,  6  Bank,  Rea.  154,  So  far  as  the  proviaiona  of  a 
treaty  ni-de  I'y  the  United  Rtatea  with  any  foreij;^  nation 
can  lieconte  the  aiibject  li  juiiiciol  oojjnizance  in  the  couria 
of  this  country,  tiiey  are  aubject  to  auch  acta  ss  Oongreia 
miy  pEBs  for  tlieir  enforcement  roodiucation,  or  repeaL 
(Edyo  V.  Rubertaun,  112U.  S.  B80.) 

Eitent  of  judiciftl  power. — A.  case m.\B.'jj  im  wjjil-Jv^ 
coiisir-td  lit  (liririijtit  of  oue pavty  tva -wcW bmA.  'i>lvb  uOpfei, 
anj  it  trisus  ivhou  its  correct  deciwon  ie^iiMi*  Q'(v\'Q»  **** 


(tracUon  o1  tbe  Canatitntion  or  la'wa  nf  thoUnitcil  Statei, 
Cohens  t.  VirgiDia,  6  Wheat.  379;  U.  S.  v,  Willinma,  4 
Cranch  C.  C.  392;  Osburu  v.  Bank  of  Uuited  States,  9 
Wheat.  733;  Jonea  v.  Seward,  41  Barb.  272;  Ei  parte 
Mulligan,  4  WalL  114.)  Itiaaauit  inatitnteil aacording 
to  the  regular  opnrso  of  judicial  prnoednre  (MorbnrjT. 
Madisno,  1  Cnutcli,  13fi;  Owinga  v.  Norwood,  G  Cranch, 
137;  Martin  v.  Hanter,  1  Wheat.  304;  Cohens  v.  Vir- 
gli'ia,  G  Wheat.  264;)  it  is  limited  to  sach  aa  are  betveea 
i|artiea  or  are  of  a  jadicial  nature  (Luther  v.  Burden,  7 
How,  1;  U.  S.  V.  Ferrc-ira,  13  How.  40),  and  doei  not  in- 
iClude  pnlilioal  qnestiona.  (Luther  v.  Bgrdan,  7  How.  I.) 
When  thi  aubject-mattrr  of  a  controversy  is  political,  i' 
is  beyond  the  dnmain  of  the  judiciary,  aa  where  it  in 
volves  the  exiBtance  de  jure  of  the  government,  or  th 
legality  of  some  ait  or  proceeding  purely  govern  mental 
(Georjjia  v.  Stanton,  6  Wall.  50.)  Caaes  at  law  iooluda 
Buita  in  which  legal  rights  are  to  be  aacertained  and  de- 
Iflrniiued  as  distinguished  from  those  where  equitable 
rigbta  are  adminiatere  1  (Parsons  v.  Bedford,  3  Peters, 
447;  Feon  v.  Holme.  21  How.  486;  and  see  Strother  T 
Luoaa,  G  Peters,  7CS;  Pariah  v.  Ellis,  16  Peters,  433 
BaQiieltv.Butterwoith,llHow.6G9;ShHrboumQv.Ue  Cor- 
dova, 21  How.  423);  or  where  the  proceeding  is  in  admiralty 
(Pnrsona  v.  Bedfi.tJ,  3  Peters,  447;  Robinson  v.  Campbell 
3  Wheat.  212);  but  a  case  c^  only  be  couaidered  wheu 
the  Bubjeot-matter  is  sobmitted  iu  the  form  preaeribed  by 
Uw  (Robinson  v.  Campbell,  3  Wheat.  212;  OsVrn  v. 
Bank  (•{  United  State?,  9  Wheat.  733;  Parsons  v.  Bedford, 
3  Peters,  433),  and  the  record  mnat  show  that  the  Con- 
stitntiou  or  some  law  or  treaty  is  <irawn  in  quo'tiuu. 
(Uwler  v.  Walker,  11  How.  149;  Mills  v.  Biown,  16 
Petera,  S2o;  Railroad  Co.  v.  Kock,  4  Wall,  180;  Ryan  v. 
Thomaa.  4  Wall.  603.)  The  United  States  courts  have 
no  iuriadiction  of  o£fenaes  at  common  law.  (Ex  parte 
Borfman,  4  Cranch,  76;  Turner  v.  B^nk  of  N,  A. .  4  DalL 
10;  U,  S.  V.  Lancaatar,  3  McLean,  43t;  Kitchen  v.  Straw- 
bridge,  1  Wash.  C.  C.  84;  U.  S.  v.  New  Bedford  Biidge, 
1  Wood.  &  M.  401.)  Suits  in  which  relief  ia  sought 
McaoMing    to    the   principles    and    practice   of    equity 

C^topball,    3  Wheat.  212-,  "D.  S.   v.   H.o-w\a.n>i.,  *.  NJ^iesA, 
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^^BlOS ;  Lormou  v.  Clark,  2  McLean,  568 ;  Gordon 
^Hv.  Hobort,  2  Snm.  401  ;  Fiatb  r.  Nortbam,  5 
^VUuon,  9J;  Crupper  v.  Cobarn,  2  Curt.  465.)  Tbo  tme 
^^B  tett  ia  whether  thisro  ia  a  p'ain,  adeqnato,  aud  complete 
remedy  at  law  in  the  same  court.  (U.  S.  v.  Uowlamt,  4 
Wheat.  108;  Bovco  v.  Groudy,  3  Peters,  215;  Gaiues  v. 
Cbew,  2  How.  619;  Williama  v.  Benedict,  8  How.  107.) 
It  extends  over  cases  in  State  courts  luid  ovar  etatutes 
whether  pLi^scd  liy  a  State  le^slature  or  by  Congreas,  and 
which  ore  claimotL  tii  be  in  cuutrHVentlon  of  the  Conatita- 
tion  of  the  United  Statea.  {Ualder  v.  Bull,  3  Dall.  399; 
Marburyv.  Madison,  I  Cranth,  137j  Dartmouth  College 
V.  Woodward,  4  Wheat.  6'J5|,  but  nut  to  Btatntes  claimed 
to  ho  void  uniler  a  State  conBtitntion,  (Calder  v.  Bull,  3 
Dall,  39i, )  To  bring  an  act  within  the  control  of  the  jn- 
didary,  it  must  be  clearly  aubversJve  of  the  C' institution. 
(Turner  v.  Althaua,  6  Neb.  61.)  The  objection  mntt  not 
bo  doubtful  (U.  S.  V.  Jackaon,  3  Sawy.  62;  Peoide  v. 
Brinkerholf,  63  N.  Y.  259),  but  a  dear  violatioa  of  the 
Constitution.  (C.  C.  R.  U.  Ca  v.  Twenty-third  St.  H.  E. 
I'o.,  64How.  Pf.  16S;  Bunnington  v.  Park,  50  Vt,  ITS.) 
The  queation  as  to  the  title  to  property  conferred  hy  treaty 
ia  a  political  question,  and  its  decision  by  the  political  de- 
partment is  cuuclosire  on  the  jadiciury  (FoHter  v.  Neilson, 
2  Peters,  309;  U.  S.  v.  Arradondo,  6  Peters.  711;  Garcia 
T.  Leo,  12  Petera,  520;  ■WiUianaon  v.  Sutfulk  Ina.  Co.,  13 
Peters,  441;  Luther  v.  Burden,  7  How.  56|;  so  the  pro- 
teotion  of  Indians  in  their  posseasions  (Cherokee  Nation  v. 
K%(eorgia,  5  I'etera.  20),  aud  as  to  State  boundaries  (Ithode 
Ejaland  V.  MasaachnsettH,  12  Peters,  736;  Gjicuia  v.  I,ee, 
ll2  Peters,  620),  and  as  to  pol  tical  treaties  (Lather  v.  B«r- 
"  L,  7  How.  5G),  anil  as  tu  the  recognition  of  foreign  gov- 
ments,  are  political  qneations.  (Wtlliamaon  v.  ■Jufiblk 
...  lo.,  13  Peters,  419;  Cherokee  Na.  v.  Georgia,  5  Pe- 
rl, 21);  Rose  v.  Himely,  4  Craueh,  241;  U.  S.  v.  Palmer, 
t  Wheat.  610;  Gelatun  v.  Hoyt,  3  Wheat.  246;  The  Di- 
'-^  -  "  ■  )■  a,  4  Wheat.  64).  The  reongnition  <,f  the  ciist- 
jiivernmeiit  is  conclnsive  of  its  public  chai'aeter. 
WUnPu.t  V.  Picliou,  4DalL  &i\;  U.S.  v.  Ortega,  4  Wash. 
"J.  C.  531,)  The  jurisdiction  estea'iBtoili.wiwsaTJ.'SwSCLOtfe 
— 'laas.iifora,  etc..  althout'li ttiev  atenotv'-^^'*'^'^'*"*^ 
(OiZioi-a  V.  Biali  ot  U.  S.,  ft  NN^esA-.Ta-,"^.  ^-'»- 
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Orte^B,  II  Wheat.  457;  U.  3.  v.  Ravarn,  2  Dall.  297.)  If 
the  ri>;ht  of  property ia  tbe  sabj net- ni utter  ig  given  or  cre- 
aied  by  an  act  of  Coogreaa,  it  is  withiu  the  iniiicial  power 
of  the  tjQited  States  (Sauk  of  V.  S.  t.  Eoberts,  4  Cmjn. 
333);  but  State  cuurte  miiy  entertain  jnriadiction  of  caBe>i 

'   ■     I^^^ddl- 

r>.  (HouH- 

ton  V.  Moore,  5  Wheat  1.  3  Serg.  &  II.  169;  Claflinv. 
Honseman,  93  U.  8.  130;  Bank  of  U.  S.  v.  Robarts,  4 
Conn.  323;  Jackaon  t.  Roae,  2  Va.  Cub.  84.)  Cungn^M 
mjy  give  the  ciruntt  courta  original  jurisdiction  in  an 
ease  to  which  tha  appellate  jurisdiction  attaches.  (D.  ! 
V.  BBVan9,  3  Wheat.  338;  Osborn  v.  Bank  of  U.  S.,  8 
Wheat.  321;  Jones  v.  Seward,  41  Barb,  2i2.) 

Aji  to  persons. — The  judicial  power  extends  to  oon- 
traversies  to  which  the  United  Statna  shall  be  a  party, 
embracing  civil  suits,  but  n.it  to  suits  againat  the  exooo- 
tire  to  prevent  the  enforcement  of  reooustruetion  laws. 
(Miasiasippi  v.  Johoson,  4  WalL  4!IS;  Geo>-);ia  v.  Stantun, 
6  Walt.  60.)  Itextendstaanita  where  a  Stat  lis  ap.>r-.y 
(S.  Y.  V.  Conn..  4  DalL  1;  K.  J.  v.  N.  Y.,  6  Peter-.  290; 
Geofgiav.  BraiUford,  2.DalL402.  413;  Ou-valdv.  N.  Y., 

2  Di&  416;  Chisholnt  v.  (ieorgio,  2  DalL  419;  Cra;s<ia  v. 
Va.,  3Dj1L  320;  Mass.  v.  R.  I.,  12  Peters.  756;  Gov.  of 
Gv  V.  Madrazo,  1  Peters,  122;  Lutherv.  Borden,  7  How. 
63;  Mowrejr  v,  Indiana  &  C.  R.  R.  Co.,  4  Bias.  80),  but 
only  when  it  is  a  party  to  the  record  (Usborn  v.  Bank  c( 
V.  S.,  9  Wheat.  738;  N.  V.  v.  Conn.,  4  Dal!.  3;  Fowler 
V.  Lindsay,  3  Dall,  431;  D.  S.  v.  Paters,  6  Cranoh,  115), 
■nd  proeeag  is  served  o  i  the  chief  eiecotivo  and  attoruBy- 
Keueral  of  the  State  (GeotKi^  v.  Brailsford,  2  Dall.  402; 

3  DalL  1;  Oswald  v.  New  Yort,  2  Dall.  415;  Chishi.lra  v. 
Oa.,  2  DaU.  419;  N.  J.  t.  N.  Y..  6  Petets,  284;  Grayann 
V.  Virginia,  3  DalL  320;  Kentucky  v.  Ohio,  24  Hriw.  BC); 
or  when  the  eovecor  is  sued  in  his  otScial  oajiacity. 
(Kentucky  v.  Ohio,  24  How.  97;  Gov.  of  Georgia  v.  Ma- 
drazo,  1  Petera.  110.)    It  estonds  to  oontroveraics  bptw-en 

tiro  or  Blore  Slates  (Osljora  v .  Bank  oiU.  S.,9  Wheat. 
733;  Dandaa  v.  Bowler,  3  MoLbtq,  204V  wo'-ii^'w*  *v;^'sa 
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^V'0S7;  Ala.  V.  Go.,  23  How.  510;  Braiaard  v.  Willmme,  4 
^■..UcLeau,  122),  aud  it  ouly  applies  to  Stutee  that  are  mem- 
n^  Imtb  of  the  Union,  and  to  public  bodieit  owing  obedience 
Mid  oanformity  to  its  Cocatitation  aud  laws  [Scott  v. 
Jonea,  5  How.  377),  Indian  nntiona  not  beiuK  deemed 
States.  (Cherokee  Nation  v.  Ga.,  5  Petera,  la)  It  ex- 
tends to  controversies  between,  a  State  and  citizens  of 
other  Stiitea,  but  this  does  not  inulude  a  suit  by  the 
oltizeDH  against  the  State.  (Cohens  v.  Va.,  6  Wheat.  406; 
HBO  poat,  11th  Amend,  note.)  It  extends  to  cintroversieB 
bstween  citizens  of  different  States  (Uhio  &  Miss.  R.  K. 
C{].  V.  Wheeler,  1  Blauk,  28();  but  see  Hope  Ins. 
Co,  V,  Bimrdman,  5  Crauoh,  57);  the  situatiun  of  the 
parties,  and  not  their  characters,  determines  the  joria- 
diotion.  (Connolly  v.  Taylor,  2  Peters,  558.)  Citi- 
Eenship,  as  to  iuriadiotion,  means  only  residenie 
(Qnaaies  v.  Ballon,  6  Peters,  7S1;  Sholton  v.  Tiffin,  8 
How.  163;  Leasee  of  Cooper  v.  Qolbra^th,  3  Wath.  C.  C. 
546;  LeitatBof  Eutlarv.  Pamsworth,  4  Wash.  L'.  C.  101), 
and  for  this  purpose  a  oorporatioQ  is  deemed  a  citizon 
of  the  SLi;te  whiah  charters  it.  (Hope  Ins.  Co.  v. 
Boardmau,  5  Craueh,  57;  U.  8.  t.  Planters'  Bank,  S 
Wheat  410;  I-ouiavillQ  etc  E.  K.  Co.  v.  LetBon,  2  How. 
497;  Cnniberland  etc.  B-infc  v.  Slocomb,  14  Peters,  60; 
Marshall  v.  Bait.  etc.  E.  li.  Co.  Ifl  How.  314;  Whaeden 
V.  Camden  etc.  It.  E,  Co.  i  Am.  Law  Rep.  296;  Bank  of 
U.  S.  V.  Devaux,  6  Crauch,  61.)  This  dause  does  not 
embrace  cases  where  one  o£  the  parties  is  a  nitiion  of  a 
Territory,  or  of  the  District  of  Colnmbia.  (Hepburn  v. 
Ellzey,  2  Craneh,  443;  New  Orleans  v.  Winter,  1  Wheat. 
81;  Gasaies  t.  BalluU,  6  Peters,  761;  Hartshome  v. 
Wright,  Peters  C.  U.  G4j  Scott  v.  Jones,  5  How.  376; 
Barney  v.  Baltimore,  6  Wall.  287;  Texaa  v.  White,  7 
Wall.  7.17;  EaUroaJ  Co.  v.  Harris,  12  WaU.  86.)  Contro- 
versies between  citizens  claiming  lands  nuder  grants  of 
different  Scates  are  within  the  jurisdiction,  notwithstand- 
inj;  one  of  the  States,  at  the  time  of  the  first  grant,  was  & 
pMt  of  the  otiitr.  (Town  of  Pawlet  v.  Clark,  fl  Cranch, 
292.)  It  is  the  grant  which  passes  the  le^l  title  and 
aatiiorizBa  jariadictiiin.  (.Colaonv.  lie*\s,l"« V'eiA-'SVX ^ 
This  clau  e  gives  jnriadictinn  ■wtwte  torevpx.  t'la.'ua**^™.- 
dividuat  [oreisaen  are  p^tieBLCViB.-a-DB&&«;me.'»-^<=>^^ 
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nsns,  i  Cranch,  308;  Blown  v.  Strode,  fl  Cranch,  303), 
but  an  Indmn  tribe  is  nut  a  foreign  nation  within  this 
provision.  (Cherokee  Natioa  v.  Ua.,  5  Fetom,  I;  Woroea- 
ter  V,  G-a.,  6  Petera,  619.)  The  cnntrorersy.  in  order  (» 
give  jurisdiction,  mnat  be  one  in  wbich  a  citizen  of  a  Statu 
and  SD  alien  are  parties  (Hepbnm  v.  EUzny,  '2  Oranch, 
44-5i  New  Orlraua  v.  WLoter,  1  \Vh  at.  91;  Cuaiea  v. 
BalloH,  6  Petera,  761;  Brown  v.  Kaene,  S  Potera,  I12j 
Ficguet  v.  Swan,  4  Mason,  443,  6  Mason,  35;  Cue  r, 
Clarke,  5  Mnson,  TO;  Wilson  v.  Oify  Bonk,  5  Bonk.  Rw. 
270;  Catlett  v.  Pac.  Ina.  Co..  I  Paine,  594;  Leoaw  of 
Cooper  V.  Galbraith,  3  Wasli,  C.  C.  646j  Prentiss  v.  ISren- 
Don,  2  Blatchf.  m4;  Cbappedelaine  v.  Dcuhen^iux,  4 
Cranch,  306),  or  a  nomiial  oitiien  suins  for  the  uao  of  an 
alien.  (Brown  v.  Strode,  fi  Cranch,  303.)  So,  a.  foreuu 
corporation  is  an  alien.  (Society  for  Prop,  of  tJosp.  ^.  N. 
H.,  S  Wheat.  464;  Comml.  etc.  Bank  v,  Slocomb,  14 
Peters,  60.)  The  opposing  party  munt  be  a  citizen,  and 
it  mast  so  appear  on  the  record.  (Jackj^n  v.  Twentymen, 
2pBterB,136;  Bairdv.  Byrne,  3  Wall.  Jr.  1.)  Atcoramon 
law  an  alien  cannot  maintain  a  real  action  (Jones  v,  Mu- 
Maatert,  20  How.  20;  Lanfear  v.  Hunley,  4  Wall.  203; 
McDonogh  V.  Miilandon,  3  How.  693;  Semple  v.  Hager, 
4  Wall.  433;  Barges  v.  Hogg,  1  Hayw.  485;  Oraer  v. 
Hoag,  3  Hiil,  70;  White  v.  SabarieBO,  28  1\x.  240);  the 
disability  is  personal.  (Kemp  v.  Kennedy,  5  Cranch, 
173;  Peters  C.  C.  40.}  Thia  ae<:ti-.n  does  nut  include  con- 
troveraicB  between  people  of  a  State  as  to  the  fonnatiun 
or  change  of  their  conatitntion.  (Luther  v.  Bnrden,  7 
How.  65;  Moss.  v.  E.  I.,  12  Peters,  TS5.)  A  iHxirt  may 
have  juriadiotioD  oB  to  parties  and  snbject-matter,  yet  it 
it  makes  a  decree  wbioh  is  not  within  the  powers  granted 
tn  it  liy  the  law  xf  its  arKani^tion,  its  decree  is  void. 
(Uu.ted  Statea  v.  Walker,  109  U.  S.  25S,) 

Suite  against  States.  —This  provision  was  held  to 
extend  to  all  ])euding  siiita,  as  well  as  to  future  ooaea 
(HollinuBwurth  v.  Virginia,  3  Dall.  378;  Cohens  v.  Vir- 
gioia,  6  Wheat.  294;  Georgia  v.  BraiUfvrd,  2  DaJ.  402;  3 
Dall.  1),  but  applies  only  to  oti)i^nB.V  buvIs,  BiiA.  i«A  Vi 
'Ppeata  or  writs  of  error  (CobauB  \,"V«KiTOa,ft"«"nfeiA- 
SdiJs  aor  doea  it  extend  to  sttitB  oi  aimitsity  ot  niB.rtuow 


inriadictioD.  (Olmatead'B  Case,  rrisht.  N.  P.  9;  Ex  parte 
Madruzii,  VPetera,  127.)  Tha  amBmiinent  ia  of  neceusity 
limiteit  to  tlioae  suits  in  wbich  a,  State  U  a  p^rty  to  tho 
record  (Usbaru  v.  Bunk  of  Uuited  SCatre,  9  Wheat  738; 
Chiiholm  v.  Gcr^iH,  2  Dall.  419;  Clierokee  Nation  v.  • 
Georgia,  5  Poti-ra,  1;  U.  S.  V.  Patera,  5  Crancii,  llfij 
D^iTJa  V.  Gray,  16  Wall.  203;  Olmitead's  Case,  Bright,  ft. 
P.  9;  U.  3.  V.  Eriglit,  Brii-ht  N.  P.  19;  Swuaey  v.  N.  C. 
R.  B,  Co.,  1  Hiighea,  1;  71  M.  C.  571),  or  wliere  the  cliief 
magistrate  ia  aneil  in  a  claim  upon  iim  in  his  official  char- 
aetur.  (GovennTof  Gei.rjjia  v.  Mailrazo,  1  Peters,  123.) 
The  amend  ment  providea  that  no  suit  shall  be  commenced 
or  un)~ecoteJ  amount  a  State  (U.  8.  v,  Petera,  6  Cranoh, 
139;  0=iiura  T.  Bank  of  OniteU  (States,  9  Wheat.  738),  and 
furtbusecsesouly.  (Cxbeai  v.  Virginia,  6  Wheat.  264.) 
If  the  statu  be  not  necessarily  a  defendant,  BltboQ^ti  its 
interesC  mav  I'O  alf^cted,  this  amendmeat  does  not  apply. 
(Fowler  V.  Lii.Us  y,  3  Dall.  411;  Uew  York  r.  Coimeoti- 
cnt,  8  DJI.  I;  n.  N.  V.  Peters,  5  CrancL,  130;  Oab.im  v. 
Bank  of  United  States,  9  Wheat.  738;  Louisuilte  etc  B. 
S,  Co.  V.  Letann,  2  Hiiw.  B-W.)  A  State  by  beooiiiiug 
interested  in  a  corporation  lays  down  its  aovereignty  bo 
far  as  respects  thj  tr.insactioi.a  of  tbe  crirpnratiou.  (firia- 
cOB  V.  Bank  of  Kentncky,  II  Cetera,  324;  Dayton  v.  Baufc 
of  Alabama,  13  How.  12;  Cnrran  v,  Arkansas,  15  How. 
309.)  So  a  suit  may  be  maintained  against  a  corporation, 
although  a  State  be  a  ineinber  thereof  (Bank  of  United 
States  V.  Planters'  Bank.  9  Wbtat.  B04;  Louiaville  eto. 
H.  E,  Co.  V.  Letson.  2  How.  29t),  or  oven  the  sole  corpo- 
rator (Bank  of  Keotuuky  v.  \Vistcr,  2  Peters,  318;  3 
Peters,  4;:i.)  A  mere  sugKestiun  of  title  in  the  Stite  to 
property  in  the  pDasession  of  an  individual  will  not  pre- 
vent ft  Federal  court  from  looki  ng  into  the  validity  of  the 
title;  and  if  tlie  court  decides  th..t  tbe  State  baa  no  title, 
tbe  State  canuot  resist  legal  process  in  the  caae.  (U.  S.  v. 
Peters,  5  Craiich,  115;  Osborn  V.  Bank  of  Uuited  States, 
9  Wheat.  73^,)  Although  an  independent  sovereign  caa- 
iint  be  amd  (Osliom  v.  Bank  of  United  States,  9 
Wheat  733)i  yet  there  is  notbine  in.  tfea  Co\wfcwA\w&.'wi 
deprive  a  Stite  court  of  juriaiUcUna  ovbt  »i\\a-»VwV\'t 
p-aaesaed  hef -rg  tlia  Conatitutioa  -wai  sAo^tei-  ^^^'t  '^^ 
Bright,  1  B:ir(j.  Ch.  157.) 
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Admiralty  and  maritime. — The  CoDstitution  con-, 
ferd  not  only  admiralty  but  all  ''maritime"  jurisdiction, 
(Da  Lovio  V.  Boit,  2  Gall.  398;  and  see  The  Seneca,  Gilp. 
28;  The  Huntress,  2  Ware  (Da v.)  82;  The  S.  O.  Ivea, 
Newl).  205.)  **  Maritime  "  was  added  to  guard  against  a 
narrow  interpretation  of  the  word  "admiralty."  (Fretz 
V.  Bull,  12  How.  4G6;  The  Hine  v.  Trevor,  4  Wall  655, 
561;  The  Moses  Taylor,  4  Wall.  411.)  These  words  refer 
to  the  general  system  of  maritime  law  fami  iar  to  this 
country  when  the  Constitution  was  adopted  (N.  J.  S.  N. 
Co.  V.  Merch.  Bank,  6  How.  344;  Waring  v.  Clarke,  5 
How.  441;  The  Genesee  Chief  v.  Fitzhugh,  12  Hi»w.  443; 
The  Lottawanna,  21  Wall.  658;  The  Huntress,  2  Ware 
(Dav.)  83),  and  regard  must  be  hnd  to  our  legal  liistory. 
Constitution  legislation,  usages,  and  adjudications.  (The 
St.  Lawrence,  1  Black.  522;  The  Lottawaana,  21  WalL 
576.)  The  grant}  waa  not  intended  to  be  limited  to  cases 
(f  admiralry  jurisdiction  in  England  when  the  Constitu- 
tion w.»s  adopted.  (New  Jersey  Co.  v.  Men.h.  Hank,  6. 
How.  3i4;  Waring  V.  Clarke,  5  How.  441;  De  Lovio  v. 
Boit,  2  Gall.  398;  The  Seneca,  Gilp.  10,  34;  The  Gold 
Hunter,  B.atclif.  &  H.  300;  .steel  v.  Thatcher,  1  Ware, 
91;.  The  Hunt  ess,  2  Wa.e  (Dav.)  82;  Tiie  C.  S.  Ives, 
Newl).  205,  The  Volunteer,  1  ISuin.  551.)  The  maritime 
law  is  a  part  of  the  common  law.  (Thomi/son  v.  Ti-e 
Cath  irina,  1  Pet.  Ad^n.  104.)  The  term  belongs  to  the 
law  if  n  itioiis  as  well  as  to  domestic  ami  niunicipnl  law. 
(The  Huntress,  2  Ware  (Dav.)  82.)  The  jurisdiction 
is  entirely  distinct  from  the  power  of  Congress  to 
regulate  commerce.  (Ihe  Genesee  Chief  v.  bitzhngh, 
12  How.  443;  The  Belfast,  7  Wall.  624;  The  Sarah 
Ja^ie,  1  Low.  203.)  It  makes  the  judicial  co-extensive 
wth  the  legislative  power  (The  Huntress,  2  \A  aie.  (Dav.) 
82),  an  I  coversnot  merely  thecognizaiice  of  the  ca-  e,  but  the 
jurisprudence  and  principles  by  which  it  is  adniiuistered. 
(The  Chusan,  2  Story,  45.x)  The  whole  subjert  belougs 
exclusively  to  the  general  government  (Tlie  Chusan,  2 
Story,  455),  aTid  the  jurisdiction  in  the  1  ederal  courts  is 
excLuaive.  (Martin  v.  Hunter,  1  Wheat.  304;  Amer.  Ins. 
Co,  V.  Canter,  1  Peters,  5U;  T\\e  MoseaTA^Vn,  \^w\\. 
41 1;  The  Hino  v.  Trev.>r,  4  Wai\.  55:v,  'VVxfeN^  a.ve..^\w\^V\ 
&  ^  232. )     Jurisaictiou  Ia  admira\\.>/  V*  vt^V^v.^^^^  yc^^i.vivJ^ 


[.  PBOvialoHS, 

by  fio  rnnititntioa  (Carpenter  v.  The  Emma  Johnson,  1 
Cliff.  S3.'],  bitb  ita  eirei'cise  depends  on  coogresBioiiBl  lejiiH- 
latioQ  (U.  S.  V.  BevftnB,  3  Wheat,  337;  Jackaon  v.  The 
Magnolia,  20  How.  2!)fi),  and  Congress  may  limit  or  cou- 
lr-.rit(C:irpBnt.;rv.  Tha  Emma  Johnaon,  1  Ciiff.  633),  or 
mollify  tha  prnetico.  (The  Genesee  Chief  v.  1  itzhu};h,  12 
How,  4*3,)  Thi  term  inoludts  junHdictinn  of  allthinni 
dona  apon  and  relating  to  tiie  aea,  and  all  traimacttaua  re- 
lating to  eommerce  and  navigation,  and  to  daQia;;ea  or  io- 
juries  upon  the  high  acaa  (Ue  Lovio  T.  Boit,  2  GUI.  3!IS: 
'f he  Yonng  Araerioa,  ^ewb.  101),  and  to  tha  navigiMe 
likes  aodriveraof  the  United  Statea  (ThaGeneaee  Chief 
V.  Fitzhugh.  12  How.  451),  and  to  inland  navigable  waters, 
although  not  affectad  by  the  ebb  and  Sow  oF  the  tide  (The 
Genesee  Chief  v.  Fitihngh,  12  How.  451);  but  tha  grant 
does  not  extend  to  waters  ceded  to  the  several  States,  nor 
to  the  geocral  juriadictioD  over  the  same  (U.  S.  v.  Beviuig. 
3  Wheat.  SZ7;  Smith  v,  Maryland,  18  How.  71;  The  Wave, 
2  Paine,  inij  Blatohf.  &  H,  235;  Genoaeo  Chief  v.  Fits- 
liugh,  13  HtiW.  4W);  so  the  power  to  regalato  the  iisheriej 
was  not  surrendered  by  the  f  rnnt  of  admiralty  and  mari- 
time jnrisdiotion.  (S:Qithv.  M:iryLind,  18  How.  71;Ban- 
uett  V.  Bogga.  Bald.  63;  Corfleld  T.  Coryell,  i  Wash.  C. 
C.  371.) 

Ka^ritima  contracts. — Admiralty  and  maritime  juria- 
dlction  erahraeea  nil  maritimo  contracts,  all  torts  commit- 
ted in  ita  jurisdiction  (New  York  v.  Connecticat,  i  DalL 
1;  Waring  v.  Clarke,  5  Eow.  489;  Gloucester  Ins.  Co,  v. 
Yonaper,  2  Cnrt.  332;  De  Lovio  v.  Boit,  3  GalL  309),  and 
a'l  anits  for  liens  oF  loatcri^-men  and  for  eerviees.  {Tlie 
General  fimith,  4  Wheat.  438;  Gartlner  v.  Now  .[eraev.  1  . 
Peters,  227;  Stevens  v.  The  Sandwich,  1  Pctara,  233; 
Davia  V.  A  New  Erig,  Gilp.  473;  Wick  v.  The  Samnel 
Strong,  6  McLean,  687;  The  Robert  Fulton,  1  Paine,  G20; 
Zane  V.  The  President,  4  Wash.  C.  C.  453.  States  oa:i- 
not  create  maritime  lions  nor  give  their  courts  jariadiction 
over  them.  (The  Belfast,  7  Wall.  t)24.)  It  cztenda  ovit 
contract-",  though  the  voyai^e  is  within  the  State,  and  only 
on  wafers  of  tlie  State  ITho  BdlM^,,  1  ■^a\i.^"A-,"i-w^ 
MiTf  Washington,  1  Atb.  13,  S.  \-,  ftie\jeQ™.x&.,^.  v«>.\. 
rCS;  Car,«ater  v.  The  Emioa-  36\wiaou,  \  Ca^-  ^'-='"'  "-^^ 


IiiQ  Cangresi  na  t:>  tho  mnilB  of  procedure.  (U.  S.  v.  Mai- 
e.1,  3  Lid.  275;  21  lut.  Rut.  Eu'j.  IW.)  Aa inOictment 
lusb  be  found  l>y  a  g^'ond  jary;  aiiiiifurmatiiia  m:Ly  be  pre- 
ftrrod  by  aa  officer  nf  the  court.  (Clipper  v.  State,  4  I  ex. 
2i4.)  A  grand  jury  la  a  body  of  men  varying  fruni  twelve 
to  twenty-tliree,  y/bo,  in  HOcret,  huar  the  evidence  offered 
by  the  gnvernuieut  only,  and  find  or  igoore  bills  of  indict- 
ment. (People  V.  King,  2  Cainea'  Cas.  98;  Ccmmeu- 
wealth  V.  Waril,  2  Cnsb.  149.)  This  clause  relates  to  time 
of  war  oa  well  as  peace.  (In  re  Kemp,  16  Wis.  359.) 
"  When  in  actual  service  in  time  of  war  or  public  danger" 
rcFers  to  the  midtia  (la  re  Bogart,  3  Kawy.  4011);  it  can- 
not be  extendol  in  ti.na  of  war  on  a  plea  of  public  dangtr. 
l\'.s  parte  Milligau,  4  Wall.  123.)  C.iaeB  arising  ia  the 
laud  and  naval  farces,  etc.,  are  excepted  from  presentment 
anil  indictment  and  right  of  trial  by  jury.  (Ex  pai  to  Mii- 
i,  4  WalL  123;  In  re  Bogart,  2  Sawy.  406.)  Aooffcii^e 
nit^d  by  a  par!,y  while  actually  in  the  iiavil  service 
i^  a  "  caie  arieiu^  in  tbe  naval  forces."  (In  re  Bngait,  2 
S.Lwy.  406.)  Aud  a  paymoater's  clerk  on  duty  in  tlie  navy 
is  n  peraiia  "in  tho  naval  foroes. "  {In  re  Bognrt,  2  Sawjf. 
4  '6.)  The  power  tu  punish  military  and  naval  officers  is 
distinct  from  the  power  to  detiue  judicial  powers  (Dynes 
V.  Hoover,  20  How.  78;  In  re  Bi.gait,  2  Sawy.  401),  ai.d 
the  power  of  Oin'Toas  to  provide  fur  the  government  if 
the  iaud  and  naval  forces  is  not  lEeuted  orUuiited  bythU 
article  (In  re  Buj^art,  2  Sawy.  40(i)i  bnt  a  military  com- 
uiiBaiaa  for  the  triul  of  persona  nut  in  the  military  service 
is  unconstitutionai  (Sliiligan  v.  Hovey,  3  Biss.  18;  In 
re  Bogart,  2  Sawy.  402;  Ei  parte  Field,  5  Blatchf.  70.) 
A  court'inartial  la  a  lawful  tribunal  nnder  the  Cuustitu- 
ti'in  (In  ra  Bogart,  2  S-iwy.  406);  but  if  it  had  no  juris- 
diction,  or  ehould  inflict  pumsbment  forbidden  bylaw, 
the  civil  courts  could  inquire  into  tha  juiiedicli'u aud 
giverudress.  (Murthall's  Case,  11  Cranoh,  76;  Dyiiesv. 
tlonvar,  20  How.  82. )  This  article  creates  no  now  prin- 
oi|iloa,  but  is  aimply  declarative  of  great  fnudanieutal 
principles.  (Youuj  v.  McKeuzte,  3  Ga.  31;  Oampbi-ll  v 
State,  II  Oa.  353.)  Aperana  sentenced  to  impriaoumant 
fur  au  iufamoua  crime,  without  hoviug  been  prenLnted  or 
indicted  byagruiiil  ia>-y,  is  entitled  to  )«  diBcihargtdou 
I   /ktUua  car^iui.    (Ex  parte  Wilson,  114  U.  S.  417.)    Both 


the  Fourth  and  KftU  Cont^itntinnil  Amen '1  men ta  relate 
to  thajursorial  aoourily  of  tje  oi^iieu.  They  nearly  ntn 
into.  an.I  mutixallv  throw  Iigiit  upon,  each  other.  (Boyd 
T.  U.S.,  IJGU.  S.  GiC.) 


p^fla2ribmIp^lliahme'ltf■lrcri!ll^>,  a^iti 
tha  pow.ra  of  tlia  Fclarjl  eoi-cm  ne'iton  y.  {Rs  BiifigB 
(Ky.)  4J  Fo'l.  Eop.  475.J  Tue  prohibitioua  eniiWuea  in 
the  firit  twulre  cnnHtitutiniial  aroendraents  wore  not  de- 
aign''d  as  limits  upon  the  State  govern  men ba  in  refrFeni.'0 
to  Iheir  omt  citizen',  b 'it  aa  ei.^liiaivoly  upon  Federal 
power.  (B..rmn  v.  Biltim  ire,  7  Peters,  21.1;  Fmv.  Ohio,  5 
How.  410;  Miichauica  4  T.  Banltv.  Thomaa,  ISlIaw,  384; 
Twitchiillv.  Ponnaylvauia,  7  Wall.  321;  Presser  v.  lUi- 
nnis,  111)  U.  S.  26i.)  ButaStatanrart  recogiii/eaabinding 
aa  ameiiilineiit  to  the  Couit.Lu.tion  of  the  United  States, 
and  euforce  it  within  its  owu  limits,  wichuut  rcforence  to 
m7  inuimsistcot  provisiDna  ia  its  ow  " 
Btabutes.    (Nenl  v.  Delaware,  103  U.  S. 

Jsopardy. — A  prisoner  is  not  onoe  put  in  jeopardy  nn- 
tll  tha  verdict  of  ths  jury  ia  roudercd  fur  or  agaiuab  him 
(IT.  S.  V.  I'eraz,  9  Wheat.  670;  U.  8.  v.  Haskell,  4  Was:i. 
C.  C  4fl2;  P,.oplo  v.  Goodwin,  18  Johns.  187;  H^frmiin  v. 
State,  29  M.L  425;  State  v.  Moore,  Walk.  131;  Om- 
moaw-allh  w.  MeriiU.  Thaoh.  0.  C.  1),  andtwiuain  jeup- 
irdydoea  not  ralate  to  a  nuatrial  (U.  S.  v.  Hnakell,  4 
\V'a3'i.  C  C.  410),  nor  when  tlia  jury  is  discharged  from 
necesiity,  or  the  enda  of  justice  wonld  be  del'eated  (U,  S. 
T.  Parez,  9  Wheat  STO;  U.  S.  v.  Oillnrt,  2  Sum.  19;  C'om- 
moiwenlth  V.  Cook,  6  Sorg.  &  K.  677;  U.  S,  v.  Wil-on, 
l;a.X  9o;  U.  S.  T.  Kerry,  1  McLean,  4.14).  as  where  one  of 
the  jury  l,ecnmes  insane  (U.  3.  v.  Haskell,  4  Wash.  C,  C. 
4J2),  or  is  attacked  irith  a  andJen  illness  (Cam:n' 'nwcal  .h 
V.  Merrin,  Th.ich,  C.  C.  1),  or  if  a  junirisao  I jaaed  that 
ha  ia  nnfit  to  sit  on  the  case  (U.  S.  v.  Morris,  1  Curt.  21|, 
or  where  the  jury  fail  to  agree  (U.  S.  v.  Perez,  9Whe.it. 
573;  Peopld  t.  Qoodwin,  18  Johns,  187),  or  w'lere  they  do 
n.it  ajToe  on  the  laat  day  of  the  term.  (State  v.  iloor, 
Walk.   131,)     Jeopardy  attaches  where  ths  iqt&^ieAi  cii 
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n  a  oaae  of  misilemeanor.  (U.  8.  v.  Hftskell,  4  Wash.  C. 
C.  *02.)  Who  e  the  jury  ia  empanneled  and  aworn.  by 
inadyerCeace  before  an  ar^meat,  the  proceeding  may 
be  djsregarded,  and  a  jary  Bint)anaeled  in  regnlnr  order. 
(IT.  S.  y.  Riley,  6  Blatohf.  204.)  Wbare  the  jury  was 
dlacliarged  on  accoant  of  the  abaence  of  witnessea,  it  does 
not  pri;vent  a  Hubjaqaent  trial.  (HoiTmaQ  v.  State,  20 
Md.  4^5;  anil  see  U.  8.  v.  Watson,  3  Ben.  1.)  Wlere  the 
indictment  on  demnrrer  is  held  bad,  the  priaoner  may  bo 
remamied  for  further  proceedings.  (XT.  S.  v.  Townmokar, 
Hemp.  299.  The  provision  ia  intended  to  ehield  tha 
priaiiusr  from  a  second  trial,  except  at  hia  election  and  re- 
qnest,  whicb  is  miiDifestaJ  by  hia  application  for  a  new 
triaL  (U.  S.  y.  Williams,  1  CliE  5;  U.  S.  y.  Keen,  1 
McLean.  434;  IT.  S.  v.  Connor,  3  McLean,  673;  U.  8.  v. 
McComb,  5  McLean,  286;  U.  S.  v.  Harding,  1  Wall.  Jr. 
127.)  If  the  district  attorney  antars  a noWe prosr^ui  after 
the  jury  ia  empinaeled  and  sworn,  the  aconaed  cannot  be 
a.:ain  indicteii  f  jr  tbe  same  offense  (U.  S.  v.  Shoemiker, 
2''MuLean,  114),  if  tha  court  had  joriadiction.  (Tliom|<- 
Bon  V.  State,  0  Neb.  307;  Co mmon wealth  t.  Peter',  53 
llasa.  3S7;  State  y,  Odell,  4  Biackf,  166.)  Where  either 
'  loument  can  be  impoacd,  the  a' 


right  may  be  waived.     (Veatoh  v, 

Witaess. — The  provision  as  to  a  party  not  being  awl  t- 
iieas  o^^inat  I  imaelf  applies  only  to  criminal  cases.  (Ex 
p  irte  M  jador.  1  Abb.  TJ.  S.  317;  Ex  parte  Strauso,  1 
aawy.  60Ji  In  re  Phillips,  10  Int  Rev.  Eeo.  107.)  Foro- 
iii;  a  man  to  be  a  witness  against  himself  is  contrary  to 
the  priuoiplea  of  a  republican  goveminent.  (Wyneham  v. 
People,  13N.  Y.  392.)  Tha  words  "eriaunalcaae  'moan 
~        "9  involving  punishment   for  crime  in  an  ordiuary 
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Iiife,  liberty,  or  property,  — ^Thia  amendment  almpl; 
declares  the  great  common-law  principla  aa  to  personal 
rii;ht9,  applicable  to  both  State  and  l<'ederaj  ^Terameuts. 
(Young  V.  MoKenzie,  3  Ga.  42;  Patkham  v.  Justice,  9  Ga. 
341;  Ervino'B  Appeal,  18  Pa.  St.  256.)  The  right  to  life 
inclndes  the  rieht  to  the  bodj  in  its  oompleteness  and 
without  dismenibemieut;  to  liberty — tlie  riglit  to  exercise 
the  facilities  and  follow  lawful  avocations;  to  property — 
the  right  to  acqnira,  poaaosa,  and  enjoy  it  in  any  way  con- 
sistent with  the  eq^nal  tights  of  others,  and  the  just  de- 
mands of  the  State.  (Bertholf  y.  O'ReiUy,  18  Am.  Law 
Reg.  N.  8.  115.)  No  peraon  can  be  deprived  of  his  liberty 
oa  the  BcottDd  of  neglect  to  asaort  hia  rights.  (Allen  v. 
Sarah,  2  Ear.  434.)  This  section  prohibits  an  act  anthor- 
izing  the  arrest  of  a  cituten  without  just  cause  ((jrLfSn  v. 
WihM>i,  21  Ind.  370) ;  yet  a  rebel  in  battle  may  bo  akin  or 
captured,  and  thua  deprived  of  his  liberty  (Norris  v.  Don- 
iphau,  4  Met.  (Ky.)  3S5);  bnt  a  atatute  which  makes  an 
order  of  the  President  a  sufficient  defenae  for  an  act  pcr- 
BOoatly  dons  ia  void.  (Johnaon  v.  Jones,  44  IIL  142,)  A 
law  which  antboriiea  commitment,  as  an  inebriate  to  a 
lunatic  aaylam,  on  an  &t:  parte  affidavit,  violates  this  pro- 
vision, (In  re  James,  30  How.  Pr.  41G, )  This  section  waa 
intended  as  a  constitutional  safeguard  in  the  trial  of  those 
cases  tor  which  it  was  stipulated  the  courts  shidl  remain 
open,  and  those  wherein  a  party  shall  have  hia  remedy  by 
due  conrae  of  law.  (Bonaparte  v.  Camdenetc.  R.  R.  Co., 
Bald.  220;  Mason  v.  Kennebec  etc.  R.  R.Co„  31  Me.  215; 
Stevens  v.  Middleaex  Canal,  14  Mass.  4G6;  Stowell  v. 
Flags,  11  Maas.  3G4;  Aldrich  v.  Cheshire  etc.  K.  R,  Co., 
21  N.  H.  353;  Beokman  v.  Saratoga  etc,  R.  R.  Co., 
3  Paige  45;  B.  B,  etc.  R.  R,  Co.  v.  PerriH,  26  lex.  SS8; 
WboJlock  V.  Young,  4  Wand.  647;  Bloodgood  v.  Mohawk 
ttc.  R.  R.  Co.,  14  Wend.  51.}  Legislative  authori ty  can- 
~it  reach  life,  liberty,  Or  property,  except  for  c  *    "    "~ 


whan  a  sacrilioe  is  demanded  by  a  just  regard  far  the  pul'- 
lic  weUare,  (Atchinaon  etc  E,  R,  Co.  v.  Baty,  6  Bob. 
37;  Taylor  v.   Porter.  4  HiU,  745;  Wilkinson  v.  Leiand,  2 


I 
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erty  ia  gaarantee  1  liy  the  funciamental  law.  (Cinnmnn- 
wajltk  V.  Bacun,  13  Buah,  2U.)  Ail  property  J3  L.ld 
under  tlie  implied  liability  til -it  ita  use  BliaJl  nut  lie  injii- 
ri5UB  to  others.  (Coram cm wtaltli  v.  Alaiir.  7  Cuah.  84; 
Bertholf  v.  O'Reilly,  1 8  Am.  Law  Reg.  N.  S.  ]20;  ComiiL 
V.  Bjcnn,  13  Bush.  211.)  Aparty  is  protiected  in  the  en- 
jnyment  of  all  property,  wliethei  rfid  or  persDoal  (Erviac  a 
Appeal,  16  P 1.  St.  25B),  including  the  rJKht  to  the  use  ota, 

fLteoted  machine.  (Bloamerv.  McQuewan,  I4Uow.  fi3J.) 
be  le){iBlatnre  bas  no  powerto  take  property  frooi  oue 
individual  and  give  it  to  flnuthar.  (Tumar  v.  AlthauR,  8 
Nob.  54.  lb  is  intended  that  conrta  ahall  enfurce  thispro- 
Tiaicin  evun  against  persons  avisaming  to  act  nader  the  an- 
tbori"y  cf  tha  government.  (United  States  v.  Lee,  106  U. 
S.  196.) 

Daa  procsBS  of  law  means  Bnch  an  exertion  of  the 
powors  of  govemmeut  aa  the  settled  maxiius  of  the  law 
permit  and  aa notion.  (Bortholf  v.  O'ltyiliv,  18  Am.  L. 
Reg.  N.   a.  119;  E^  parte  Ah  Fook,   49  Cal.  402.)     It 


mply  requires  that  a,  penou  sbauld  be  brou^Iib  i 
""  ■"  "id  have  en  ipportunity  to  prove  any  f.iut  for  uis 
an.    (FBoplH  V,  Eaaai  Co.,  70  N.  Y.  229,    It  mea.ia 
ta  recular  course  of  adminiBtration  throngh  courts 
of  juatioo  (Birkep  v.   K.  lly,  II  Minn.  480;   Bowan  v. 
State,  30  Wis.  129;Statev.  Beoht,  43Minn,41 3),  atimelyand 
tjjjularjj'-oi^ecding  tojadgraiuit  aud  execntiun.    (D*ight 
V.  W^illianii,  4  McLean,  fioo,)    It  g"nenilly  imnUes  aod 
includes  partita,    jndae,    regular  alienation',  aud  a  trial 
sccordin 9  to  some  settled   course  of  imlicj.il  prooeediuga 
(Murray  V.  Hoboken   etc.  Co.,  18  Huw.  272;  Huber  v. 
Ruiily,  53  Ttt.  St.  112;  Beese  y.    City  of  Watertuwn,  19 
\Va.n.    122;    Wcatarvelt  v.   Ureg,  12  N.  Y.  202);  a  keal 

Irooeed  uj  nudDl direoljou of  a  oou-t  (Newcon.b  V.Smith, 
Chuoij.  71);  iii'eiidingto  Heanrs  tho  ri^lit  uf  trial  aocord- 
ins  to  the  torma  o£  law  (Faraona  v.  Russell,  11  Mli:h. 
1 13);  the  Uw  of  the  land  [Malt  v.  Mesdor,  1  Abb.  U.  M. 
I  331;  Jlarray  V.  Hoboken  etc.  Co.  18  How.  272;  Jameav. 
[  .Hjynnlds,  2  Tex.  231);  a  proient  existin;  rule  and  not  an 
<xpmlJaclolaw{HoKev.  H.Wersoii,  4  Dot.  ID;  T.yL.r 
,  lorter,  4  Hill,  117[  Wyn-hamer  v.  People,  13  N.  V. 
33;    Kurman   v.  Ilciat,  5   Watta   &   S.   171;    Murray  v. 


noboten  etc  Co.,  IB  How,  272);  a  liw  exiatmg  ■ 
Uiae  of  the  vejling  of  rigits  (Wilkinson  v.  Lelaoil,  2 
leters,  628;  Oabora  v.  NichoUon,  !3  WalL  6ii-2; 
Taylor  v.  Porter,  4  Hill,  146).  That  it  maaaa  a  triul 
dcuunling  to  some  settled  course  of  procedure  ia 
n^t  nniveraally  true.  (Green  v.  BriRsa,  1  Cuit.  311; 
mway  y.  Hobokon,  etc.  Co.,  18  Hl.w.  272;  H -ke  v. 
MenJcrson,  4  Dct,  13;  Taylor  v.  Porter,  4  Hill,  US;  Vau 
Ziudt  V.  Waddol,  2  Yerg.  KO;  State  Bink  v.  Cooper,  2 
Yerg.  699;  Jooes  v.  Pucry.  10  Yerg.  59).  It  deea  not 
necessarily  import  a  jury  trial  (Ex  purte  Meaifor,  1  Abb. 
U.  S.  SI  7),  but  Inc'udtiSBiiiQmairy remedies.  (Marcinv.Mott, 
12  Wheat  10;  U.  S.  v.  fcrro.ra,  13  How.  40;  Ei  parte 
M"ador,  1  Abb.  17.  S.  317;  Mun-ay  v.  H  iboken  etc.  Co.,  18 
Hiiw.  272.)  Civil  proaeedin^a  fur  eoDtemtit  are  not  iu- 
claileil.  (Stata  V.  Bjclit,  23  Miim.  411.)  A  statute  mnk- 
in^  the  property  owner  liable  for  damages  roanltiiia  froii 
the  itieeal  use  of  property  by  a  teuaut  is  valiL  {BarUmlF 
V.  O'Rwily,  18  Am.  Law  Re^.  N.  S.  124;  Dobbius  t.  U. 
3.,  9S  IT,  S.  395.)  An  aaacBBuuntt  for  grading  oud  improv- 
ing streets  is  not  a  takiag  of  property  without  compensa- 
tion, or  without  due  proceea  of  law.  (Griffin  v.  Mayor,  1 
N.  y.  419.)  Private  property  may  be  tubon  by  a  com- 
maader  in  war  in  case  of  exijencv,  bnt  the  case  mnst  be 
urgent.  (Mitchell  v.  Harmony,  13  How.  115;  and  aeeLx 
piTte  MiUigan,  4  Wall.  2;  Cliirhe  v.  Mituboll,  64  Mo.  6G4.) 
Provisioaa  for  aearches  and  SL-izurei  to  aid  in  the  collec- 
tion of  tht)  revenno  are  not  repugnant  to  this  amendment. 
(Matt,  of  Piatt,  7  Ben.  261;  19  Int.  Rev.  Eec.  132;  Mur- 
rayT.  Hoboken  etc.  Co.,  18  How.  277;  Amea  v.  Port  Hu- 
ron etc.  Co.,  11  Mii:h.  139.)  So  pmccasea  for  seizure  and 
asaessmeot  are  within  the  discreiioa  of  the  legialatnra 
(Pullan  V.  Kiuainger,  2  Ai.b.  IT.  S.  91;  Davidson  v.  New 
Orleans,  %  L'.  S.  97),  bnt  Congress  has  no  power  to  pro vid:; 
for  the  absolute  forfeiture  of  land  aa  n  penalty  for  the  non- 
payment of  lasea  without  any  procoss,  (Martin  v.  Snow- 
don,  18  Gratt.  100).  A  coudsdation  act  does  not  outhur- 
ixi  seizure  and  confiscation  without  due  process  of  law. 
(Ilod^sjnv.  Alilward,  3  Grant,  40G.)  Cuni;resa  has  no 
power  to  organize  a  hoard  of  revision  to  nulliiy  confirmed 
titles.  (Reichart  v.  Fdps.  6  Wall.  lOn.)  A  trialbefore  a 
board  of  electiuu  ufjcarsii  nObduoprouuB!  of  law.  (Hubor 
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V.  Rielly,  53  Pa.  St.  112.)  By  "without  dae  prooeas  of 
law  "  is  meant  all  the  ijuaranteea  set  forth  in  the  eixth 
ainendiuent.  (Jamea  v.  Reynolds,  2  Tex.  2ol;  Jonea  v. 
Monti'S,  16  Tex.  3^).)  A  statute  wiiiuh  provides  for  a 
trill  and  uotice  thereof,  and  for  giving  a  Kearing,  for  de- 
lihoration  and  jad^-moat,  and  for  an  aiipea!,  ia  tuit  iu viola- 
tion of  the  Uui.eil  butei  Coustitation.  (Pearson  v,  Yew- 
dall,  93  U.  S.  294.)  Froceedings,  whether  ej:  parte  or  a>l- 
vur^ary,  whicli  result  iu  depriv^i^K  a  pemon  of  Jdd  private 
jiropeity,  are  not  wanting  in  "  due  process  of  law,"  if  such 

eiaon  has  consented  tberato  in  advance  of  the  proceedings, 
urdfck  V.  Cincianati  (Ohio),  39  Fed.  Hep.  SSI;  25  Ohio 
L.  J.  26. 

Xminent  domain. — The  power  of  tlie  govemmeot 
respt'ctini^pufaJic  improvements  ij  aBovereign  power,  reat- 
inginthediscretii.nof  CongrrBS.   (Avery  v.  Fox,  1  Abb.  U. 

B.  IMG;  Swan  v.  WilliaraB,  2  MieJx.  W- )  Uuder  the  po- 
lioe  power,  persons  and  property  are  suhject  to  all  biida 
fit  restriotitmB  and  Lurdena  to  secura  gi-nera!  coniforti 
kealih  and  pmnverify.     (Tborrte  v.  Batluoil  ^  R.  E.  B. 

27  Vt.  140i  S  anghter  House  Cases,  IS  Wall.  3  i; 
a  V.  lUinoiB.  9t  U.  8.  123;  Bertholf  v.  O'Reilly,  1  i 
Law,  Eeg.  121.)  Thii  power  of  eminent  di.raoin  is 
not  impaired  by  the  Conacitntion.  (Dyer  v.  Tuscaloosa 
Br.  Co.,  2  PorL  2'Jfl:  West  Riv.  Br.  Co.  v.  Dii,  6  How. 
533. )  The  terms  in  the  Constitution  are  declaratory  and 
not  restrictive,  (Youu^v.  McKeazio,  3  Ga.  31.)  Where 
there  is  an  apparent  publia  interest  to  be  subserved,  the 
Icgislatnre,  or  person  or  body  it  may  dpaignate,  is  the 
proper  jndga  of  the  neoeasity.  (Newoorab  v.  Smith,  I 
Chand.71.)  Goveraments  more  frequently  effect  those 
obji'cts  through  tlie  aid  of  corporations  tlian  by  their  iro- 
meiliata  agents.     (Ches,  ft  O.  Cojn.  Co.  v.  Key,  3  Cranob 

C.  (1.  599;  Bait.  &  0.  R.  R.  Co.  v.  Van  Kess,  4  L'ranohU. 
■   -—    ■■  Williams,  2  Mich.  427.)    Private  pmp- 


incluiiinj!  frauoliiaei.  (West  Riv.  Br,  Co,  v.  Dii,  6Tlo^ 
607;  Wilkinson V.  Leiand,  2  Peters,  05S;  Cliarlaa  Riv.  Br. 
V.  Warren  Br,,  II  Peters,  ftlfi;  Bonaparte  v.  Camden  ote. 
K.  fi.  Co.,  BaU.  205;  KaSell  Br.  Cu.  v.  nartfordetc.  R. 


L   PROYISIONS. 

E.  Co.,  ITCoDTi.  40;  Leiingtonft  0,  R,  R.  Co.  v.  Apple- 
gite,  8  Dana,  239;  Tuokaii>eCo.  v.  Railroad  Co.,  II  laigli, 
42;  rincataqua etc.  Br.  v.  N.  H.  Br.,  7  N.  H.  35;  Barber 
V.  Anduver,  8  N,  H.  338;  PiarcB  v.  Somersworth,  10  N. 
H.  370;  Bwkns  v.  Lalianon,  UN.  H.  20;  Vftriok  v. 
Smith,  6  Paige,  US;  Dyer  t.  Tmcaloosa  Br.  Co.,  2  Port. 
29Ji  Boaton  W.  P.  Co.  v.  Boaton  ate  E.  R.  Corp.,  41 
Mms.  3G0;  li.  .tc  E.  E  Co.  \.  Chappell,  1  Rioe,  3S3i 
Arminffton  v.  BaroRt,  15  Vt,  743;  West  Riv.  Br.  Co.  v. 
Six,  16  Vt.  446;  B;oodgbrNi  v.  M.  etc.  R.  R.  Co.,  18 
Wead.  14.)  Any  injury  tothe  propertyia  a  taking  with- 
in tho  iiie.ining  of  tliia  proviaioQ  {Pumpelly  v.  Green  Biy 
Co.,  13  Wall.  ISO;  Plate  V.  Brown,  3  Wis.  613;  Walker 
V.  ShepardsoQ,  4  Wis.  511;  GouiIjJI  v.  Miliraukee,  5  Wis. 
33;  Weeka  v.  Milwaukea,  10  Wia.  242;  Fisher  v.  Hoii- 
con  Iron  Co.,  10  Wia.  3.'i3;  Newell  v.  Smith,  15  Wia,  104; 
but  iee  Alexander  y.  Milwaukee,  16  Wis.  24S),  as  an  in- 
terraption  to  the  use  of  property.  (Pumpelly  v.  Greea 
Biy  to.,  13  Wall  166;  Munn  v.  lUinois,  9*  U,  S. 
144.)  Where  the  law  strips  property  of  its  attribute 
tlie  owner  is  within  tiiia  proviaion.  (Wynehamer  v. 
People,  13  N.  Y.  378.)  This  provision  refers  only  to  a 
direct  apprnpriatio'i,  and  not  to  conaeqaential  injuries  re- 
Bolting  irom  the  excrciaa  of  lawful  power.  (Legal  Tender 
Cases,  12  Wall.  457)  The  power  to  take  private  property 
ii  limited  to  purposes  for  pnblio  oeea.  (U.  S.  t.  Chicagu, 
7  How.  105;  U.  S.  v.  Ames,  1  Wood.  &  M.  76.)  Itianot 
a  iimltatioQ  on  the  taxing  power,  but  on  tbe  power  of  em- 
inent domain.  (Gilmer  v,  Sbellenberger,  2  Black,  510  ) 
Pablio  use  means  a  u^  concerning  the  whole  community 
OS  distinguiebed  from  particular  individuals.     (Gilmer  v, 

r  Lime  Pomt,  18  Cal.  229;  Heyneman  v.  Blake,  19  Cal.  570; 

*  -  e  People  V.  Kerr,  3  Barb.  357.)  The  legiBlatnrocflnm.t 
"  3  privata  property  for  purely  private  Tiaea  (ConsoL 
a.  Co.  V.  Cent  Pac.  R.  R.  Co.,  51  CnJ.  269;  Newoomb 
&.  Smith,  1  Chand.  71;  bnt  see  Es  parte  Esniard,4Craiich 
I.  C.  294);  so  a  tax  law  iu  aid  of  a  private  enterprise  and 
wnein  is  void.  (PumpeUy  v.  Green  Bny  Co.,  13  WalL 
Kht  Bertholf  V,  O'ReUly,  13  Am.  Law  Reg.  N.  S.  116; 
TPyoehamer  v.  People,  13  N.  Y.  378;  VVoiamer  v.  VUl.  of 
"*  'aaa,  64  N.  Y^.  92.)  A  railroad  cnrapany  cannot  eOQ- 
a  site  fur  tue  urcution  of  manofactories  of  railroad. 


\ 


(ElJriilga  V.  Sioiib,  3i  VL  4S4);  bat  a  stntnte  anthnr- 
isiugthBtaliiQgofppiriito  property  fir  mi  11 -si  tea  and  datos 
is  Villi  [->Jewcotub  v.  Smith,  1  CliaaJ.  71.)  EJitrmr- 
dioary  and  unf'iresaen  occasiona  oriae  in  cases  ot  imjieud- 
ing  danger  when  private  property  may  bo  apynipriattid  to 
the  pabliD  ose,  bat  the  emergency  m'lat  be  extreme  and 
imperative.  (Q.  a  v.  RusaeU,  13  WjH.  623;  Taylir  v. 
Railroad  Co.,  6  ColJ.  G4<!);  as  in  case  oF  miliUry  Dooessity 
(Clark  v.  Mitohe  I.  61  Mn.  564);  or  in  oa-e  of  a  cui,augra. 
tinn  (Bi,hOj)  v.  City  of  Maeoa,  7  Oa.  200).  If  iiiovat).e 
proper  y  i^  takou  lu  good  faith  by  a  military  ciimmauilcr, 
tlis  titlj  ve  ta  in  gnvernmeat,  although  it  was  subse- 
qneatly  disooverud  nut  to  have  been  actnally  necessary 
(Taylor  v.  R.  B.  Co.,  6  Gold,  64(i;  Willia-na  v.  VViekBC- 
man,  4*  Mo,  484);  tha  coarts  cannot  interiera  wit!i  Bni:li 
acts.  (Newoorabv.  Smith,!  Chajd.  7l-t  Kvary  attempt 
of  a pnblio  olG:er  to  tike  private  property  for  public  use, 
nnleaa  jastiliEd  by  some  pressing  iioco>sity,  is  a  simple 
trespass,  fur  which  the  E'>vemmeut  is  not  reanonsibln. 
(Pitober  v.  U.  3. ,  1  Kott.  &  H.  7. )  The  p..wer  to  apjito- 
pria  e  land  or  other  property  withia  tha  State  for  its  own 
naa  belongs  esclasively  to  the  Pelei-aL  goverameut,  and 
can  in  nowise  be  affeoM'l  by  tiie  State  leifialatnre.  (Kohl 
V.  U.  S.,  91  U.  S.  307;  Trombley  v.  Hu'.iphrey,  23  Mich. 
471;  Dailingtonv.  U.  S.,:i3Leg.  Int.  4  9;  but  aee Gilmer 
V.  Lime  Point,  18  Cil,  2:S;  Burt  v.  Merchanta'  Ins.  Co., 
IDS  taaia.  3.^G.)  Cuurts  raay  determina  a  ase  is  a  pubHo 
■USB,  bnt  not  the  estent  to  which  property  niav  he  taken. 
(St.  Lonis  Co.  Conrt  V.  Griawold,  08  Mo.  175.) 

Compensatioli  on  condemnatloa.— The  Conatitn- 
tioa  does  not  recognize  any  neueaaity  as  anthority  for  tuk- 
in(  property  tor  p'liilio  U'a  without  corap?naation  lyorr  s 
V.  1)0011*011,  4  Met.  (Ky. )385;  Gorbm  v.  Marsh.  2  Dnv^l. 
193),  evoo  oa  the  riglitful  taking  of  property  for  pubiu 
■naeor  deBlmotionby  amUitary  officer  (Grant  v.  XL  S.,  1 
I  Ct.  of  CL  41;  2  Ct  ot  CI.  531;  Wiggins  v.  U.  S,,  3  Ct,  of 
L  CL  412),  but  the  pownr  to  oonfiaoale  tha  property  at  |inb- 
oins  is  nut  affiujtedby  thereatriutioiitif  thisainund- 
_.  (.Millerv.  U.  S.,  1!  mil.  298.)  Piiv&ta  property 
lot  be  tj'ten  for  puh'ic  n^e  without  just  wmpenajit  on. 
Tou  V.   Ba:tin.,.n-,  7  PjtTi,  213;  B  le'i   r  v.  M-at,..  7 


Bank.  Beg.  362;  Coae  of  Do  Oroot,  9  Op.  Att.-GBii.  4S1; 
Young  V.  McKenBie,  3  Ga.  31;  Danville  eto.  R.  H,  Co.  v, 
Cumm.,  73  Pn.  fit.  29.)  There  must  be  a  condeioDatioii 
or  an  agreement  consummated.  (Whitman  v.  Buatou  etc 
R,  B.  Co.,  S5  Maaa.  133.)  The  actnal  occnpant  of  vacant 
land  ia  entitled  to  daioagea,  even,  where  it  JB  taken  under 
an  act  of  Congress.  {California  etc  R.  R.  Co.  v.  Gould, 
21  Cal.  254.)  go  the  rights  of  ownora  to  adjacent  streets 
is  nj  much  jjroperty  aa  the  lots  they  own.  (Lackland  v. 
Kotth  Mo.  R.  K,  Co.,  31  Mo.  180.)  Congress  cannot 
HUthorize  a  telegraph  compsny  to  conntruct  its  lines  over 
nnvate  property  without  juat  compensation.  (Atlantin  & 
Pac.  Tof.  Co.  V.  Chicago  etc.  R.  R.  Co.,  6  Biss.  158.)  In 
thu  eiercisB  of  ita  poH'er  over  pnst-officea  and  post-roada, 
Cungreiss  cannot  take  pro]icrty  vithout  the  consent  of  tbs 
owner  or  a  juat  compenaatioa  (Dickey  v.  Tamp.  Co.,  7 
Dana,  119);  nor,  ia  improvinK  navigation,  can  it  divert 
waters  from  their  natural  cbaimel  without  compenea- 
tiun  to  riparian  ownera,  (Avery  v.  Fox,  1  Abb,  U.  S. 
24il.}  The  making  of  compcnaatioQ  must  he  as  ahsolote- 
ly  certain  aa  that  the  prop^tyistaken.  (Yonagv.  Harri- 
son, 6  Ga.  130;  Carr  v.  Georgia  ete.  R.  R.  Co,,  1  Kelly, 
524;  Miller  v.  Craig,  3  Stock,  JOB;  BallaJoetc.  R.  E.  Co. 
V.  Ferris.  26  Tex.  588;  Bloudgood  y.  Mohawk  etc  R.  R. 
Cl>.,  18  Wend.  9.)  Just  compensation  meauajiist  in  re- 
gard to  the  pablio  as  well  as  to  theindiridual  (Chesapeake 
4  O.  Can.  Co.  V.  Kpy,  3  Criinch  C.  C.  59Q)— the  means  of 
ascertaining  which  is  to  be  la  the  discretion  of  Congress. 
(Chesapeake  &  0.  Can.  Co.  v.  Key,  3  Cranch  C  C.  590; 
Swan  V.  Williams,  2  Mich.  427;  Mann  v.  Illinois,  94  U. 
S.  113,  69  111.  SO.)    If  the  congressional  act  provides  a 

Biecial  tribunal,  no  other  can  be  resorted  to,  (Meade  V. 
.  S.,  2  Ct.  of  CL  224,)  The  Mlvanbige  to  land  not  taken 
cannot  be  set  ofT  against  its  intrinsic  value,  (["eoplev. 
Mayor  of  Brooklyn,  6  Barb.  309;  Jacob  v.  Louisville,  9 
D.ina,  1 14;  Rogers  v.  Railroad  Co.,  3  Me.  310;  Jwale  v. 
Baltimore,  5  Md.  314;  Buffalo  etc  R.  B,  Co.  v.  FerrU,  26 
Tex.  588;  Hatch  v.  Vermont  Cent  E,  R.  Co.  25  Vt.  49; 
State  V.  Millet,  3  Zab.  3S3.) 


againat  the  Taws,  though  civil  in  form,  ami  whether  in  rem 
or  in  pereoimm,  is  a,  "criminal  cage"  wilbin  ihei-rnteotion 
of  this  amendment,  (Boyd  v.  Unite-i  Slates,  118  U.  S. 
016.)  The  aeizure  or  compulsory  productiun  of  a  mim's 
privBite  papers,  to  be  uaed  lu  suck  a  c&eb,  is  equivalECt  to 
eompellmg  Tiim  to  be  a  witnosB  against  ImnBelt.      (IiI. ) 

g  6.      Place  or  trial  in  ci-tmlttal  vanes — 

The  trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury;  and  siich  trial  shall  be  held 
in  the  State  where  the  eaid  crimes  shall  have  lieen 
committed;  but  when  not  committed  within  any 
'State,  the  trial  shiJl  be  at  such  place  or  places  as 
the  CJongresa  may  by  law  have  directed.  (TJ.  S, 
Const,  art.  3,  aec,  2,  cl.  3.  See  Rev,  Stats,  hcc 
729.) 

Trial  for  crimes. — This  applies  to  proceedings  in 
Federal  courts  (Murphy  v.  People,  2  Coweu,  S15;  Auder- 
Bon  V.  Durin,  6  Wheat.  215;  see  Amend,  aits,  iv,  v,  vi). 
Iind  is  not  suspended  by  the  interroiition  of  war.  (Ei 
parte  Milligan,  4  WaU.  123.)  A  citizen  in  civil  life  in  no 
vise  connected  with  military  service  cannot  be  tried  by  a 
military  commisaion  where  coDrts  are  open  io  hear  crimi- 
nal accusations  and  redress  grievancea.  ^Ex  parte  Milli- 
gan,  4  Wall  133.)  As  soon  aa  it  judicially  appears  of 
record  that  the  party  has  pleaded  not  guilty,  an  issue  haa 
fthaea  which  courts  are  bound  to  direct  to  bs  tried  by  b 
juiy.  (U.  S.  T.  Gilbert,  2  Sum.  10.}  The  trial  ia  the  ei- 
ammatioQ  Lefore  a  cimpptent  tribuoal,  according  to  the 
law  of  the  land.  (U.  S.  v.  Curtis,  4  Maaon,  232.)  Con- 
gresB  muat  first  make  an  act  a  crime,  affix  the  X'euatty.  and 
declare  the  court  Laving  jurisdiction  (U.  S.  v.  Hudson,  7 
CroBch,  32;  U.  S.  r.  Coolidge,  1   WTieat  415)!   ""1  any 

I  law  dispensing  with  the  reqaiaites  to  oonatitute  a  jury  is 
sncoDstitntionaL  (Work  v.  State,  2  Ohio  SI.  2D6;  State  - 
Y.  Cox,  3  Eng.  430.)  AXirirae  comniittad  againat  the  lawa 
of  the  United  States  out  of  the  limits  ot  a.  State  ia  not 
local,  but  may  bo  trinl  at  such  place  as  Coogress  shall 
deaignate  by  law.     (U.  S.  v.  ilawson,  15  How.  407;  and 
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Bcs  Anderson  v.  Dunn,  G  Wheat.  215.)  A  statute  'trfaich 
proviiJea  thut  a  party  may  be  tried  by  the  court  (.n  a  charge 
of  Lbt^l  IB  vuid,  although  it  gives  bijii  a  right  oF  appeal  bo 
B,  conrt  where  trial  may  bebad  by  jnry,  (Ei  parte  Dana, 
7  Ben.  ] , )  A  statnta  to  coiiiiBcate  the  property  of  a,  per- 
son engaged  in  rebellion,  in  any  district  in  which  property 
may  be  funnd,  ia  void.  {Horris  v.  DomiHshan, 4 Met.  (Kt.) 
346.)  A  proceeding  to  annul  the  license  of  a  pilob  tor 
neglect  of  duty  is  not  a  criminal  proceeding.  (Low  v. 
CoainuBaioners,  Charity  IL  M.  302.)  This  proviflion  ap- 
plies ouly  to  the  Federal  oonrta.  (Re  Smith,  10  Wend. 
457.)  The  right  of  trial  by  jury  is  preserved  to  everyone 
accused  of  crime  who  is  not  attached,  to  tlie  anny  or  navy, 
or  jaihtia  in  acluul  service.   (Ex  parte  MiUigan,  4  Wall.  2. } 

§7.  Jury  trial  In  criminal  cascH.— Tn 
all  ciiininal  prosecutions,  the  accused  stiali  enjoy 
the  right  to  a  speedy  and  public  trial,  by  an  im- 
partial jury  of  tlie  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district 
shall  have  been  previouBiy  ascertained  by  law,  and 
to  be  informed  of  the  nature  and  cause  of  the  a«ca- 
sntion;  to  be  confronted  with  the  witnesses  against 
hitaj  to  have  compulsory  process  for  obtaining 
witnesses  ia  his  favor,  and  to  have  the  assistance 
of  oounael  for  his  defense,  (U.  S.  Const.  Am. 
art.  6.) 

These  prohibitions  are  exclusively  restrictive  on  the 
Federal  pnwera,  to  prevent  interferenua  with  the  rights  of 
States  and  their  caizens  (Eirrou  v.  Baltimore,  7  Petora, 
243;  Foxv.  Ohio,  6  How.  410):  it  does  not  apply  to  acta 
of  thalegishituresof  the  seviral  States  (Twitchellv.  Cum- 
rooQWOalth,  7  WalL  321;  Murphy  v.  People,  2  Cowen, 
Sl;ii  Jai'kaan  v.  Wood,  2  Cowen,  SI9i  Campbell  v.  State, 
II  Ga.  353;  Gum^ta  v.  New  Orleans,  12  La.  An.  432;  Ex 
parte  Smith,  10  Wend.  449;  Walker  v.  Sauvinet,  02  U. 
a.  BO),  tliuuph  it  applies  to  the  case  of  offenses  committed 
within  the  limits  of  the  State.    (U.  S.  v.  Dawaon,  15  Hx,^. 


467.)  This  article  doaa  not  apply  to  the  power  to  confia- 
Oftta  the  projwrty  of  public  eiiemiea  (Miller  v.  IT.  S.,  11 
WaU.  268),  nor  to  a  proceeding  to  annul  the  liueoaa  of  a 
pilot  for  neglect  of  duty.  (Low  v.  CommissionerH,  Charlt, 
R.  M.  302.)  The  eice^tion  aa  to  trial  by  military  and 
ilaval  couttei,  expressed  in.  the  Fifdi  Amendment,  Bovema 
this  amendment  by  implication,  (Ex  parte  UilligikD,  4 
WaE  123;  In  reB.^rt,  2  Sawy.  40a.)  Theguarauty  ot 
the  right  of  trial  by  jary  is  intended  for  a  state  of  war  as 
■well  as  for  a  Btat«  of  peace,  and  is  equally  binding  on 
rulers  and  people.  (En  parte  Milligsn,  4  Wafl.  119.)  The 
indictment  muat  set  forth  the  ofi'cnsa  with  clearness  and 
certainty.  (U.  B.  v.  Cruil^Bhantt,  92  U.  S.  542;  1  Woods, 
308.)  Wheretheaccnsedwrongfally  kept  away  the  wit- 
neaaes,  he  \tajvea  his  right  to  be  confronted  by  them 
(EeynoldsT.  U.  S.,  8  Otto,  145);  bo,  where  ho  admits  that 
shaentwitnessea  will  testify  to  the  facta  set  forth  in  the 
affidavit  produced  on  behalf  of  the  United  Statca.  (U. 
S,_v.  Saoraniento,  2  Moot,  239.)  The  jury  are  not  oon- 
Btttuted  judges  of  tlie  law  in  criminal  caaes.  (U.  d.  v. 
Morris,  I  Cart.  23;  U.  S.  v.  Shive,  Bald.  510;  U.  S.  v. 
Battiate,  2  Sum.  243;  Townaend  V.  St^te,  2  Blackf.  151; 
Pierce  v.  State,  5  How.  601;  13  N.  H.  336;  Common- 
wealth V,  Porter,  51  Ma8a.2C8;  Monteev.  Conim.,  3  Marah, 
J.  J.  150.)  The  proviaiona  of  this  amendment  are  satis- 
fied if  the  accuaed  haa  been  ouca  confronted  with  and  had 
opportunity  to  croBS-examino  the  witness,  (People  t. 
Praihollow,  42  Hum.  103.)  Such  provisions  do  not  apply 
tAproaacDtiDns  under  State  laws,  or  prohibit  States  pro- 
ceedinif  by  information.  (State  v.  BMwell,  and  Scbular 
T.  State,  III  Jud.  47;ReSraith,  10  Wend.  4,17.)  A  party 
has  a  right  to  juilgnient  of  bia  peers  ia  only  tboae  caacd  in 
which  it  has  immeinorially  existed,  or  in  which  it  baa  been 
expressly  given  in  law.  [Adler  t.  Whitbeck,  44  Uhio  St. 
539.) 

§  8.     Trial  bj-  Jorf  in   cItII    case*.— In 

suits  at  common  law,  wlicre  the  viluo  in  contro- 
versy shall  exceeii   twenty  dollara,   the   rigiit  of 
trial  by   j\iry  ahall  1  e  preaeiveii,  and  no  fiict  tried 
wMF  ^  jiry  slmll  be   o  he.'wioe  re-cxaraincd  in  any 
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I  cwurt  of  t^e  United  States,  than  according  to  the 
'■Miles  of  the   common  law.     (XJ.    9.  Const.  Am. 
•rl.  7.) 

Trial  by  jury. — Thia  pm-risioa  reUtes  to  trials  in  tho 
United  States  crrurta,  and  not  to  trials  in  State  uourta, 
(Livit«Bton  V,  Mooro,  7  Tetera,  400;  Cotv.  Ohio,  5  How. 
434;  Justices  v.  Mniray,  0  WaU.  27i;  Edwards  v.  Elliott, 
21  Wall.  632;  Walk.T  v.  Sauviaat,  92  V.  S.  92;  28  La. 
An.  14;  Baring  v.  Williams,  17  Ala.  GIO;  Dawson  t. 
Bhaver,  2  Blackf.  204;  Colt  v.  Eves,  12  Conn.  243; 
foster  V.  Jackson,  67  Go.  206;  Railroad  Co.  t.  HeaUi,  9 
;and.  668:  State  y,  Keyes,  8  Vt  67;  Huntington  v. 
■"'ihop,  S  Vt  136;  Liviogston  v.  Mayor,  9  Wend.  85; 
B  V.  TUlotson,  24  Wend.  337.)  It  does  not  extend  to 
.Buits  against  the  government.  (McElrathv.  XJ.  S.,  12  Ct. 
of  CI.  312.)  The  teatriction  isgoueral  and  applies  to  allths 
departinents  of  goTomnieat  alike.  (Kleinschmidt  v.  Diin- 
phy,  1  Mont.  llSJitbegovemoras  much  as  aayotber  depart- 
ment (Claim  of  Reside,  9  Op.  Att.-Gen.  200),  aod  to  the 
legiblative  and  judiciary  of  the  territories  (Webster  v. 
Raid,  11  How.  437;  Morris,  487;  Whallon  v.  Eaacroft,  4 
Mmn,  109),  Bad  to  tribunals  eatablishBd  ondar  a  provis- 
ional DOTemment.  (Soott  v.  BiUgerry,  40  Mi^a.  119.) 
The  phrase  "common  law"  is  used  in  contradistination 
to  equity,  admlialty,  and  maritime  jurisdiction,  and  em- 
braces all  suits  at  common  law,  whatever  may  be  their 
peculiar  form,  brought  to  settle  legal  rights.  (Parsons  v. 
Bedford,  3  Peters,  483;  Ins,  Co,  v.  Comstoct, 
16  WalL  358;  United  States  v.  La  Vengeaoce,  3  DalL 
297;  WebsUr  v.  Raid,  H  How.  437;  Bains  v.  The 
James  &  Catherine,  Bald.  554.)  The  "trial  by 
jury"  means  a  trial  by  a  tribunal  of  twelve  men  actine 
ouly  upon  a  unanimous  determination:  hence,  a  territorial 
statute  allowing  a  verdict  upon  agreement  of  three-fourths 
of  the  jory  is  void  (Kleinachmidt  r.  Dunphy,  1  Mont. 
113);but  it  dues  nut  prevent  such  legislature  from  eitend- 
-  -■--    ight  to  cases  involving  less  than  twenRi  dollars. 
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the  right  to  cases  involving  less  than  twenRi  dollaj 
,.    lallonv.  Bancroft,  4  Minn.   109.)    Tliebenefit  oft! 
Cjht  herein  secured  may  ba  waiveil,  but  the  act  of  waiver 
-^rnld  be  ^hun  and  eiplidt     (Bank  v.  Okley,  4  WVisait. 


235;  Parsons  v.  Armor,  3  Petera,  415;  U.  S.  v.  I'athbone^ 
2  faine,  57S.}  Tue  inhibition  contained  in  tliia  artiola 
refers  to  suits  at  corotnou  law  alone,  anil  not  Euila  in  ad- 
nir^ty,  alttioQgh  tbecaudis  of  common  law  bave  a  conoar- 
reiit  jiiriBdictioQ  (Warriug  T.  Clarke,  6  Hrjw.  441j  Tha 
HuQtresa,  2  V\'are  (Uav.)  SS;  U.  8.  v.  BrigLf^  Bright  S. 
P.  19;  BaiuB  v.  The  Jamea  &  Catherine,  BaM.  544),  in 
which  BuilB  in  admiralty  the  trial  is  De^  er  by  jury  (U,  S. 
V.  Lc  Vaneeince,  3  DalL  207;  The  Margaret,  9  V>heut. 
421;  The  Betsey,  4  Cranch.  443;  Wheian  v.  U.  S.,  7 
Cranoli,  112;  U.  S.  v.  The  Qneen,  4  Ben.  237;  Clark  t. 
U.  8  2  Wash.  0.  C.  619;  U.  S.  v.  Irma,  12  Ii.t  Rev.  Eeo. 
42),  nor  does  the  provision  embrace  the  established  »x- 
clasive  jarisdiction  of  courts  of  equity  (Shields  v.  Thama-i, 
18  How.  3J3i  Woodworth  v.  Rogers,  3  W^od.  &  M,  135; 
Ely  T.  M.  &  R  Mauut,  Co.,  4  Fish,  64;  Scott  v.  Eilgerry,  40 
Miaa.  1 99;  Motts  v.  Bennett,  2  Piah,  642),  nnr  to  a  proueed- 
ing  under  atatatory  provisions  and  forma  specially  provided 
(Ableraattv,  South,  21  How.  50fi,  3  Wis.  157;  MiUerv. 
McQuerry,  G  McLean,  46J;  Ex  parte  Martin,  2  Paioe,  349); 
or  B,  proceodinf!  to  assesa  damaues.  (Bonaparte  v.  Camdon 
lLE.,BalJ.206.) 

.The  firatclanse  oE  this  amendment  relates  only  to  United 
States  ouurts,  liia  States  are  left  free  to  rcuulato  trioU  in 
their  own  courts,  (Pearson  v.  Yewdall,  95  U.  9.  294; 
McLanev.  Leicht,  39  Iowa,  401;  Edwards  v,  Elli„tt,  21 
WalL  532;  Walker  v.  Sauvinet,  92  U.  S.  90.)    The  Con- 


r.  Stradley,  103  lod.  465;  Saeley  v.  Bridgeport,  63 
Conn.  1.)  The  wager  of  law,  if  it  ever  had  a  legal  exist- 
euce  in  the  United  States,  ia  completely  abolished  by  the 
constitutional  provisions  for  trial  by  jury.  (ChildroM  v. 
Emory,  8  Wheat.  G*2.)  Tbe  right  to  trial  by  iurv  thni 
ieourod  by  the  ConstiwtioQ  cannot  be  impsiired  by  bleud- 
jid  for  e  ' 
10(i.) 


lea  not  deprive  the  defendaut  of  h 
Bntional  right  to  have  the   qnisstion  trieil  hy  a  jury  in 
ilatiiw  of  thia  ameudmeut.     (Arkausua  Vadey  Laud  & 


Cattle  Co,  V.  Mann,  130  U.  H.  69.)  On  the  trial  of  an 
equity  cas",  a  jury  may  be  called  iuto  C'Urt  iii  its  diaore- 
tion  and  it<sue9  be  Hubioitted  to  it.  (Wilnou  v.  liiddle^ 
123  U.  S.  608.  Peo  also  Hcxigea  v.  Kaston,  106  U.  a 
40S;  Ex  parte  Wond,  9  Wheat.  603;  Killian  v.  Ebbin- 
baiia,  llOU.  S.   66&.) 

Waiver  of  jury.— Partiea  may  by  atipulation  waive 
ft  JQry  aiidsubmit  theeaae  totha  court,  (United  Stataa 
V.  One  Huniired  Barrela  Distilled  Spirits,  "Heiiderson'B 
Distilled  Spirita,"  14  WalL  44;  Ry.a  v.  EJvoraiao&O. 
Mills,  15  E.  I.  436;  Chimgo  R.  R.  Co.  T.  Hock,  118  ni. 
687!  PiltBV.  Martiiidale,91Mo.2G3;  Dole  v.  Wooldredge, 
142  Masa.  161  )  It  may  be  vaived  by  atipnlatioQ  of  the 
parties.  (Bamberger  v.  Terry,  103  U.  S.  40;  Wayne  v. 
Keiinicott,  103  U.  S.  554;  Eev.  Stats,  sec  G49.)  The 
right  to  a  jury  trial  may  be  waived  by  esprass  agreement 
in  open  court,  and  by  implied  oooBant.  (Dunlop  v.  Zunts. 
"Moncurev,  ZuiitB."ll  W^iU.  416;  Kearney  v.  Case,  12 
WalL  27H;  Hichuiond  v.  Smith,  IG  Wall.  429.)  Such  a 
waiver  Eullicie  itty  appears  if  the  record  declar'  s  tbrLt  the 
cituse  was  cillcd lor  trial  by  the  court,  "the  jury  huviug 
boon  waived  in  writing."  (Fleitaa  v.  Cockrera,  101  U.  8, 
301.)  A  party  preseat  by  counsel  who  goes  to  trial  with- 
out objection  or  exi^eptiim,  voluntarily  waives  a  jury  trial, 
but  if  not  present  by  hiiu°Rlf  or  counsel,  it  is  error  for  the 
conrttotrythe  case.  (Kearney  v.  Cuae,  12  WalL  275; 
B  ylia  V.  Travelers  Ina.  Co.,  113  U.  S.  316;  Morgan  v.  Gay, 
19W.11L  81.)  But  such  error  cannot  be  taki^aa'LvaDtBReof 
collaterally.  (Mai well  v.  Stewart,  21  WalL  71;  23  WalL 
77  )  Trial  by  jury  ia  a  fundamental  guaranty  of  the 
rights  and  liberties  of  the  people;  conaeijueutly,  every 
reasonable  presumptiim  ahoald  be  indulged  against  its 
waiver.     (Huii^es  v.  Kaaton,  106  U.  S.  408.) 

Bight,  whoii  not  to  attach. — This  section  does  not 
apply  lo  a  motion  fur  summary  relief  (Banning  v.  Taylor, 
24  ta.  St.  269),  as  that  judgment  may  be  entered  against 
l'ieHQretyooaaapi)ejlbr>nd(HiriRrt  V.  Ballou,  3  Patera, 
15(!),  or  a  judgment  by  defaultfor  fatlnreto  produce  books 
and  papers  (U.  8.  v.  DistiUery,  8  Chio.  L.  N.  57).  or  for 
jud^uiunt  una  fucfcited recoguiznnoa (Peo^la v.  Q,<iu!iy^% 
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K.  V.  S3);norAo«9  it  apply  to  preliminary  inquineB-whioli 
do  nut  iiivcilve  a  triai  of  tlie  merita  {Ex  paite  Martiii,  2 
Puue,  34S),  nor  to  ca^es  where  the  fnuts  arc  cuncedsd  (U. 
B.  V.  Aiittiony,  11  Blatchf.  210),  nor  to  a.  proceeding  to 
aimal  tlia  liui^osei  f  a  pilot  {Low  v.  Commiaaionera,  Charlt 
R.  M.  302),  nor  to  the  impoaitioa  of  a  tiue  for  failure  to 
comply  with  the  iiisi>ectioil  laws  (Green  v.  Savannah, 
Charlt.  R.  M.  363),  nor  where  there  is  defanlt  in  proceed- 
ings under  confiacation  laws,  in  a  Beizure  oa  land  (Miller  v, 
U.  S.  11  Wall.  2e3);  but  in  an  information  in  rem,  the 
claiTnant  is  entitled  to  a  trial  by  jurv.  (U.  S.  v.  Barrels, 
1  Bond.  587;  U.  8.  v.  Distidery,  8  Chic.  L.  N.  57;  U.  S. 
V.  Packages,  Qilp.  233.)  A  tnal  by  referees  vithont  the 
consent  M  the  parties  ia  not  saQetionod  (U.  S.  v.  l!ath- 
bone,  2  Paine,  tin);  so  a  nonsuit  couiiDt  be  ordered  in  any 
case  withuat  the  cunaent  of  the  plaintiff.  (Eimore  v. 
Grymea,  1  Pstera,  469;  U'Wolf  v.  Rabaud,  1  PuteiB,  476.) 
Aatatuta  appointing  comiuisaioners  to  determine  titles, 
and  making 1 1 leir award fiuni,  do.auot  takeaway  the  right 


triid  at  couitnon  law,  to  appoint  com  mission  era  on  que»- 
tions  which  shoiitd  be  submitted  to  a  jury,  (lireeu  v.  Bul- 
dV.  8  W'heit.  1;  Bank  of  Hamilton  v.  Dudley,  2  Patera, 
492;  i;ev.  Stata.  sec.  649.) 

B«-exaiiuiiatloii  of  causes. — Tbe  second  clauss  of 
this  artiule  is  Bubstanttal  and  independent,  and  applies  to 
ca*efl  coming  into  Federal  courts  from  State  courts,  and 
protects  the  verdicts  rendered  therein.  (Juaticos  v.  Mur- 
lay,  9  Wall.  274.)  The  only  nmde  of  review  is  on  motion 
for  a  new  trial  (ParBons  v.  Bedford,  3  Peters,  433;  U. 
S.  V,  "Wi'nsoD,  1  Gall,  20;  Patrie  v.  Murray,  43  Barb. 
393,  29  How.  Pr.  312;  Wetherbee  v.  JohnBon,  14  M.iss. 
412.)  Since  tbia  amendment  Congress  cannot  couter 
aathorltv  to  grant  a  new  trial  by  a  re-exiimination  of  the 
facts  tried  by  a  jury,  except  to  redress  errors  of  law. 
(ParaoDS  v.  Bedford,  3  Peters,  433;  Bank  of  Hamilton  v. 
Dndmy,  2  Peter*,  4412.)    An  net  of  Coiigrpss,  sii  far  aa  it 

thoriKBB  the  removal  of  caus.-H  after  venlicf,  is  in  viola- 

mof  tnis  amcndm.'nt.      (Hrnjaniin  v.  Murray,  28  Hoir. 

.    1113;  Patria   v,   Murray,  43  BJrb.  323;  14  Mass.  J12i 
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'.e  Spencer  v. 

"  ■  C.  C.  577.)  "Sa  rdview  of  iha  rulings  of  the 
court  in  tlio  progresii  of  the  trial  can  be  hail,  under  Rev. 
Slat.  sue.  64!),  uuleas  the  rooord  bhowa  that  a  written 
Atipu'atiiin  wairint;  a  jury  was  filed  with  the  clerk. 
(Kearney  v.  Case,  12  Wail.  275.) 

g  9.      Ball — Fines— PanlHhmentB.^F.xceS' 

sive  bail  siiall  not  be  required,  nor  excessive  fines 
impoied,  nor  cruel  and  iinuaual  pitnisbments  in- 
flicted.    (tJ.  S.  Const.  Amend,  art.  8.) 

Bail. — Tbia  provision  applies  to  national  and  not  to 
State  le^islatiun.  (Barron  T.  Ba;tiinore,  7  Peters.  243; 
Pervear  v.  Cotniuoa wealth,  6  WaU.  480;  Jamaa  v.  G.m- 
monwealth,  la  Serg.  &,  K.  220;  Barker  v.  People,  3  Cowen, 
(iSG. )  The  Supreme  Cunrt  cannot  on  AufterM  corpus  revise 
thii  SHatBDce  of  an  ioferior  court  on  the  ground  that  the 
tine  vaa  excessive.  (E$  parte  Watkina,  7  Patera,  563.) 
T'le  cunstitutional  right  to  bail  is  not  oparati-a  aft-.r  trial 
and  conviction.    (Ex  parte  Schwartz,  2  Tex.  Ct.  App.  7-1.) 

§  10.     Eqaal  protection   of  the  la-n-s.— 

All  persona  born  or  nutiii-alized  in  the  United 
States,  and  Bubjsct  to  tbe  jurisdiction  thereof,  aro 
citizens  of  tlie  United  States  and  of  tbe  state  wliei'o- 
in  tbey  reside.  No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immuni- 
ties of  citizeoa  of  tbe  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  liberty  or  proper- 
ty without  due  process  of  law,  nor  deny  to  any  [wr- 
son  within  its  jurisdiction  the  equal  protection  of 
the  Jaws.      (Const.  U.  S.  Amend.  U,  sec.  1.) 

Constitutional  law,-  protection  of  property 
rigtita — Depriving  a  peraon  of  his  property  without  no- 
tL<3e  and  without  exunination  of  witneaacs  iun  contraven- 
tion of  tlia  provision  of  the  Constitution  guarontoeiog  pro- 
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teotion  to  property  rights.  (3iUlivan.  v.  Oneida  Citv,  61 
"'   242.)     That  uoporaon  flhall  be  depriveJ  of  life,  liber- 

ir  property  icithoutdueproceBa  of  law,  is  a  principle  of 
_  .irJl  justice.  (Browny,  Mjcriaon,  6  Ark.  217.)  Par- 
mittiug  a  plaintilf  ta  file  a  bill  in  channery  lu  an  omend- 
b  to  his  declaration  at  law,  according  to  the  settlul 

ye  of  jiidii:ial  proceodings  ia  tha  State,  ia  not  a  viola- 
o£  the  provisioa  of  tbe  United  Stal.es  CaoBtitaLion, 
tbat  no  State  shiiU  deprive  any  person  of  life,  liberty  or 
pruperty  without  due  process  of  lavr.  (Holmiin  v.  llnuoing 
IS.  H.)  March  14,  1830.)  Ste  Walker  v.  Sauvinot,  92  U. 
fa.  DO,  92,  where  bythe  practiceinthatStato  amendments 

tmiy  be  made  at  any  stags  of  tlieproceediugB,  if  justice  re- 
quires. (Morse  v.  Whitcher,  64  N,  R  591;  Metcalf  v. 
Uilaiore,  69  N,  H.  417;  Walker  r.  Walk-r,  63  N.  H.  321, 
326;  Brooke  v.  Howiaon,  64  N.  H.  382;  Owen  t.  Weston, 
6J  S.  H.  5lt9;  Tasker  v.  Lord,  64  K.  H.  279.) 

Equal  protactltnx  of  the  lawn.— This  clause  applies 
to  all  cases  where  the  equal  protection  of  the  laws  is  de- 
nied to  defendant.  (Virginia  v.  Rives,  100  U.  S.  313.) 
"  Equul  protection  of  the  laws,"  as  here  used,  means  equal 
ri;{hE  to  rearirt  to  courts  for  the  rcdresa  of  wrongs  and  en- 
forcement of  rights,  and  exemption  from  unequal  burdons 
orexaotions  ot  any  kind.  (Railroad  Tax  Cases,  I3Fed. 
Rep.  122;  8  Siiwyer,  238;  18  Fed.  Rep.  335.)    Congress 

Ioannot  provide  fur  ponLthment  of  individnalu  conspu^g 
10  deprive  Others  of  equal  proteotioa  of  the  laws;  this 
cUnsais  aimed  at  State  le^slatinn  only  (U.  S.  v.  Harris, 
106  17.  S.  6-29);  nor  does  it  relate  to  territorial  or  muuicipal 
i 


rangemBQta  for  portions  of  a  State.  (Missouri  v.  Lewis, 
1  U.  a.  22.)  A  Sl.tte  statute  discriminating  between 
Cbiaese  and  other  aliens  is  vuid,  as  denying  them  the 
equal  protection  of  the  laws.  (Bj.lier  v.  Portland,  5  Sawy. 
685;  P.rrotf8  Case,  Q  Sawy.  349.)  So,  a  statute  forbid- 
ding employment  of  Chinese  ia  void.  (Pirrott's  Case,  6 
Sawy.  SlO. )  A  city  ordinance  reqiliriiig  prisoners'  hair  to 
be  ont,  being  a  more  degradbg  punishnieut  as  to  Cliiueae 
than  to  other  aliens,  disorimioates  aa  to  the  former,  and 
is  void.  (Ah  Row  V.  Kunan,  fl  Sawy.  S52.)  A  U'v  pro- 
hihi'ing  aliens  iiicapalile  of  becomiug  citiiins  fniiii  fishing 
in  State  waters  iadiscriuiiuitiiig  and  Vuid,   (Uji'.hCjoni 
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G  Stwy.  461.)  Statutes  diBarimi Bating  ia  the  remedies 
uador  the  law  against  noa-resideata  are  vuid.  (Pearaou  v. 
Purtland,  G9  Me.  S7S.)  Whenever  the  law  upcratea  alike 
upon  all  peraona  aiid  property  simiiarly  situated,  equal 
protection  canii"t  be  said  to  bedeuied.  (Walatnn  v.  Nev- 
uiJ,  12S  U.  S.  57S.)  St.ite  legiaktioD  eiiDply  forbidJicg  a 
defendant  to  challenge  the  validity  <if  service  uponbira, 
anil  which  does  nut  restrain  hinn  from  protecting  (lis  prop- 
erty and  rights,  is  uot  forbidden,  by  this  amendment. 
(Kauffman  v.  Wooten,  138  U.  8.  235.)  A  statate  provid- 
ing for  a  more  severe  punishment  of  ox-cuuvicts  for  the 
same  ott'ensea  tbaa  of  thoae  not  heretofore  convicted  does 
uot  deny  to  any  peraoa  tbe  equal  protection  of  the  lairs. 
-(Rb  BoggB,  45  Pod.  Kep,  475.)  This  constitutional  provia- 
ion  applies  to  corporations.  (S.nta  Clara  County  v. 
Sontharn  Pac  E,  K,  Co.,  118  U.  S.  394.) 

Due  procesB  of  law;  wliat  ul— Due  process  ot  law 
aiii.ply  requires  that  a,  person  shoold  be  brought  into  court 
and  have  an  opportunity  to  prove  any  fiiut  for  his  proteo- 
tiou.  (People  V.  Easei  County,  70  N.  Y,  229;  Ulman  v. 
E^ltimord,  72  Md.  5  .7. 609,)  It  is  such  aa  exertion  of  f'B 
powers  of  govemmeut  as  the  settled  maxinia  oC  the  law 
permit  and  sanction,  and  nnder  such  s.tfeguarda  for  pro- 
ti-j^tiuQ  bf  individual  rights  oa  th.aa  maxims  prescribe, 
and  is  identical  with  "due  conrae  of  law."  (B.;yniaii  v. 
Black.  47  Ttx.  653;  State  v.  Ashley,  I  Ark.  513;  Kk  parte 
AhFook,  49  Cal.  40-2;  Bertholfv.  O'Reilly,  74  N.  Y.  500.) 
It  means  the  roguIa.r  cuuiae  of  adiuinistraCion  of  the  law 
through  conrta  of  jortica  by  timely  and  regular  prooeed- 
ings  to  judgment  and  execution,  according  to  the  existing 
forms  of  the  law.  (Dwight  v.  Williams,  4  McLean,  586; 
Murray  v.  Hobokea  Lind  &  Imp.  Co.,  18  Ho*.  272; 
Reea  v.  Watertown,  19  WaU,  122;  Wilkinson  v.  Le- 
land,  2  Peters  658;  Osbom  v.  Nicholson,  13  WaU.  662; 
Bi^LBF  V.  KeUey,  11  Minn.  48J;  State  v.  Bouht,  23 
Uinn.  413;  Poraons  v.  Rosscll,  11  Mich.  113,  Tay- 
lor V.  Porter,  4  Hill,  146;  Wejtervelt  v.  Gregg,  13  N.  Y. 
202;  Re  Meador,  1  Abb.  IT.  S.  331;  WyneUmer  v.  Pl-o- 
pie,  13  K.  Y,  333;  Hi>kB  v.  H;ndenon,  4  Dcv.  L.  15; 
Norman  v.  Heist,  5  Watta  &  S.  171;  Jnmes  v.  Ra/nolJa, 
2  Tex.  2  1;   Newooiub  v.   SinitU,   1   Wis.  71;  Euwbh.-]. 
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State;  33  Wis.  12D;  Fetter  v.  Wilt,  43  Pa.  iGO;  Craig  v. 
KliuB,  65  Fa.  413.)  It  dues  not  cecesaarily  import  a  trial 
"""  jury,  bnt  ioeludBS  summary  remeJiefl.  Martin  v. 
tt;  12  Wheat.  19;  United  Statea  v.  Ferreira,  13  How. 
40j  Ra  Meador,  1  Abb.  U,  S.^  317;  Murray  v.  Jloboken 
JjiaA  &,  Imp.  Co.,  supra;  see  notes  to  Pearson  v.  YewdalL 
93  U.  S.  2S4;  People  v.  O'Brien,  ill  N.  Y.  1;  Kuntz  v. 
Sumption,  117  JaiL  1;  Cbaavin  v.  Yuliton,  8  Mont.  431; 
Jensen  v.  Union  Pac.  R.  Co.  (Utah),  4  L.  R,  A.  724;  Ro 
Gannon  {R.  I.),  5  L.  R.  A.  359.)  A  State  statute  forbid- 
ding the  granting  of  more  than  two  neir  trials  in  the  sama 
oanae  on  tlie  fact),  but  altotriog  more  fur  errors  of  law,  is 
not  in  violation  of  the  prori^ou.  (Louisville  eto.  K.  Co. 
T.  Woodson,  134  U.  S.  614.)  So  a  statute  providing  for 
the  arrest  of  a  defendant  upon  failure  to  comply  ttith  a. 
dixree  a  raiust  him  does  not  violate  this  proviaion.  (^x 
parte  Murray,  35  Fed.  Rep.  496.) 

Notice  essentisl. — A  proceeding  where  one's  property 
is  BULumarily  diajioselof  is,  as  to  parties  not  having  nolica, 
nut  due  process  of  law.  (Re  Ludivigson,  3  Woods,  13; 
Lavinv.  Emigrant  lud.  Sar.  Banli,  18  B'atchf.  1.)  No- 
ticss  provided  by  statute  may  be  snflicient  to  conaCitnte 
'  irocesa  of  lav,  although  not  addressed  to  tbe  peraoos 
e  property  is  affected  by  name,   and  allJiougd  the 

riltcally  deserilied.  (X.ent  v.  Tillsun, 
Applieation  of  New  York,  99  N.  V. 
B8.1;  Ottawa  V.  Macy,  20  111.  4ia)  Notice  Is  inaulficiant  if 
it  fails  deHmtely  to  express  iLe  kind  of  improrementto  be 
made.     (Hawthorne  v.  Eaat  Portland,  13  Or.  271.) 

Opportunitr  to  be  heard  must  be  given.  ^Oppor- 
tunity to  be  he;irdi  whenaouorded  by  statute,  i^  sujliuient 
to  constitute  duo  proceaa  of  law.  ( Lent  v.  Tillaou,  T2  CaL 
d04.}  Due  process  of  law  means  in  due  course  of  proce.d- 
iDgs,  iiiclu(liui{  notice  and  an  opportunity  to  be  heard. 
■(I'Bercov.  Kitimdler,  19  W.  Va.  564;  Bums  v.  Mnitoo- 
,  mah  R,  Co.,  3  Sawy.  S43;  St  Louis  v.  Bicheson,  7G  Uo. 
,  47>).)  Where  individual  rights  are  concerned  a  party  is 
,  entitled  to  be  heard,  and  it  la  not  enough  that  aoia6  Dotioe 
or  information  may  be  given;  the  )iw  must  itself  provido 
for  notice.     (ICuutz  v.  Samptou,  117  lud.  1.) 


s°sr^ 
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CONST  ITUnOSiL  PROVISIONS.  gj   II- 

§  1 1.  Judgesi  terms  of  oHlce,  compen- 
sation.— The  judges,  both  of  tLa  supreme  and  in- 
ft-rior  coiirti,  shall  hold  their  oftii'es  during  good 
liohavior,  aiul  shall,  at  stated  tirne,  receive  for 
their  servicea  a  couipensatioo,  which  shrill  not  bi 
dimitiislied  during  their  contiauance  in  OiHce.  (U. 
8.  Const,  art.  3,  sec.  1,  cl.  2.) 

Tenure  of  offlce.;— Congreaa  nannot  limit  the  tennre 
of  juilicial  otfic^B,  iir  dimiuish  the  compensation,  or  oiler 
tliB  Bt-itaJ  time  for  payment.  (Martin  v.  Hunter,  1 
Wheat.  304.)  Juilgea  of  courts  established  by  Coiitrret<a 
irvnst  be  appointed  to  hold  office  diiring  good  be'iavinr. 
(Ilaybiim'a  Ca^e,  2  Dall.  410,  note;  U,  S.  v.  Fcrrairi,  13 
]Iuw  43;  U.  8.  T.  Todd,  13  How.  59.)  Tlie  fees  alliiwed 
to  jnitii'es  of  the  peace  in  the  District  of  Culumbia  ca^ai>t 
lie  diminialipd  dnrinff  their  continnance  in  offi.'B.  (IT.  8, 
V.  More,  3  Craneh,  160,  note.)  Territorial  coiirtB  being 
I  eecteJin  t')e  exerciaa  of  the  gener.-J  sovereignty  of  tlie 
United  t'ta'cs  over  territoT  it  mayown,  their  ju.'gea  may 
be  appniutt'd  fir  brief  tertuB.  (Amer.  Iiia.  Cn.  v.  Cau  ur, 
1  Pcteia,  5J6.)  This  case  prohibiti  the  iin|>ositiun  of  a 
t  X  on  the  salary  of  a  judge.  (Com rao'i wealth  y.  MB^^, 
B  Watta  ft  S.  415  )  Jndgea  cannot  berenuired  tnperior  a 
any  but  judicial  functions.  (Haybum's  Ciao,  2  Dali  410, 
r-tfl;  U.  S.  V.  Todd,  13  How.  52,  note;  U.  S.  v.  Feireira. 
ISUuw.  40.) 

g  13.  Supreme  la'n'  of  tbe  lancl. — This 
Coiifititution,  and  the  laws  of  tl.o  United  States 
which  shall  be  made  in  pursuance  thereof;  and  all 
treaties  made,  or  which  shall  be  made,  under  the 
authority  of  tlie  United  States,  iihall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every  State  shall 
ba  bound  thereby,  anything  in  the  Constitutiin  o 
laws  of  any  State  to  the  contrary  uotwithatandiug. 
(U.  S.  Const,  art.  6,  cl.  2.) 

Fiu.  Puoc-5. 
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Oonotttiition  and  acta  of  Oongreaa. — The  o1>ject  of 
thij  L'oiLutitutinn  waatu  eotaliliah  a  guvernment  which  to 
the  extmiit  of  its  puwera  ahould  I  a  Buprpnie  within  ita 
sphere  of  aotion  (t>ohbm»  v.  Comtnr^.  of  Erie  Co.,  18 
Petera,  435;  Ableman  v.  Booth,  21  Mo*.  520;  3  Wis.  I; 
Cohana  v.  Vi^Kimr^  6  Wheat.  261i  U,  S.  v.  RhodBs,  1 
Alib.  U.  S.  44;  McOnlioohv.  Maiyland,  4  Wheat  318.) 
The  Conatitntioiiof  the  United  States  is  the  paramoant 
lair  of  the  Ltud,  and  the  ordinance  of  1 737  ia  a  port  thereof. 
(Prigg  V.  Cominouweilth,  16  Peters,  626;  Kow  Jersey  v, 
Wilton,  7  Cranch,  164j  Terrstt  y.  Tavlor,  9  Crunch,  43; 
Von  Hoffinin  v.  Quiiicy,  4  Wall  535;  Taylor  v.  Tain- 
tor,  16  WalL  3GG;  Matter  of  Romaine,  23  CaL  S85; 
Pollard  T.  Kibbe,  14  Peters,  417.)  The  Conatitntion, 
treaties,  and  laws  made  b^  tho  Oenemi  Govemment 
on  the  rigiits,  daties  and  aubjects  8;>eciBlty  enumerated 
and  C'lntiiiod  to  their  jnriedictioa  areendusiFeandsupretiiD 
u  well  by  express  proviaions  as  by  neueseary  impliaition, 
(Dodge  T.  Woolaey,  18  How.  331;  Farmera  &  M.  Bank 
T.  Deering,  91  U.  8.  29;  Farringtcmv.  TemicHBee,  95  U.  S. 
695;  Peusacoia  T.  Co.  v.  West  V.  Tel.  Co.,  fld  U.  S.  1; 
Sims'  Caae,  7  Cush,  729;  U.  8.  v.  Rhodes,  1  Abb.  U.  8. 
44.)  The  Constitution  ia  by  thisclauae  madea  part  oftha 
oraan'o  law  of  each  State.  (Taylor  t.  Taintor,  18  Wall. 
8:i6;Matt.  of  Boiuaine,  23  CaL  585,)  The  Goreminentof 
tlie  United  States  and  tliat  oE  the  States  are  to  be  oonaid- 
ered  as  partsof  the  same  Byatem.  (Steams  v.  U.  S.,  K 
Paine,3:J0;  Gilmerv.  Lime  Point,  18  Cal.  229.)  Tbelawsof 
t'.ia  United  States  are  Bnpreine  only  when  made  m  pursa> 
anca  of  the  Cunatitution.  (Marbury  v.  Madiiun,  1  Cranch, 
137;McOa11ochv.  State,  4 Wheat.  316.)  Andanactof  Con- 
grei's  repJiinant  to  the ConBtitutbn  ia  void,  (Marbaryv. 
Madison,  1  Cranch,  137;  Ablemanv.  Booth,  21  How.  5Jft  3 
Wis,  1.)  Fro'Q  the  aupremany  of  thecunatitutiunaudlawB 
of  tho  United  Stiteiitnecea  arily  reBolta  that  the  interp -o- 
tatioQ  of  the  laws  by  the  highest  tribunal  created  by  the 
lawiteelf,  must  be  equally  aapreme  over  the  ouoatitut'ona 
and  lawB  of  the  several  Statia.  (Warner  t.  The  Uncle 
Sam,  0  Onl.  e!l7.)  The  law  of  a  State,  though  enacted  in 
the  exercise  of  powers  not  controverted,  if  they  interfere 
with  the  Liwa  of  Congress  must  yield  to  them.  (Gibbens 
V.  OgJon,  9  Wheat.  1;  17  Johns.  438;  4  Juhus.   Ch.  ISO} 


■Brown  T.  St  ite.  12  Wheat.  419;  Sinnnt  v.  Davennort, 
How.  227;  Bauk  of  Gimmerco  v.  Nbw  York,  2  Biaok,  81 
23  N.  Y.  19-i;  ;;2  Barb.  SCO. 


Woroe-ter  Y.  State,  C  Peters,  515;  Taylor  v.  Morton,  2 
Cart.  454.)  It  haa  the  binding  force  o!  law  (Tha  Briiiah 
Priaonem,  IWood.  &  M.  72;  U.  S.  v.  New  Bedford  Bridge, 
1  Wood,  k  M.  449);  and  binda  tbft  courts  as  rau..h  as  an 
act  of  Congress.  (United  States  v.  The  Pegcy,  1  Cranoh, 
103.)  It  binds  tha  nation  in  the  aggregate  and  all  it<  sub- 
ordinate antboiitiBB  and  jndgea  oC  every  State.  (Ware  v. 
Hylton,  2  DaU.  199;  Marbury  v.  Madison,  1  Cranch,  176; 
Worce-terv.  Georiria,  6  Peters, 575;  Calderv.  Bail,  3DalL 
386;  Owings  v.  Norwo^-d,  5  Cranch,  34S;  Satterlee  y. 
MatthewEon,  2  Peter»,413;  EiparteGarUinJ,4  Wall.  399; 
Curamings  v.  Mieaouri,  4  Wall.  3'29;  People  v.  Gerke,  4 
Amer.  L.  R.  GOi;  6  Op.  Att.-Gen.  291;  Fellowsv.  Dennis- 
ton,  23  N.  Y.  420.)  VVh.  a  dnly  ratifie'i  it  ia  the  law  of 
the  land.  (Fellows  v.  Elankannth,  19  How.  360;  Pollard 
V.  Kilibe,  14  Peters,  414;  Doe  v.  Brandeo,  IG  How.  635; 
WilBonv.  Wall,  3t  Ala.  2S8;  Rhode  Island  v.  Massachu- 
tetts,  12  Petiifs,  657.)  It  is  supreme  only  when  made  ia 
pursuance  of  that  authority  which  hMbecuconfeiTed  upon 
ihe  treaty- making  department,  and  in  relation  to  subjects 
over  which  it  has  jurisdotion.  (People  v.  Kaglco,  1  Cal. 
23;  Taylor  v.  Morton,  2  Curt.  454;  Jones  v.  Walker,  2 
Paine,  GS8;  Wilson  v.  Wall,  34  Ala,  233.)  It  is  to  bo  re- 
garded as  equivalent  to  an  act  of  Congress  whenever  it 
operates  of  itself,  without  the  aid  of  any  legislative  pro- 
vu-ion;  an  I  where  a  treaty  and  an  act  of  Cougrcsa  are  in 
conflict,  the  latest  in  date  muat  control,  (Foster  v.  Neil- 
son,  2  Peters,  314;  U.  S.  T.  Arrerfondo,  6  Peters,  6^1 ;  U. 
S.  V.  Percheman,  7  Patera,  51;  Gordon  T.  Korr,  I  Wash. 
C.  C.  322.)  Whether  an  act  of  Congress  shall  prevail  over 
a  treaty  ia  a  qiiestioa  solely  of  mnnicipal  law,  as  distiu- 
|!tiisiied  from  public  law.  (Taylor  v.  Morton,  2  Cart. 
454.)  Federal  and  State  Judges  are  bouul  to  determine 
any  constitution  or  laa-a  of  any  State  contrary  to  any 
treaty  nuUftud  voil.  (Ware  v.  Hvlton,  3  Dall.  1 1^9;  So- 
ciety v.  New  n^vcn,   8  WLeat.  4J4.J     If  t;;e    Suprema 
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Court  has  the  power  to  declare  a  treaty  void,  it  will  exer- 
cise it  only  in  a  clear  case.  (Ware  v.  Uvlton,  3  Pall.  193.) 
The  validity  of  a  treaty  is  necessary  and  voluntary.  The 
necessary  validity  is  of  a  judicial  nature,  and  the  volun- 
t:»  ry  of  a  political  nature.  (Jones  v.  Walker,  2  Paine,  688. ) 
The  word  "treaty"  is  applied  to  Indians  as  well  as  to 
other  nations.  (See  Supplement,  post,  319;  Worcester  v. 
Georgia,  6  Peters,  518;  Turner  v.  Missionary  Union,  6  Mc« 
Lean,  3U;  Fellows  v.  Denniston,  23  1^.  Y.  420.) 


§  13  (530.)  J-Bdlcialdlstrlcts.— TheUmted 

States  sLall  be  divided.  iDto  judicial  districts  as 
follows:    (Kev.  Stats,  sec.  630.) 

§  14  (531).     Slates  constituting  one  dls- 

«rlot.^Tlio  States  of  Culifoniia,'  Colorado,'  Con- 
necticut, Delaware,  Lidiina,  Iowa,'  Kanaia,'  Ken- 
tucky,' Louisiana,'  Mftini>,  Maryland,  Mus^aciii 
eetta,  Minnesota,  Nebraska,  Nevada,  New  Hamp- 
e,  New  Jumey,  Oregon,  I'.Lode  Island,  Vermciid,, 
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■mi: 

^nnd  "West  Virgini:i,  each  constitute  one  judicial 
^Bistrict.    (Rev.  Stats,  aec.  131;  19  U.  S.  Stats.  61.) 

^     1  OiUfomln  rosolied  Into  Wo  aiatrlcU.    12*  U.  3.  Slats.  308.1 

»  Oolorwlo,    (21  U.  B.EtaM.73.t 

3  iDWatufllvellctatwddlitiicU.    (23U.  S.  Stati.  1)3.) 

4  Kanaaa,  cartnla  paction  ol  lodlui  Tanitory  anni^ieil.     (23  U.  B. 

5  Kcatar^kf  lUlldn  dlTl J^,   (KU.S.Stata.  380.) 

§  1(5.  nie-n-lf  admitted  States.— The  fol- 
lowing newly  admitted  States  shall  constitute  each 
one  judicial  district,  the  name  thereof  to  be  the 
Bame  as  the  name  of  the  State:  Idaho,'  Monfana,' 
North  Dakota,'  South  Dakota,'  Washington,'  and 
Wyoming.' 


1    !S  C.  H.  Btati.  6a. 
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When  C"iigreB9  enacts  that  a  jadicial  dUtrict  ebaU  oon- 
ust  of  a  SUtB,  the  buunilar:i!s  of  the  diGtii.!t  -wi'.l  Bftef 
wardvry  asthoaBof  the  Slate  vary.  (Re  Dovoe  Manat. 
Co.,  108  U.S.  40.) 

gl6.     niTislon  of  Htates  into   districts. 

— States  constituting  more  than  one  United  States 
judicial  district  are  as  foUows;  Alabama,'  Arkan- 
Baa,'  California,'  Florida,*  Gporgia,'lllinois,'Io-wa,' 
Louisiana,"  Slichigan,'  Mississippi,"  Missouri," 
Kew  Yoik,"  North  Carolina,"  Ohio,'*  rennsylva^ 
ni  I,"  Soutlt  Carolina,"  Tennessee,"  Texas,'*  Vir- 
ginia," Wiscoiisin." 

1   Three  rlEatrfcti,  thfl  Kmtbom.  the  mlddla,  and  the  nartbem-  Oar. 


ri  Alabama. — The  state  of  Alabama  is  divided  in- 
tt  taree  diatrtita,  which  sh^ll  be  called  tlio  south- 
ein,  middle  and  northern,  district  of  Alabama. 

80DTHERK  DISTRICT. — The  BOdthem  distiict  in- 
cludea  the  coiintioa  of  Mobile,  Washington,  Bald- 
win, Clai'ke,  JUarongo,  Wilcos,  Monroe  and  Cine- 
ciih. 

IIiDDLB  DISTRICT. — The  middle  district  includes 
the  counties  of  Montgitnieiy,  Aulanga,  Cooaa, 
Chambcra,  Eandnlijh,  Macon,  Enssell,  EKrbour, 
I'ike,  Henry,  iJale,  Coffee,  Covin;:Um,  Lowndes, 
Dallas,  Puny,  Butler,  and  TaJIaiwosa.  (Eev. 
Stots.  sec.  532.) 

Northern  disteict. — The  northern  district  in- 
clndta  the  remaining  counties  of  the  State,  and 
also  the  counties  of  Sumter,  Greene,  I'ickena, 
and  Ilale,  det;iched  from  the  southern  dis- 
trict, and  Tusctdooju,  Eijb,  Shelby  and  Tallade^, 
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detached  from  tlie  middle  distiiot,  and  attached  to 
the  northeni  dititi'ict.      (23  IT.  8.  SUits.  18.) 

SouTUKRS  DIVISION. — Thesoutherft  division  sLall 
incliiiie  tlie  counties  of  Sututer,  Greene,  Hale, 
Peclicni,  Til' Ciiloosa,  I^mar,  Fayette,  Walker, 
Jefferson,  Elouiit,  Bibh,  Shelby,  Saint  Clair,  Eto- 
Tvah,  Calhomi,  Cleburne,  Clay,  Talladega,  Ciierokee, 
andDeKalb.       (23  TJ.  S.  Stats.  18.) 

NOHTIIERH  DIVISIOS. — TLb  remaining  counties  in 
said  nortiiern  di&trict  shall  conatitiite  the  northern 
division  thereuf.      (23  U.  S-  St«ta.  18.) 

Ahkassas. — The  State  of  Arlcaiisiia  ia  divided 
into  two  diatricta,  whiuh  shall  be  called,  the  eastern 
and  western  dibti'icta  of  ArkonPaa.  The  ■western 
district  includes  the  counties  of  Benton,  Washing- 
ton, Crawford,  SebaatiHO,  Sc"tt,  pnik,  Sevier,' 
Little  River,'  Howard,' SlonlguuiPry,  Yell,  Logan, 
Franklin,  Johnson,  Madisun,  Newton,  Carroll, 
Boone,  and  Marion,  and  the  country  lying  west  of 
Missouri  and  Arkansas  known  i IS  the  Indian  Terri- 
tory. The  eastern  district  includes  the  residue  of 
Baid  State.  (19  U.  S.  Stats.  230;  Rev.  Stats,  sec. 
633.) 

1  ThB  c™intl«  of  SeTlur,  LIttIs  RtTet.  »b,1  Bnmril  were  wKhdmro 
tnm  UiB  «a,u^a,  uid  added  U  Iba  eaiton  dlitrlcC.    (31  U.  S.  StsU.  33.) 

Division  OFEASTBENDisTBiCT..  The  eastern  district 
shall  lie,  and  is  hereby  dividtd  into  two  divisions, 
to  be  known  as  the  eastern  and  westei-n  divisions 
of  the  east«;m  district  of  Arkansas.  The  eastern 
division  shall  oonsLit  of  the  following  counties,  to 
wit:  Mississippi,  Crittenden,  Loe,  Phillips,  Cloy, 
Craighead,  P'jinaett,  Greene,  Ciosi,  Saint  Francis, 
_  an'l  Hloni-oe,  and  tLe  western  division  of  the  re- 
Lmainiiig  counties  in  suiJ  district;  but  no  additional 


marshal  sliall  ba  ajipoInteJ  in  sctii]  district.     (24 
U.  a.  Statd.  40G.) 

Caliporxia — Southern  niSTRicr  created. — AJl 
that  portion  of  the  Stute  of  California  now  com- 
pi'iseil  in  the  coontiea  of  San  Diego,  San  Bi'mai'ili- 
no,  Los  Angeles,  Ventui-a,  S.mta  Barbara,  &tn 
Luis  Obispo,  Fi'esQo,  Tulare,  and  Kern  ia  hereby 
ditached  from  tbe  XJnited  States  judicial  district 
of  CaLfomia,  and  made  a  8e]iarate  judicial  district, 
called  the  Boiithcm  district  of  Culiforuia. 

KoHTHEP.N  DISTRICT. — The  district  of  Cftlifomia 
ehall  hereafter  be  called  the  northern  district  of 
Calirornia,  and  sliall  consist  of  all  tlia  counties  in 
said  fitate  not  named  in  this  act.  (2i  IT.  S.  Stats, 
3(j9.) 

The  act  of  1SS6,  sea.  II,  creating  tlie  snnlhem  district 
of  California  (Suta.  JSS6,  p.  310).  continucB  tho  district 
of  California  in  esiatcncfl  for  tLe  trial  and  puniihmeut  ot 
a'l  oU'cuaeB  comm  tted  prior  ta  the  paseago  of  tlie  act. 
(Umted  Statoa  v.  BeneoD,  31  Fed.  Rep.  S9C.) 

CoLoaiDO. — That  when  the  State  of  Colorwlo 
shall  be  admitted  into  the  Union  by  the  Enabling 
Act  approved  March  3,  1S76,  the  laws  of  the  Uni- 
ted Stat«s  not  locally  inapplicable  shall  have  the 
Bitnie  force  and  effect  within  the  said  State  aa  else- 
where in  the  United  States;  and  Baid  State  shall 
constitute  one  judicial  district,  to  be  called  the  dis- 
trict of  Colorado.  {ID  U.  S.  Stats.  Gl.)  The  cir^ 
cuit  and  district  courts  for  the  district  of  Colorado, 
and  the  judges  thereof  res[)ectively,  shall  possess 
the  same  powers  and  jurisdiction  ond  perform  the 
same  dutie'i  possessed  and  required  to  be  performed 
by  the  other  cirtui*;  and  district  courts  and  judges 
cf  the  United  StatPs,  and  shall  be  governed  by  the 
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■  eame  lavs  and  regulations.  (10  U.  S.  Stats,  61.) 
I  Tesas, — Courti  of  tlie  said,  northern  district 
f    shall  have  the  same  jurisilictloa  as  ia  conferred  by 

law  upon  the  courta  of   the  eastern  and  weatern 
districts  of  said  State.     (21  U.  S.  Stats.  10.) 

Florid.y. — The  State  of  FloriiU  is  divided  into 
two  districts,  which  shall  le  called  the  noi'thern 
and  southern  districts  of  Florida.  The  southern 
judicial  distiict  of  the  Stato  of  Florida  sha'l  em- 
brace the  counties  of  Hemanilo,  Hillsborough,  Polk, 
»  Manatee,  and  Monroe,  in  said  State;  and  all  the 
territories  witiiia  the  remainini;  counties  shall 
constitute  the  northern  judicial  district.  (20  U.  B. 
Stats.  280;  Eev.  StiU.  sec  534.) 

SouTUERS  DISTRICT. — From  and  after  the  pss- 
sage  of  this  act,  the  southern  judicial  district  of  the 
State  of  Florida  shall  embrace  the  counties  o{  Her- 
nando, Hillsborough,  Polk,  Manatee,  and  Moni-oe, 
in  said  State;  and  all  the  territory  -within  the  re- 
maining counties  shall  constitute  the  northern  ju- 
dicial district.     (20  "U.  S.  Slats.  280  ) 

»Geokqia,  korthern  DiSiRicT. — The  State  _  of 
Georgia  ia  divided  into  two  districts,  which  shall 
Le  culled  the  northt-m  and  southern  districts  of 
Georgia.  The  noi;them  district  indiiiies  tlie  coun- 
ties of  Troup,  Meriwether,  Morgan,  Greene,  Talia- 
ferro, "Wilkes,  and  Ijiicoln,  as  they  existed  August 
11,  1848,  with  all  the  counties  north  of  them. 
(Kev.  Stals.  sec  b35.) 

■  "Western  division,  kobthern  district, — A  new 
H^viaion  of  the  northern  judicial  diiitiict  of  the 
B^tate  of  Georgia,  to  ba  known  as  the  western  divi- 
^Mion  of  the  nor'hern  judicial  district  cf  Geoi'gia,  l>e, 
B|Bid  the  Game  is  Lereby,  established,  lu  be  couiposed 
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f  of  tlie  following  cDuntiea,  to  wit:  Muscogee,  EeartI, 
[  Troup,  Sleriwether,  Harris, Tallrnt,  Taylor,  Marioo, 
[  Chattahoochee,   Stewart,   Schley,  "Webster,   Quit- 
r  man,  Clay,  RamloJph,  Early,  Miller,  and  Terrell, 
f  and  all  of  Eaid  counties  which  may  not  now  belong 
[  for  judicial  purpoaes  to  tlie  north,  m  district  cf  the 
State  oE  Gtiorg'a,  bo,  and  the  name  are  Lerebv, 
transferred  to  the  said  northern  distiict.     (-6  U. 
a.  Sbita.  1110.) 
.Eabtep.n  nvisios, — The  eaat^m   division  ehnll 
'  eonsiat  of  the  remaining  coantiea  in.  s^id  district, 
alditional  clerk  or  marshal  shall  be  appointed 
aiil  district     {-21  U.  S.  Stats.  63.) 
ouTHSEN  Di^raiCT. — The  floiithem  district  in- 
cludes the  counties  of  Harria,  Talbot,  Uxson,  i\on- 
ron,  Jones,  Putnam,  Hancock,  W'aiTen,  Columbia 
Tikn,  Butts,  and  Jasper,'  aa  they  existed  August 
11,  18i8,  with  all  tlio  counties  south  of  them. 


Northeasters  division  of  souTnEHN  DisTr.icT. 
I  —The  northeastern  divibion  of  the  southern  jnli- 
cial  district  of  Georgia  slmll  be  compnaed  of  the 
y  counties  of  "Warren,  Glascock,  McDuffie,   Colum- 
.   Bichraond,    Biirko,    JeSerson,    Johnson,  and 
1  Washington  of  the  southern  district,  and  of  the 
f  OOUntiea  of  Lincoln,  Wilkes,  and  Taliaferro  of  tlie 
l^ortliem  district,  detached  from  the  northern  and 
made  part  of  the  northeastern  division  of  the  south- 
ern d;strict.     (25  U.  8.  Stats.  671.) 

"Westers    division,  southern  district,  —  The 

a  division  of  the  southern  district  sh  dl  con- 

iiSat  of  the  counties  of  Bibb,  Monroe,  Jonra,  Twiggs, 

KHoust^jn,  CixiwforJ.  Daldwin, "Wilkenson,  Laure&a, 
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Pulaski,  Dooly,  Macon,  "Cpson,  Pike,  Butts,  Jas- 
per, Putnam,  Hancock,  l)od»e,  Wilcox,  Telfair, 
'  iSumter,  Lee,  Calhoun,  Douj^herty,  Baker,  and 
WitcLell,  (21  U.  8.  Swita.  63,  as  modified  by  26 
V.  S.  Stata.  1110.) 

Illkois.— Northern  and  socthebs  district. 
The  Slate  of  Iltinoia  is  diviJed  into  two  districts, 
whicli  abiill  ba  culled  the  northern  and  Boutbem 
diatrictaof  Dlinoia.  Tlie  nortliem  diftiict  includes 
the  counties  of  Henderaon,  "Warren,  Knox,  Peori:i, 
Woodford,  Livingston,  and  Ii-oquoiu,  as  tliey  ex- 
JBted  February  13,  1855,  \ii:h  all  the  countipa 
north  of  them.  The  southera  district  includes 
the  rpsidue  of  said  State.    (Rev,  Stata.  sec.  63S.) 

KoRTHERs  DISTRICTS. — The  counties  of  McDon- 
ough,  Fulton,  and  Tazewell  be  detached  fi'om  the 
Bouthem  district  of  Illinois,  and  be  included  in  the 
northern  district  of  Illinoia.    {24  IT.  8.  Slats.  442.) 

Divisions  of  korthf.rn  DiaTRn;TB.— The  nortli- 
em diatricb  of  Illinois  shall  be  divided  into  two 
diviaiuna,  to  be  known  as  the  northfrn  and  south- 
ern divisions.  The  counties  of  Peoria,  S'ark, 
Henry,  Bock  Island,  Mercer,  Henilerson,  Warren, 
Kdox,  McDonough,  Fulton,  Putnam,  Marshall, 
Woodford,  Taze*ell,  Livingston,  ani  Iroquois 
shall  constitute  thasonthem  division  of  said  north- 
em  district  of  Illinaia,  tlie  couria  for  which  shall 
be  hell  at  t'le  city  of  Peoria,  (ii  U.  S.  Stats.  Hi.) 

Iowa — Nobthekn  and  scuthi;rs  districts.^ — 
The  State  of  Iowa  be,  and  the  same  is  hereby,  di- 
vided into  two  judicial  districts,  in  manner  follow- 
ing, to  wit;  The  counties  of  Black  Hawk,  Hamil- 
■  fon,  Wabster,  Calhoun,  Pac,  Idti,  Monoiia,  and  all 
■the  countiea  DO.th  of  tho^e  named  shall  constitute 


a  new  oistrict,  to  be  known  aa  fie  nortliem  district 
of  Iowa.'  The  remaining  counties  of  tte  State 
sliall  constitute  the  Boutliem  distiict  of  lowaj  and 
the  pi-esent  districb  court  of  IoM*a,  from  and  after 
tlie  paarage  of  this  act,  shall  be  known  as  the  dis- 
trict court  for  the  southern  district  of  Iowa.  (22 
U.  S.  StHta.  172;  Eev.  Stata.  sec.  537.) 

1   Theoountleaot  CUnCon.  Jonea.  Lliin.Bentii)D,  Gniii<1;Eii>l  HardlD 

Rev.  ai4«,l  lo  tvna  wllh  certiilo  cuuliUDa  tnkin  fruin  t.je  joutLein 
dliuiil.  a.  Dew  dJvlalm  of  th«  uorUiem  dlitriot.    IBm  3ij  U.  >S.  SUM.  K!.l 

Cbdab  Rapids  di vision .^Tlie  counties  of  Cedar, 
Johnston,  Iowa,  and  Taina  be,  and  hifreby  are, 
transferred  to  the  northern  diNtrict  and  made  a 
part  the<  eof;  and  that  said  CQuuties  and  the  conn- 
tiea  of  Grundy,  Hardin,  Benton,  Linn,  Jones  and 
Clinton  shall  conatituta  a  new  division  in  aaid 
northern  district,  the  terms  of  court  for  which  shall 
be  held  at  the  city  of  Cetlar  RapIJa.  All  the  pro- 
visions of  said  act  approved  July  twentieth,  eight- 
een hundred  and  eighty-two,  shall  be  appHcable  to 
the  division  created  by  this  act.  (26  U.  S, 
Stats,  767. 

Division  OP  northerit  district. — For  the  pur- 
pose of  holding  terras  of  courtthe  northern  distiict 
shall  be  divided  into  three  divisions,  to  be  known 
as  the  e-Lstern,  central,  and  w^tern  divisions.  The 
counties  of  Jackson,  Bl&ck  Hawk,  Buchnnan,  Del- 
aware, Dubuq')^  Clayton,  Fayette,  Bremer,  Floyd, 
Chickasaw,  Mitchell,  Howatd,  Winneshiek,  and 
Alamakce  shall  constitute  the  eastern  division,  the 
coni-ts  fur  which  shall  be  htld  at  the  city  of  Du- 
buque.' The  countiea  of  Hn  rail  ton,  Webster,  Cal- 
houn, Pocahontas,  Palo  Alto,  Emuiett,  Kcasuth, 
Humboldt,  Wright,  Hancock,  Winnebago,  Worth, 
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CerTO  Gordo,  Franklin,  and  Butler  shall  constitute 
mtral  division,  tbe  courts  for  which  shall  be 
L  U  at  Port  Dod^.  The  counties  of  Monona, 
Woodbury,  Plymouth,  Sioux,  Lyon,  Osceola, 
O'Brien,  Cherokee,  Ida,  Sac,  Bueaa  Vista,  Clitr, 
anil  Dickinson  shall  coostittite  the  western  division, 

I   the  courts  for  which  shall  be  held  at  Sioux  City. 

I    {22  U.  S.  Stats.  173.) 

Division  op  aouTHERN  district. — For  the  pnr- 
B  of  holding  terms  of  court  the  southern  district 
,    of  Iowa  shall  be  divided  into  three  divisions,  to  be 
Q  as  the  eastern,  central,  and  western  divis- 
ions.    The  counties  of  Scott,  Muscatine,  "Washing- 
ton, Louisa,  Keokuk,  Appanoose,  Davis,   Wapello, 
Jeiferaon,  Van  Buren,  Henry,  Dea  Moines,  and  Lee 
I  shjJl  constitute  the  eastern  division,  for  wh'ch  the 
I  oourta  shall   be  held  at  the  city  of  Keokuk.     The 
counties  of  Poweshiek,  Mahaska,  Jasper,  Mar.shalt, 
Story,    Boone,    Greene,    Guthrie,   Adair,    Dallas, 
Polk,  Madison,  Warren,  Marion,  Clark,  Lucas,  De- 
catur, Monroe  and  Wajrne  shall  constitute  the  cen- 
tral division,  for  which  tbe  courts  shill  be  held  at 
'    the  city  of  Des  Moines.'     The  countiea  of  Carrol!, 
I  Crawford,  Harrison,  Shelby,  Audubon,    Cass,  Pot- 
I  tawattamie.    Mills,    Montgomery,  Adams,    TJnion, 
Einggold,  Taylor,  Page,  and  Fremont,  shall  consti- 
tute the  western  division,  in  which  the  courts  shall 
be  held  at  the  city  of  Council  Bluffs;  provided,  that 
the  additional  courts  at  the  pltces  in  tlie  sevei-.i! 
divisions  njmed  in  this  act  sliall  be  held  in  build- 


j3  provide!  for  that  purpose  without  espense  fr 
tliH  United  States,     (2tJ  U.  S.  Stats.  172,) 

Kaksas,  division  op  district. — The  judicial  dia- 
tricd  of  Kiinsaa  in  hereby  divided  into  two  divia- 
iona,  which  ahfiU  be  koowii,  respectively,  as  the 
first  division  and  the  second  division  of  the  dia- 
ti  ict  of  Kansas.  The  second  diviaion  shall  include 
the  counties  of  Cowley,  Biitlei",  Harvey,  McPher- 
son,  Rice,  Ellsworth,  Barton,  Rush,  Nesa,  Lane, 
Scott,  Wichita,  Greeley,  Hamilton,  Kearney,  Fin- 
ny, Gaj-tield,  Hodgeman,  Pawnee,  Stafford,  Eeno, 
Kingiuao,  Pratt,  Kiowa,  Edwards,  Ford,  Gray, 
Haskell,  Grant,  Stanton,  Morton,  Sedgwick, 
Stevens,  Seward,  Meade,  Clark,  Comanche,  Har- 
per, Barher,  and  Sumner.  The  remaining  coun- 
ties embraced  in  the  district  of  Kansas  shall  consti- 
tute the  fir-it  division  thereof.  (26  IT.  S.  Stata. 
123.)  AH  that  part  of  the  Indian  Territory  lying 
noith  of  the  Canadian  river  and  east  of  Texas  and 
the  one-hunilredth  meridian,  nob  set  aiwrt  and  oc- 
cupied by  the  Cherokee,  Ci-eek  and  Seminole  la- 
diaiL  tribes,  ehall,  from  and  after  the  passage  of 
this  act,  be  annexed  to  and  conatitut«  a  part  of  the 
United  States  judicial  district  of  Kansas;  and  the 
United  States  district  courts  at  Wichita  and  Fort 
Scott,  in  the  district  of  Kansas,  shall  have  exclu- 
sive original  jurisdiction  of  all  offenses  com- 
mitted within  the  limits  of  the  territory  hereby 
annexed  to  said  district  of  Kansas  against  any  of 
the  laws  of  the  United  Stnt'^s  now  or  that  m'ly 
hereafter  be  operative  therein.  (-2  V.  S.  Stata. 
400.) 
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Ey  t'laact  o(  18S3ftll  of  tha  "Indian Territory"  north  of 
tho  Cann^iiin  river  and  onet  of  Tc:c.i3  iind  the  una  hundred Ui 
mtriiliaD,  not  set  apart  and  occupied  liy  the  Charukee, 
Creek,  and  SeniiqolQ  Indian  tribes,   was  attached  to  the        I 
district  of  Kansas,  while  the  portion  not  so  annexed,  and       I 
not  set  apart  and  occupied  by  the  Cherokee,  Creek,  Clioc-        I 
tow,  Chickasaw,  and  Semiaolo  Indian  tribea,  was  anaoxed        j 
to  the  northern  district  of  Textia,  saving  actioDS  and  pro- 
ceedinga  pending  in  the  circuit  or  district  court  for  tha 
westera  district  of   AtkaoBoa,     (Cook  v.  United  Statea,       i 
13SU.  S.  157.) 

Kentucky  —  OwENSBOHOtian  division.  —  The 
countieB  of  DaTiess,  Henderson,  Union,  Christian, 
Todtl,  Hopkina,  Webster,  McLean,  Muhlenberij, 
Logan,  Butler,  Grayson,  Ohio,  Hancock,  an! 
I>recki:nridge  shall  hereafter  constitute  and  be 
known  as  the  Owensborough  division  of  said  dis- 
trict.    (25  U.  S.  Stata.  389.) 

Louisiana,  westers  district. — The  parishes  of 
Caddo,  Bossier,  "Webster,  Claiborne,  Union,  More- 
house, West  Cttrroll,  East  Carroll,  Madison,  Ilich- 
land,  Ouachita,  Lincoln,  Bienville,  Ked  River,  Da 
Soto,  Sabine,  "Winn,  Natchitoches,  Jackson,  CalJ- 
well,  Franklin,  Tensas,  Concordia,  Catuhoula, 
Grant,  Vernon,  Rapides,  Avoyelles,  Siint  Linilry, 
La  Fayette,  Saint  Martin's,  VerniiJlion,  Cameron, 
and  Calcasieu,  in  the  State  of  Louisiana,  shall  con- 
stitute, and  is  hereby  created,  the  western  judicial 
district  in  that  State;  and  the  district  court  now 
existing  in  Louisiana  shall,  from  and  after  tha 
pasaa'^e  oE  this  act,  be  knowu  as  tha  district  con:t 
for  the  eastern  district  of  Louiaiuua,  and  all  the 
parishes  in  said  State  not  above  named  shall  bo- 
long  to  aaid  district.     (3 1  U.  S.  Stats.  507.) 

MiciliaA:^. — Tha  State  of  Michigan  is  divided 


g  IS 

into  two  districtH,  which,  shall  be  called  the  eastern 
anil  western  districts  of  Michigan,  Tlie  western 
diatrict  includes  the  territory  and  waters  within  the 
fullowiiig  boiindariei,  as  they  existed  Febniary  24, 
IS63,  mimely:  Commeuciug  at  the  south  west  corner 
of  ijrauch  county,  in  said  State,  and  running 
tUence  north,  on  the  west  line  of  Branoli  and  Cut- 
hoiin  counties,  to  the  south  line  of  Barry  county; 
thence  eiu^t,  on  the  north  line  of  Calhoun  and  Jack' 
son  ccumtiea,  to  the  southeast  corner  of  Eaton 
county;  tlieuce  north,  on  the  east  boundary  of 
Eaton  county,  to  the  south  Hno  of  Clinton  county; 
thence  west,  on  the  south  boundary  of  said  county, 
to  tiie  southwest  corner  thereof;  thence  north,  on 
the  west  boundary  of  Clinton  and  Gratiot  counties, 
to  the  south  boundary  of  Isabella  county;  thence 
west,  on  its  south  boundary,  to  tLe  southwest  corner 
of  said  last-named  county;  thence  north,  on  the  west 
line  of  Isabella  and  Clara  counties,  to  the  south 
boundary  o£  Missaukee  county;  thence  east,  on  its 
south  boundary,  to  the  southeast  comer  of  Mis- 
saukee county;  thence  north,  on  the  east  line  of 
Missaukee,  Kalcasca,  and  Antrim  counties,  to  the 
south  boundary  of  Emmett  county;  thence  east,  to 
the  southeast  comer  of  Eramett  county;  thence 
north,  on  the  east  boundary  of  Emmett  county, 
to  the  straits  of  Mackinac;  thence  north,  to  miX 
way  across  said  straits;  thence  westerly,  in  a  direct 
line,  to  a  point  on  the  shore  of  Lake  Michigan 
where  the  north  boundary  of  Delta  county  i^eaehes 
Lake  Michigan;  thence  west,  on  the  north  line  of 
Delta  county,  to  the  northwest  corner  of  said 
Delta  county;  thence  south,  on  the  west  boundary 
of  Buid  county,  to  the  dividing  Vine  \j^-siieB.'flaa 


States  of  Michigan  and  Wisconsin,  in  Green  Bay; 
tlience  nortLeasteily,  on  said  dividing  line,  into 
Lake  Miciiigan;  and  thence  Houthei'l/  through  LAa 
Michigan,  to  the  aouthwest  corner  of  the  State  of 
Michigan,  on  a.  line  that  will  include  within  Eaid 
boundaries  the  watei-3  of  Lake  Michigan  within 
the  admiralty  jurisdiction  of  the  State  of  Michigan; 
thence  east  on  the  south  tMiimdary  of  the  f:itnte  of 
Michigan  to  the  intersection  of  tlie  west  Hue  of 
Hillsdulo  county.  The  eaaiern  district  includes  all 
the  teiTitory  and  waters  of  said  State  nut  inclddeJ 
within  the  foregoing  boundaries.  (Rev.  Stuts.  sec. 
538.) 

Western  judiciai.  district. — The  counties  of 
Chipp'jwa,  Schoolcraft,  Marquette,  Houghton,  Ke- 
weenaw, Ontonagon,  Isle  Jioyule,  Baraga,  and 
Mackinaw,  being  and  including  all  that  portion  of 
the  teri-itory  and  waters  of  said  eastern  district 
lying  ia  the  upper  peninsula  of  Michigan,  be  and 
the  same  are  hereby  detached  froni  the  edsiern 
judicial  district  of  Michigan  and  attached  to  the 
western  judicialdistricb  of  said  State,  (20  TJ.  8. 
Stats.  175.) 

Divisions  of  wksters  district. — For  the  trial 
and  detet  mination  of  all  causes  and  proceedings 
cognizable  aud  triable  in  the  circuit  and  district 
courts  of  the  United  States  for  the  western  district 
of  Michigan  as  bounded  and  described  in  thia  act, 
the  said  district  shall  consist  of  two  divisions, 
known  respectively  as  the  aoutliem  and  northern 
divisions  of  said  district.  The  southern  division 
sLall  comprise  all  that  portion  of  said  district 
lying  and  being  in  tlie  lower  peninusla  of  said 
^£late,  and  the   notthera   division  of  Baid  district 
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sliall  conipiisB  all  tbe  territory  and  watera  of  tlie 
eotii-e  n|.per  peninsula  of  said  state,  {20  U.  S. 
Stats.  175.) 

Minnesota,  hubditision  op  district. — For  tLe 
purpose  of  holding  tei'ms  of  court  the  district  of 
Minnesota  ia  hereby  divided  into  aix  divisions,  to 
be  known,  as  tlie  first,  second,  third,  fourth,  £fth 
and  sixth  divisions.     {26  U.  S.  Stata.  73.) 

FinsT  Divisio.v. — The  portion  of  the  State  of 
Minnesota  oompriaing  the  counties  of  Winona, 
Wabasha,  Olmsted,  Dod^,  Steele,  Mower,  Fill- 
more and  Houston,  shall  constitute  the  first  di- 
vision, the  courts  of  which  shall  be  held  at  Winona, 
{2Q  U.  8.  Stats.  73.) 

Seoosd  division. — The  counties  of  Freeborn, 
Fnirbault,  Martin,  Jackson,  Nobles,  Eock,  Pipe- 
stone, ^  Murray,  Cottonwood,  Waatonwan,  Blue 
Earth,  Waseca,  Le  Sceur,  Nicollet,  Brown,  Red- 
wood, Lyon,  Lincoln,  Yellow  Medicine,  Sibley, 
and  Las  Qui  Parle  shall  constitute  the  second  divis- 
ion, the  courts  of  which  shall  bo  held  at  Mankato. 
{26  U.  S.  Stata.  73.) 

Third  division, — The  counties  of  Chicago, 
Washington,  Ramsey,  Dakota,  Goodhue,  Eice  and 
Scott  shall  constitute  the  third  division,  the  courts 
of  wiiich  shall  be  held  at  Saiut  Paul.  (26  U,  8. 
Stata.  73.) 

Fourth  djtisiok. — The  counties  of  Hennepin, 
Wright,  Meeker,  Kandiyohi,  Swift,  Chippewa, 
Renville,  McLeoil,  Carver,  Anoka,  Sherburae  and 
SantiFihall  constitute  the  fourth  division,  the  courts 
of  whicli  shall  be  held  at  Minneapolis.  (2G  U.  S. 
Stats.  73.) 
FiiTH  DIVISION, — The  counties  oE  CodiL,  "toJi'a, 


h 


liat  Lonia,   Itasca,    Caaa,    Crow  Wing,  Aitkin, 

irltoii,  Pine,  Kanabec,  Mille  Lies,   MoiTison  and 

I  Betitoa  shaU  constitute  the  fifth  divtaion,  the  eonrta 

I  of  whicli   shall  be   heM   at   Duluth.     {25  U.  S. 

t  Stats.  73.) 

Sixth  division. — The  counties  of  Steama,  Pope, 
iStevens,  Big  Stone,  Traverse,  Grant,  Douglas,  Todd, 
Otter  Tail,  Wilkin,  Clay,  Beeker,  Wudena,  Nor- 
man, Folk,  Marshall,  Kittson,  Beltromi  and  Hnb- 
bard  shall  constitute  the  sixth  division,  tlie  courts 
of  whLh  shall  ba  held  at  Fergus  Falls.  (:26  U.  R 
Stats.  73.) 

Mississippi,  division  into  dibtkicts. — The  State 
of  Mississippi  is  hereby  divided  into  two  districts, 
which  shall  be  called  the  northern  and  southern 
districts  of  Misaiasippi,  The  nortliem  district 
ehoU  include  the  counties  of  K:;nipor,  Neshoba, 
Winston,  Noxubee,  Carroll,  Attala,  Bolivar,  Co*- 
lioma,  Tunica,  De  Soto,  Tate,'  Marshall,  PanoU, 
Etmton,'  Tippah,  Tishominga,  Alcorn,'  Prentiss,' 
Sunflower,'  Itawamba,  Lee,'  Motiioe,  Lowndes, 
Oktibbeha,  Choctaw,  Montgomery,'  Grenada,'  Tal- 
lahatchee.  La  Fayette,  Pontotoc,  Union,'  Chicka- 
saw, Webster,'  Clay,'  Calhoun,'  Quitman,'  and 
Yalabiisha,  as  they  now  exist.  The  eouthem  dis- 
trict shall  include  the  residue  of  said  State. 

1   Tba  onimllei  or  Tate.  Hanlan,  AlonTn,  Frontin  Bun  Rover.  Lm. 
eg  ikliltiill];  Uid  ut  of  U..ii,|rsBB  u(  Jims  IS.  13B2.    (23  U,  S.  BUU.  lUl.l 

UlViaiON  OF  NORTHERN  DISTRICT. — The  northern 

IndicJal  district  of  the  Sta.te  of  Mi.saissippi,  as  no* 

ihy  constituted,  ehall  be  divided  into  aiieusiera 

and  western  division-,  that  the  counties  of  Tislia- 

mingO)  Alcorn,  i  tentisa,  Itawamba,  Lee,  Pontotoc, 


I 
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Monroe,  Chickasaw,  Clay,  Oktibbeha,  Lownile  , 
Kiixuljefi,  Winston,  Choctaw,  Nesholwi,  Kempe.,, 
and  Attala,'  shall  compose  the  eastern  diviaion  oj 
aaid  northern  juilicial  district.  (22  XJ.  8.  Stats. 
101.)  All  the  other  coimtiea  embraced  in  the 
nurthem  judicial  district  aa  now  hereby  consti- 
tuted shall  compose  tlie  western  dtviiuou  of  said 
northern  judicial  district     (22  U.  S.   Stata.  101.) 

I  th9  vertcm  d'TTnloD  of  tha 


•cutbem  dlstilct  to  ttao  euiteni  dlilslon  oT  uU  dli 


SOUTHKRN    DISTRICT,    SOUTHERN    DlVISIOIf. Tlie 

lOHntiea  of  Hancock,  Harrison,  Jackson,  Marion, 
Periy  and  Green,  being  a  part  of  the  southern  ju- 
dicial district  of  Miasissippi,  shall  be  known  aa  the 
Bouthern  division  of  aaid  district,  (25  U.  S. 
Itats.  78. 

WEfiTEBN  DIVI910S. — The  coimties  of  Washing- 
ington,  Sharkey,  Issaquena,  Warren,  Bolivar*  and 
Sunfl'iwer*  ahiill  constitute  a  part  of  tlie  southern 

I  judicial  district  of  Jli-isiaaippi,  and  shall  be  known 
as  tbe  western  division  of  said  district.  (24  17, 
S.  Stats.  430;  ♦aa  amended,  25  TJ.  S.  Stats.  i<4) 
Missouai.^The  Stata  of  Missouri  is  divided  in- 
to two  districts,  which  shcill  be  called  the  eastern 
and  the  western  di'^trict  of  Missouri.  (20  U.  S. 
Stata.  35;  Rw.  Stata.  sec.  640. 
Eahters  district. — The  city  of  Saint  Louis  and 
the  lollowing  named  counties  in  the  State  of  Mis- 
■ouri  shiill  constitute  the  eastern  judicial  districtof 
Missouri,  to  wit:  Saint  Louis,  Franklin,  Gasconade, 
Ji-tferson,  Crawfojd,  Washington,  Saint  Francois, 
Baiub  Genevieve,  Dent,  Ii-on,  Madison,  Perry,  Bol- 
linger, Cape  Girardeau,  Shannon,  lleyiwlilffii^i'e.'^'Qfe, 


^1  Scott,  Carter,   Oregon,  Eipley,  Bntler,  Sfoddard, 

^B  New     Madrid,     Missiasi]>pi,    Dunklin,     Fein i scot, 

^B  Montgomery,     lincoln,     Warren,   Saint     Ciiai'Ies, 

^m  Macon,  Adair,   Audrain,    Clai'ke,    K.tiox,    Lewis, 

^B  Marion,  Monroe,  Pike,  Balls,  Schuyler,  Scotland, 

■  SheJly  [Shelby]  and  Kandolph.     (34  XT.  S.  Stats. 

H         DivisiOKS  OF    EASTERN   DiSTBiCT. — ^Tho  eastern 
^P     judicial  district  of  Missouri  is  hereby  divided  into 
^M     two  divisions,  wliich  shall  be  known  res]iectively 
^H     ss  the  northern  and  eautem.  divisiouaof  said  east- 
^B      em   district.     The  city   of  Saint  Louis,     and  the 
^M     counties  of  Saint  Louis,  Franklin,   Gasconade,  Jef- 
^K    fersoo,    Crawford,  Washington,    Saiut    Francois, 
^m     Saint  Genevieve,  Di-nt,  Iron,  Madison,  Ferry,  BoU 
^H    linger.  Gape  Girardeau,  Shannon,  Keynolds,  Wayne, 
^m     Scott,  Carter,  Oregon,   £ipley,  Butler,  Stoddard, 
^m     "Nev    Madrid,    Missisai|>pi,    Dunklin,    Pemiscot, 
^B      Montgomei-y,  Lincoln,  Warren  and  Saint  Charles 
^H     .shall  GDnatitut«  the  eastern  division  of  said  district, 
^f     the  courts  for  which  are  Bow  established  and  held, 
and  shall  be  continued  at  the  city  of  Saiut  Ijouis. 
The  remiiining  counties  within  the  eastern  district 
shall  constitute  the  northern  division  of  said  dis- 
trict, and  the  coui-ta  therefor  shall  le  held  at  the 
city  of  Hannibal.      (24  U.  S.  Stats.  424.) 

Westbkn  district.— All  the  other  counties  in 
the  State  of  Missouri  shall  constitute  the  western 

Ijudicialdistrictof  Missouri.  (24  U.  S.  Stata.  424.) 
Divisions  of  westers  district. — The  western 
judicial  district  of  Missouri  shall  be  divided  iuto 
four  divisions,  to  ba  fenown  as  the  Saint  Joseph, 
the  western,  the  central,  and  the  southern  divisions, 
(24  V.  S.  Stats.  42i.) 
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niviaiou. — The  countiea  of  Clay,  Bay, 
Carroll,  Chanton,  Sullivan,  Jackson,  Ija  Fayette, 
Saline,  Cans,  Johnston,  Bates,  Henry,  Vernon, 
Putnam,  Caldwell,  Livingston,  Grnnily,  Mercer, 
Liun,  Bartfin,  Janper,  and  Saint  Clair  shall  consti- 
tute the  western  divJBion,  tlie  coui'tB,  circuit  and 
district,  for  whii;h  shall  be  continued  at  the  city  of 
Kanaas.      ("24  U.  S.  Htats.  424.) 

Kt,  Joseph  division. — The  counties  of  Atchison, 
Nodaway,  Holt,  Andrew,  Buchanan,  Platte,  Clin- 
ton, Harviaon,  Daviess,  De  Kalb,  Gentiy,  and 
Wortheball  constitute  tho  Saint  Joseph  division, 
and  the  courts  therefor  Bh«ll  be  held  at  the  city  of 
Saint  Joseph.     f24  TJ.  S.  Stats.  434.) 

BoDTHERN  DIVISION. — The  counties  of  Cedar, 
Polk,  DalhiB,  Laclede,  Pulaski,  Dade,  Greene, 
Webster,  Wright,  Texaa,  Lawrence,  Christian, 
Donglaa,  Howell,  Newton,  Barry,  McDonald, 
Stone,  Taney,  and  Ozark  shall  constitute  the 
southern  division  of  said  western  district,  the  courts 
for  which  shall  be  held  at  the  city  of  Spvinglield. 
(24  U.  H.  Stats.  424.) 

Central  division. — The  reran ining  counties 
within  the  said  western  district  shall  constitute  the 
central  division  of  said  district,  and  the  courts,  cir- 
cuit and  district,  therefor,  sliall  be  continued  ajid 
held  at  Jefferson  City.     (24  U.  S.  Btats.  424.) 

AoDRAiN  COUNTY  ATTACHED. — The  county  of 
AnJrain,  in  the  State  of  Missouri,  be  drtached 
from  the  northern  division  of  the  eastern  judicial 
division  of  Missouri  and  attached  to  the  cenlral 
division  of  the  ■western  judicial  district  of  the  State 
of  Missouri.  (25  U.  S.  Stats.  498;  ameadrng  25 
TJ.  8,  Stats.  153.)  ■" 


CoiTNTrEs   ATTACHED. — The    counties  of  Cedar, 
Polk,  Greene,   Dade,  Lawrence,   Newton,   SIcDon- 
ald,  Barry,  and  Stone  of  tLe  Eoutliern  division  of 
tlie  western  district  aforesaid,  be  and  tUey  are  here- 
by attached  to  the  western  division  of  the  western      I 
district  for  circuit  court  purposes  as  to  all  civil      I 
causes  and  proceedings,  and  that  all  other  counties       ' 
'  a  said  Bouthem  division  of  the  western  district  be,       i 
and  they  are  hereby  attached  to  the  central  division.      | 
of  the  western  district  for  circuit  court  pui-poaes  as       i 
to  all  civil  causes  and  proceedings.     The  district       | 

'gea  for  the  eastern  and  western  districts  of  Mis-       j 
Bouii,  each  in  the  divisionB  of  his  proper  district,       I 
and  the  circuit  judge  of  the  United  States  for  the 
eighth  judicial  circuit,  are  hereby  required  to  hold 
the  courts  aforesaid.     (24  TJ.  8.  Stata.  424.) 

New  York,— The  State  of  New  York  is  divided  i 
into  three  diatrictSj  which  shall  be  called  the  north- 
em,  eastern,  and  southern  districts  of  New  York. 
The  northern  district  includes  the  counties  of  Kens- 
selaer,  Albany,  Schoharie,  and  Delaware,  with  all 
the  counties  north  and  west  of  them.  The  eastern 
district  includes  the  counties  of  rachmonJ,  Kings, 
Queens,  and  Suffolk,  with  the  waters  thereof.  The 
southern  district  includes  the  residue  of  said  State,  | 
with  the  waters  thereof.  (18  U.  S.  Sfcits.  317j 
Eev.  Stats,  sec.  541.) 

North  Carolisa. — ^Tbe  State  of  North  Carolina 
is  divided  into  two  districts,  which  shall  I*  called  , 
the  eastern  and  western  districts  of  North  Carolina.  ' 
The  western  district  includes  the  counties  of  Meek-  j 
enburg,  Culwrras,  Stanly,  Montgomery,  nicbmond,-  I 
Davie,  Davidson,  Randolph,  Guilford,  Rocking-  I 
ham,  Stokes,  Forsyth,  Union,  Anson,  Caswtll,  Por-        , 


Bon,  Alsraance,  Orange,  Chatham,  Moors,  Clay, 
Clierukoo,  Swain,  Maoon,  Jackson,  GraLam,  Hay- 
wood, Tmnsyh'ania,  HeaJei-son,  Buncomba,  Madi- 
son, Yancey,  Mitchell,  Watauga,  Ashe,  Alleghany, 
Caldwell,  Burte,  BIcDowell,  Eiitherford,  Polk, 
Cleveland,  Gaston,  Lincoln,  Catawba,  Alexander, 
Wilkes,  Surry,  Iredell,  Yadkin,  and  Eowan,  and 
all  territory  embraced  therein  which  may  hereafter 
be  erected  into  two  new  counties.  The  eastern  dis- 
trict includes  the  residua  of  said  State.  (Rev. 
Stats,  sec.  543.) 

North  Dakota,  DrvrsioN  of  DrsTRicTS. — For 
the  piirpoae  of  holding  terms  of  tlie  district  court 
Baid  district  shall  be  divided  into  four  divisions,  to 
be  known  as  the  southwestein,  southeastern,  north- 
easlern  and  northwestern  diviaiona.  (26  U.  S. 
Stata.  67.) 

SouTUwiBTERN  DIVISION. — The  portion  of  the 
State  comprising  the  present  counties  of  Burleigh, 
Stutsman,  Logan,  Mcintosh,  EmmonB,  Kidder, 
Foster,  Wells,  McLean,  and  all  the  territory  in 
said  State  of  North  Dakota  lying  south  and  west 
of  the  Miaaouri  river,  shall  continue  the  south- 
western division,  the  court  for  which  fhall  be  held 
at  tlje  city  of  Bismork.     (26  TT.  S.  Stat.  67.) 

SouTEEASTERN  DIVISION. — The  portion  of  the 
State  comprising  the  present  counties  of  Cass,  Rich- 
land, Barnes,  Dickey,  Sargent,  La  Moure,  Ransom, 
Griggs  and  Steele  sliall  continue  the  Boutheastem 
division,  the  court  for  which  shall  be  held  at  the 
cilyof  Fai-go.     (26  U.  S.  Scats.  67.) 

NoEJHEAHTEHN  DIVISION. — Tlie  poplion  of  the 
State  corapr:Hing  the  ]ircsent  counlies  of  Grand 
Forks,  Traill,  "Walsh,  Pembina,  Cavalier  and  !iA- 


:Boti,  ehall  constitute  the  northeastern  division, 
tlie  coiLi-t  for  which  shall  be  held  at  the  city  of 
Grand  Forks.     (26  U.  8.  Stats.  67.) 

BoKTHWESTERN  iJivisiON. — TLo  portiou  of  the 
Btate  copiprising  the  present  coimtiea  of  Eamsey, 
EdJy,  Benson,  Towner,  Eolette,  Bottineau,  Pierce, 
Wclienry  and  Ward,  and  all  the  territory  ia  said 
State  of  North  Dakota,  lying  north  of  the  said 
iBouth western  division,  shall  constitute  thu  north- 
western division,  the  court  for  which  shall  be  held 
At  the  city  of  Devil's  J-ake.     (26  U.  S.  Stats.  67.) 

Oaio^DivisroB  into  districts. — The  Stata  o£ 
■Ohio  is  divided  into  two  diatricta,  which  ahall  be 
«alled  the  northern  and  southern  districts  of  Ohio. 
The  southern  district  includes  the  coimties  of  Bel- 
mont, Guernsey,  Mufikingum,  Licking,  Franklin, 
Madison,  Champaign,  Shelby,  Mercer,'  as  they  ex- 
isted February  10, 1855,  with  all  the  counties  south 
of  them.  The  northern  district  includes  the  resi- 
due of  said  State.     (Rev.  Stats,  sec.  544.) 


I  Northern  district  division, — The  northern 
district  shall  he,  and  heixiby  is,  divided  into  two 
divisions,  to  be  known  as  the  eastern  and  western 
division  of  the  northern  district  of  Ohio,  The 
western  division  shall  consist  of  twenty-four  coun- 
ties, to  wit :  Williams,  I>etiance,  Pa\ilding,  Van 
Wert,  Mercer,  Auglaise,  Alien,  Putnam,  Henry, 
Fulton,  Lucas,  Wood,  Hancock,  llardin,  Logan, 
[Union],  Delaware,  Marion,  Wyandotte,  Seneca, 
Sandusky,  Ottawa,  Erie  and  Huron;  and  tlie  east- 
em  division  sliidl  consist  of  the  i-emiiiniog  counties 
in  said  district.  But  no  additional  ckrk  or  marshal 
■■ 
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filiall  be   appointed  in   said  district.     (30   U.   S. 
Stata.  102,) 

SDUTnEEN  DISTRICT,  DIVISION  OF. — The  BCTlthem 

iistnci,  sliall  be,  and  hereby  is,  divided  into  two 
liviBions,  to  be  known  as  the  ea3t«ni  and  the  west- 
a  diviaion  of  the  Bouthem  district  of  Ohio.  The 
a  division  shall  consist  of  twenty-nine  conn- 

['■^es,   to   wit:     Union,  Delaware,   Morrow,  Knox,. 

I  Coshocton,  HaiTOHon,  JefferBou,  Madison,  I'ayette, 
Franklin,  Pickaway,  Jtosa,  Pike,  Gallia,  Jackson,. 
Meigs,  Vinton,  Athens,  Hocking,  Fairfield,  Liefe-- 
ing.  Perry,  Maskinguni,  Morgan,  WashingtOI*^ 
Noble,  Monroe,  Belmoot  and  Guernsey;  andthd' 
western  division  shall  consist  of  the  remaining 
counties  in  said  district  But  no  additional  clerk 
or  marshal  shall  be  appointed  in  said  district  {21 
XJ.  S,  Stats.  64.)  , 

KasTEHN  Divisioif. — The  county  of  LogaSj  la 
the  State  of  Ohio,  be  detached  from  the  northern 
and  attached  to  ihe  southern  judicial  district  cS 
the  State  of  Ohio,  and  assigned  to  the  east«msul>" 
division  therein.     (26  U.  S.  Stats,  799.) 

Pennsylvania. — ^The  State  of  Pennsylvania  ia 
divided  into  two  distrieta,  which  shall  be  called 
the  eastern  and  western  districts  of  Pennsylvania. 
The  western  district  includes  the  counties  of  Fay- 
ette, Greene,  WaHhington,  Allegheny,  Weatniore- 
land,  Somerset,  Bedford,  Huntingdon,  Centre,  Mif- 
flin, Cieardeld,  McKean,  Potter,  Jefferson,  Cam- 
bria, Indiana,  Armstmng,  Butler,  Beaver,  Mercer, 
Crawford,  Venango,  Erie,  V/"arren,  Susquehanna, 
Bradford,  Tiosa,  Union,  Northumberland,  Colum- 
bia, Luzerne,  and  Lycoming,  as  they  existed  April 
20,  1818.  The  eastern  district  includes  tLe  tesir 
due  of  said  State.     (Rev,  Stats,  sec,  &4^s).") 
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SoDTH  Carolina. — The  State  of  South  Carolina 
la  divided  into  two  districts,  vhicb  ahull  ba  called 
the  eastern  and  western  districts  of  tlio  district  of 
South  Carolina.  The  weatern  district  includes  the 
counties  of  Lancaster,  Cheater,  York,  Union, 
Spartanburgh,  Greenville,  I'tndleton,  Abbeville, 
Edgefield,  Newberry,  Lativena,  and  Fairfield,  as 
they  exiatad  February  21,  1823.  The  eastern  dia- 
triot  includes  tUe  I'esidue  of  said  State.  (Rev. 
Stats,  sec.  G46.) 

All  partfl  of  tlio  State  of  South  Gftrolina  ara  within  the 
jiiriadiction  ot  tha  United  States  circuit  court  for  the  east- 
ern district.  (Young  v.  Meruh^ta  Ina.  Co.,  27  Fed. 
Rep.  273.) 

South  Dakota.— Division  op  district. — For  the 
purpose  of  holding  terms  of  the  district  court  said 
district  shall  ba  divided  into  three  divisiona,  to  be 
known  na  the  eastern,  central,  and  western  divisions. 
(26  JJ.  S.  Stats.  14.) 

Eastern  divisioh.— The  counties  of  Clay,  Union, 
Yankton,  Turner,  Lincoln,  Eonhomme,  Charles, 
Mix,  Douglas,  Hutchinson,  Brule,  Aurora,  David- 
son, Hanson,  ^IcCook,  Minnehaha,  Moody,  Lake, 
Lyman,  Miner,  Sanbom,  Beadle,  Kingsbury,  Brook- 
ings, Hamlin,  Deuel,  Grant,  Roberts,  Codington, 
Clark,  Day,  Maraliall,  Spink,  Brown,  Gregory, 
Todd,  and  the  Yunkton,  Sisaeton,  "Wabpeton,  and 
Crow  Creek  Indian  Reservations,  shall  constitute 
the  eastern  division,  the  court  for  which  slntll  be 
held  at  the  city  of  Sious  FhIIb.  (36  U.  S.  Stats. 
U.) 

Cestral  division. — The  counties  of  McPhenron, 
Edmunds,  C.imiil*ll,  Walworth,  Potter,  Sully, 
Faulk,    Hand,    Hyde,    Hughes,    Buffalj,    Jerauld, 
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Stanley,  Kiiowlen,  and  that  paction  o£  the  conntiea 
of  Pratt,  Jackaon,  ami  Sterlio^  not  included  in  any 
Indian  Reservation,  and  the  Standing  Rock,  Chey- 
enn(>,  and  Lower  Brule  Inilian  Reservations,  shall 
constitute  the  central  division,  the  court  for  which 
shall  be  held  at  tha  city  of  Pierre.  (26  U.  8. 
Stats.  U.) 

WESTERSDiviaiON.—Alltliat  ■portion,  of  the  State 
of  South  Dakota  lying  west  of  the  central  division, 
and  ia  addition  thereto  the  Koaebud  and  Red  Clond 
Indian  Reservations,  shall  constitute  the  western 
division,  the  court  for  which  shaU  be  held  at  the 
city  of  Deadwood.     {26  XJ.  8.  Stats.  14.) 

Tbsnesseb. — The  State  of  Tennessee  ia  divided 
into  three  districts,  which  shall  be  called  the  east- 
em,  western  and  middle  districts  of  Tennessee.- 
The  eastern  district  includes  the  counties  of  An- 
derson, Bledaoe,  Blount,  Bradley,  Campbell, 
Carter,  Glaiborne,  Cocke,  Cuinberland,  Grainger 
Greene,  Hamilton,  Hancock,  Hawkins,  Jefferson, 
Johnson,  Knox,  McMinn,  Marion,  Meigs,  Monroe, 
Moi-gan,  Polk,  Rhea,  Eoane,  Scott,  Sevier  Sulli- 
van, Union,  Washington  and  Grnndy,'  as  they 
existed  February  10,  186S.  The  western  district 
includes  the  counties  of  Benton,  Carroll,  Heniy, 
Obion,  Dyer,  Gibson,  Lauderdale,  Haywood,  Tip- 
ton, Shelby,  Fayette,  Hardeman,  McNairy, 
Hardin,  Madison,  Hendei'son,  and  Weakley,  as 
they  existed  June  18,  1838.  The  middle  district 
includes  tha  residue  of  said  State."  (Rev.  Stats., 
sec  647.) 

1  f^r^D.lr  wB*  tTwuTerreil  from  Vhti  middle  to  ^ho  eaatem  lUstilct  liy 
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Easters  district,  divisios  or.— 
district  shall  be  and  is  lierehy  divided  into  two 
divisions,  to  be  known  aa  the  northern  and  south- 
em  dividons  of  the  eastern  district  of  Tennesaea. 
The  soiitliem  division  shall  consist  of  tho  following 
coantiea,  to  wit:  Hamiltoa,  James,  Polk,  McMinn, 
Bradley,  Meigs,  Ithea,  Marion,  Sequatchie,  Bled- 
6oe,  Grundy,  Fentresa'  and  Cmnberland;  and  tho 
northern  division  shall  consist  of  the  remaining 
oountiea  in  said  district.  But  no  additional  clerk 
or  marshal  shall  be  appointed  in  said  district.  (31 
V.S.  Stats.  175.) 


WasTERif  nisTRicT,  niviaios  op. — -The  western 
district  of  Tennessee  is  hereby  divided  into  two 
divisions,  which  shall  be  known  as  the  eastern 
and  western  divisions  thereof.  The  eastern  divis- 
ion shall  include  the  counties  of  Benton,  Harde- 
man,' Can'oll,  Decatur,  Gibson,  Hendei-son,  Henry, 
Madison,  McNairy,  Harden,  Dyer,  Lake,  Crockett, 
^     Weakley  and  Obion.     (20  U.  S.  Stats.  206.) 

^M    em' 
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Westekh    division. — ^Tho    remaining  counties 

embraced  in  said  district  shall  constitute  the  westr 

n  division  thereof;  and  terms  of  the  district  and 

I    circuit  courts  of  the  United  States  for  said  district 

I    ahall  be  held  therein  at  the  tiroes  and  place  now 

prescribed  by  law.       (20  U.  S.  Stats.  235.) 
I       Texas,  kobthern  district. — A  judicial  district 
is  hereby  created  in  the  State  of  Texas,  to  be  called 
the  northern  judicial  district  of  sa-.d  State,  and  tho 
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territory  embraced  in  the  following  named  counties 
coustituted  bIiuJI  compose  s-iid  district, 
Bnizos,  Robertson,  Leon,  Limestone,  Free- 
^nn,  N^avaiTo,  Eflis,  Kaufmaim,  Dallas,  Rookwall, 
Hunt,  Fiinuin,  Lamar,  Delta,  Collin,  6ra;}^on,' 
Cooke,  Denton,  T^mint,  Johnson,  Hill,  McLennan, 
Falls,  Bell,  Ooryell,  Hamilton,  Bosque,  Comanche, 
Erath,  Somerville,  Hood,  Parker,  Palo  Pinto,  Jack, 
Wise,  Montague,  Clay,  Araber,  Wichita,  Wilbarger, 
Hardeman,  Knox,  Bajlor,  Haskell,  Throckmorton, 
Toung,  Stevens,  Shackelford,  Jones,  Taylor,  Calla- 
haa,  Eastland,  Brown,  Coleman,  Runnels,  Greer, 
Kolan,  Fisher,  Stonewall,  King,  Cottle,  Childress, 
Collingsworth,  Wheeler,  Hemphill,  Lipscomb,  Oclil- 
tree,  Roberta,  Gray,  Donley,  Hall,  Motley,  Dick- 
ens, Kent,  Scurry,  Mitchell,  Howard,  Borden, 
Dawson,  Gaines,  Martin,  Andrews,  Garza,  Crosby, 
Floyd,  Briacoe,  Armstrong,  Carson,  Hutchinson, 
Hansford,  Sliennan,  Moore,  Potter,  Randall, 
Swisher,  Hale,  Lubbock,  Lynn,  Teiry,  Hockley, 
Lamb,  Castro,  Deaf  Smith,  Oldham,  Hartley,  Dal- 
lam, Palmer,  Bayley,  Cuohrau,  and  Yoakum.  (30 
U.  S.  Stats.  318;  Rev.  Stats,  sec.  54S.) 

1  Tha  onuDtT  of  OrayBOti  wu  detached  frain  the  aorUum  aai  attaobfld 
tothBeaatBtniadloWdirtriDt    plfi  D,  S.  Blsti  6S7,1 

Eastern  district. — From  and  after  the  passage 
of  thia  act,  the  territory  embraced  in  the  following 
named  couuties  as  now  constituted  shall  compose 
the  eastern  judicial  district,  aaraely;  Jackson,'  Ma- 
tigorda,  Wlwrton,  Brazoria,  Fort  Bend,  Colorado, 
Austin,  Waller,  Harris,  Grilveatoa,  Chambers,  Jef- 
farson,  O  aiiga,  Hardin,  Liberty,  Newton,  Jasper, 
Tyler,  Polk,  Sin  Jacinto,  Montgomery,  Walker, 
Grimes,  Modisoa,  Triaitv,   Angelina,  S^n  Aujua- 


1^ 
tine,  Sabin°,  Slielby,  Nacogodoches,  Cherokae 
Houstim,  Anderson,  Henderson,  Smith,  Rusk,  Pa- 
nola, HarriHon,  Gregg,  Upshur,  Wooil,  Vaazandt, 
Kains,  Hopkins,  Camp,  Titua,  Mnrion,  Casa,  Bowie, 
J'ranklin,  Morris,  Red  River  and  Gruyaon.'  (20 
tl.  S.  Stata,  318. 


Since  Ma^rcli,  1SS9,  the  court  of  the  eastern  district  of 
Texas  his  hail  jurisiiictioQ  over  "No  Mhh'b  Laiii''  (Ho 
Jackaoa  (U  C.  D.  Kao.)  40  fad.  Rep.  372.  Sae  26  TJ. 
a  SUta.97,  sec.  34.) 

Tbxab — ^Indiak  Territobt  annexed  for  judi- 
cial PURPOSKB. — All  that  portion  of  the  Indian 
Territory  not  annexed  to  the  district  of  KanaaB 
by  thia  act,  and  not  set  apart  and  occupied  by 
the  Cherokee,  Creek,  Choctaw,  Cliickaaaw,  and 
Seminole  ludian  tribes,  shall,  from  and  after 
the  passage  of  this  act,  bo  annesed  to  Riid  consti- 
tute a  part  of  the  United  States  judical  district 
'known  aa  the  northern  district  of  Texas;  and  the 
United  States  district  oourt  at  Graham,  in  said 
northern  district  of  Tesas,  shall  have  exclusive 
original  jnriadiction  of  all  offenses  comuiitti-d  with- 
in the  limits  of  the  ttrritory  hereby  annexed  to 
B.iid  northern  district  of  Texas  against  any  of  the 
Iftws  of  the  United  States  now  or  that  may  here- 
aftPr  be  operative  therein.     (22  U.  S  Btats.  400.) 

Trbatt  rights  reserved. — That  nothing-  con- 
tained in  this  act  shall  be  constnied  to  affect 
in  any  manner  any  action  or  proceeding  now 
pending  in  tiio  circuit  or  disirint  court  for  the 
■frestem  district  cf  Arkansas,  nor  tho  executioa  of 
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any  jiroofas  relating  thereto;  nor  ahall  anything  in 
tliia  act  lie  construed  to  give  to  said  district  courta 
of  Kansas  aud  Texas,  respectively,  any  greater 
juriaJiction  in  that  part  of  said  Indian  Territory  so 
a^  aroreaa.id  annexed,  res{>eatively,  to  said  district 
of  Kansas  and  said  norlhem  district  of  Texas,  than 
might  heretofore  have  beea  lawfully  exercised 
therein  by  the  western  district  of  Ai-kanaaa;  nor 
&iiall  anytLing  in  tliLs  act  contttined  be  construed  to 
violate  or  impair  in  any  respect  any  treaty  pro- 
vision whatever.  (23  TJ.  S.  Stats.  iOO.  Indian 
country,  see  ante,  sec.  533c  and  note.) 

Crimes  eonnnittsd  in  "Indian  countrr." — TJDtil 
the  act  of  Juna  17,  ISW  (4  U.  B.  Stats,  7;H),  Uoited 
Statoa  courta  had  no  jarisdiotion  to  punish  offaoBea  oom- 
mittiid  in  the  Iu<1iaa  conntryweat  of  Arkansas.  (D.  S. 
V,  Starr,  Hamp.  469;  U.  S.  v.  Joy,  Hemp.  682.)  Special 
ledshttioa  woa  necesuLry  to  invoaC  jnriBiliiitioD.  (U.  S.  v. 
Afoerty,  Hemp.  449;  U.  8.  v.  Ta-wanga-ea,  Hemp.  304.) 
The  jurisdiotion  of  thri  United  States  district  court  for  the 
westem  district  of  ArkaniiaB  over  ofTeuses  isnotaSectod 
hy  the  Act  of  March  1,  1889,  creatmg  a  Uoitad  States 
court  in  the  Indian  Territory.  (Re  Mdla,  135  U.  8.  26.?.) 
Tlie  csslusivQ  junadictLon  given  to  the  latter  court  does 
not  include  penitentiary  olfunnea,  or  oETunaes  puuisbabla 
Ly  impriaonmcnt  longor  thau  one  year  iu  tho  ponitentiary. 
(Id.)  The  "Cherokee  0Qtlei"i8  within  that  portion  of 
tlie  Indi  m  Territory  placed  within  the  jariwlichon  of  the 
United  Slates  DLftrict  L'oart  of  Kansas  by  the  act  of  18  J3 
(■2i  Stats.  U.  S-iffl},  fljid  jurisdiction  of  &  murder  com- 
mitted tliora  is  in,  that  court,  and  not  in  the  district  court 
for  tho  wustem  district  of  Arkansas.  (United  States  v, 
Suulo,  33  FaL  Re^.  919,  Sao  United  States  v.  Kogera, 
D:st.  Ct.  Ark.  23  Fed.  Hep.  C58.)  By  the  act  o£  18S9, 
ths  court  estabtishe.i  for  the  Indian  Territory  was  gWea 
cxclnsiva  ori:.'iniil  jurisdiction  ovor  all  offemej  a^aiust  the 
liwaof  theUniicd  Statci  committed  within  the  Inrlian 
TijriUir/  ai  deiined  h/  that  aut,  not  punishable  bj'  dK^^>D. 
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_    r  by  inxpriaoninent  by  hard  labor.     Exclnsive  oii^nal 

iiirisdictioD  was  given  by  the  neb  of  1839  to  the  caiuta  of 
he  United  States,  eittioj  at  Faria,  Texan,  «i  all  suoh 
t  o?en9Ba  cutnmitted  witliia  the  portion  of  the  Indian  Ter- 
f  Titary  annexed  to  the  eaatem  district  of  that  State,  of 
I  trliich.  jnriBdlctioQ  va.i  not  given  to  the  conrt  Bstabliahed 
[  in  and  fur  the  Indian  Temtorv.  (Cook  v.  United  States, 
^  'IStr.  S.  157.) 

Juriadlction  of  caurts  ganerall^. — The  United 
St3,tcs  circuit  and  district  oonrts  for  the  northern  district 
of  Texas,  the  western  district  df  Arkansas,  and  the  dia- 
triot  of  Kansas,  and  such  other  courts  as  may  be  authorized, 
shiU  have  concurretit  jurisdiction  overall  controversiea 
arising  within  tho  Indian  Territory,  hetireea  the  Indian 
nations  or  tribes  and  the  Sonthern  Kanaaa  R.  Co.,  with- 
oat  diatiaction  as  to  citizenship  of  the  parties.  [23  U.  S, 
Stata.  73;  Cherokee  Nation  v.  Southern  Kansas  S.  Co., 
135  U.  8.  Wl.) 

CONCURREST  JURISDICTION,  INDIAN  TerHITORT. 

[The  United  States  circuit  and  diatrict  courts 
for  tlie  northern  district  of  Texas,  the  weat 
ern  district  of  Arkanaas,  the  district  of  Eimsas, 
and  Buoh  other  courts  as  may  b6  authorized  by 
CongresH,  shall  have,  without  reference  to  tha 
amount  in  controversy,  concurrent  jurisdiction  over 
all  controversies  arising  between  said  Gulf,  Colorado 
and  Santa  Fa  Railway  Company  and  the  nationa 
and  trihes  through  whose  territory  said  railway 
Ehall  be  constriicted  (23  U.  S.  Btata.  72.)  Said 
courts  shall  have  like  j  uriadictioa  without  reference 
to  the  amount  in  controversy  over  all  controveraiea 

» arising  bttween  the  inhabitants  of  said  nations  or 
tribes  and  said  railway  company;  and  the  civil  ju- 
Xisdictiija  of  said  courts  is  hereby  extended  within 
the  limits  of  Siiid  Indian  Territory  without  disti no- 
:— 
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ba  necesfiaiy  to  carry  out  the  proviaioiia  of  this  act 
(23  U.  a.  Stats.  72.) 

Division  OP  Eastbrij  District. — The  conntiea 
of  Lamar,  Fannin,  Ked  Rivei-  and  Delta,  and  ftU 
that  part  of  the  Indian  Territory  attnolied  to  the 
said  eastern  judicial  district  by  the  provisions  of 
this  act,  shall  constitute  a  division  of  the  eastern 
judioia!  distiict.      (25  U.  S,  Stats.   786,  sec,  18.) 

Westbrit  district. — From  and  aftei'  the  passage 
of  this  act,  the  territory  embraced  ia  the  following 
named  counties,  as  now  constituted,  shall  compose 
the  western  judicial  district  of  said  Stats,  namely: 
Calhoun,  Victoria,  Goliad,  Hefugio,  Bee,  Saa  Pa- 
tricio, Kueces,  Cameron,  Hidalgo,  Starr,  Zapata, 
Duval,  Enoinal,  Webb,  Ls,  Salle,  McMuUen,  Live 
Oak,  De  Witt,  Lavaca,  Gonzales,  Wilson,  Karnes, 
Atascosa,  Frio,  Dimmit,  Zavala,  Maverick,  Kinney, 
Uvalde,  Medina,  Bexar,  Guadalupe,  Caldwell, 
Fayette,  Washington,  Lee,  Burleson,  Milan,  Will- 
iamson, Bastrop,  Travis,  Hays,  Comal,  Kendal, 
Blanco,  Burnett,  Llano,  Gillespie,  Kerr,  Bandera, 
Edwards,  Kimball,  Mason,  Menard,  El  Paso,  Pre- 
sidio, Tom  Green,  Crockett,  Pecos,  Concho,  Mc- 
Cultoch,  Ban  Saba,  Liimpasas  and  Aransas,'  .  (20 
U.  S.  Stats.  318.) 

1    Amisas  nuBd^lbr  31  U.S.  stats.  I9S. 

ViRGisiA.— The  State  of  Virginia  is  divided  into 
two  districts,  which  Ehall  be  called  the  eastern  and 
■westera  districts  of  Virginia.  The  western  district 
includes  the  counties  of  Albemarle,  Alleghany, 
Amherst,  Appoinattos,  Augusta,  Bith,  Bedford, 
Bland,  BotstaiLi-t,  Buchanan,  Biickinghitm,  Camp- 
bell,  Carroll,  Charlotte,  Clarke,  Craiir,  Cumberland, 
Fby:l,  Franklin,  Frederick,  Flnvanni,  Giles,  Gib.-j- 


Bon,  Greene,  Halifax,  Heary,  Ilighlanl,  Loe,  Madi- 
son, Montgumeiy,  Nelson,  Putritk,  Pajje,  Pulaski, 
Pittsylvania,  Kappaliannock,  Roanoke,  Kockbridge, 
Rockingham,  Eitssell,  Bcott,  Smyili,  Slienandoah, 
Tazewell,  Washington,  Wise,  Wythe  and  Warren. 
Tha  eastern  dLstrict  includes  the  i-eaidue  i  f  aaid 
Stata     (Rev.  Stats,  bpc.  649.) 

Indian  natioss  attached.  —The  Chiokaaaw  na- 
tion and  portions  of  tiie  Choctaw  natioa  withia 
the  following  bouuiUries,  to  wit:  Beginning  at 
Ki'd  River  on  the  southeast  corner  of  tlie  Choctaw 
natiou;  tlience  north  with  the  boundary  line  be- 
tween the  s,ud  Choctaw  nation  mid  the  State  of 
Arkansas  to  a  point  where  Big  creek,  a.  tributary 
of  the  Blaok  Fork  of  the  Kimishi  river,  crosses 
the  said  boundary  line,  thence  westerly  with  Big 
creek  arid  tlie  said  Black  Fork  to  the  junctioa  of 
the  said  Black  Fork  with  BiiSaJo  creek;  thence 
nurth  westerly  with  said  Buffalo  creek  to  a  j'oint 
where  the  same  is  crossed  by  the  old  military  road 
from  Fort  Suiieh,  Arkansas,  t>)  Bjggy  Depot,  in 
the  Choctaw  nation;  thence  saiithweaterly  wittthe 
said  road  to  wheifl  the  same  creases  Perryville 
creek;  thence  northwesterly  upsaidoreek  to  where 
the  same  ia  crossed  by  the  Missouri,  Kanans,  and 
Texas  railway  ti-ack;  thence  northerly  tip  the  center 
of  the  main  track  of  tbe  said  road  to  tlie  South 
Canadian  river;  thence  up  the  center  of  the  main 
channel  of  the  said  rirer  to  tlie  western  boundary 
line  of  the  Clnckusaw  nation,  the  same  being 
ttie  nortliwe«t  corner  of  the  said  nation;  thence 
south  to  the  bcunitary  line  between  the  said  nation 
and  tha  reservation  of  tha  Wichita  Indians;  thence 
ooiitinuing  south  with  ihe  boundary  line  between 


the  saiJ  Chickasaw  nation  and  the  reservations  of 
t!ie  Kiowu,  Comiinche,  and  Apache  luui  im  to  Rfd 
river;  thence  down  said  river  to  the  pl.ics  of  be- 
ginning; and  all  that  portion  of  the  Imlian  'ierri- 
t^i-f  nut  annexed  to  the  district  of  Kansas  Ly  the 
act  approved  January  6th,  1883,  and  not  8''t  apart 
aiiJ  occupied  by  the  five  civilized  tribfs,  shall,  from, 
anil  aJ'ter  tlie  passage  of  this  net,  be  annexed  to 
a. id  cOLixtitute  a  patt  of  the  eastern  judicial  du- 
tiict  of  the  state  of  Texas,  for  juiUciil  purpose.!. 
{^2  U.  S.  Stats.  400;  25  U.  S.  Stats.  786,  saa.  IT.) 

The  public  Isind  strip,  we^tof  the  one  hnndrnilth  rnand- 
ian,  bouudeil  on  tha  south  by  Testis,  on  the  west  by  Isew 
nlux'cii,  and  un  the  north  by  Cnloroilo  uud  Kans-H,  wii 
■,ni.oxtht  by  tl'O  act  of  1S39  tci  tlie  eoatemiliBtrcC  uf  Texas 
forauoh  jiidieialpnrpoBeBSsby  that  actap')prtuini:illotlio 
court  held  at  F^ria  in  thdt  diatrict.  (Cook  v.  UuiUd 
Sutes,  138  U.  8.  157.) 

Washington. — Division  or  district.— For  the 
purpose  of  holiling  terma  of  the  district  court,  Baid 
district  shall  be  divided  into  four  divisions,  to  be 
known  as  the  eastern,  southern,  northern  and  west- 
ern divisions,     (26  If.  S.  Stats.  45.) 

Easterk  division. ^The  counties  of  Spokane, 
Stevens,  Okanogan,  Douglas,  Lincoln,  Adams  and 
Kittitas,  including  any  and  all  Indian  reservations 
in  one  or  more  of  said  counties,  shall  con.^titute  tLe 
eastern  division,  the  court  for  which  shall  be  helj 
at  the  city  of  Siwkane  Falls.     (26  U.  S.  Stats.  45.) 

SoDTHEBN  DIVISION. — The  oounties  of  Whitman, 
Asotin,  Garfield,  Columbia,  Walla- Walla.  Franklin, 
Yakima,  and  Klickitat,  including  any  and  all  In- 
dian renervationa  in  one  or  more  of  sai.l  counties, 
shall  consiituto  the  southern  division,  ike  wn^A 
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\  for  wliich  Bhall  ba  held  at  the  city  of  Walla  WiJla. 
(26  n.  S.  Stats.  45.) 

Northern  division. — The  counties  of  Whatcom, 
t  Skagit,  San  Juan  laland,  Snohomish,  ClalUiin, 
I  Jefferson,  Kitaap,  and  King,  including  any  and  all 
I  Indian  resei'vationa  in  one  or  more  of  said  counties, 
1^  ehall  constitute  the  northern  division,  tlie  court  for 
I  which  shall  be  held  at  the  city  of  Seattle.  {26  U. 
\  B.  Stata.  46.) 

Western  division. — The  counties  of  Pierce, 
L  IS-Bsoa.,  Thurston,  Chehalia,  Pacilie,  Lewis,  Wah- 
\  biakum,  Cowlitz,  Clarke,  and  Skamania,  iiiclading 
L  -any  and  all  Indian  reservations  in  one  or  more  of 
I  said  counties,  shall  oonstitnte  tlie  western  dittriot, 
'  the  court  for  which  ahall  be  held  at  the  city  of  Ta- 
r  coma.     (26  U.  S.  Stata.  45.) 

WiHCOSHIS. — The  State  of  Wisconsin  is  divided 
I  into  two  districts,  which  shall  be  called  the  eastern 
and  western  districts  of  Wisconsin.  The  weatera 
I,  district  incJudea  tiie  counties  of  Rock,  Jefferson, 
I>ane,  Green,  Grant,  Columbia,  Iowa,  La  Fayette, 
Sauk,  Eichland,  Ci-awford,  Vernon,  La  Crosse, 
Monroe,  Adams,  Juneau,  Buffalo,  Chippewa,  Diinn, 
Clark,  Jackson,  £au  Claire,  Pepin,  Aliirathoii, 
Wood,  Pierce,  Polk,  Portage,  Saint  Crois,  Trem- 
pealeau, Douglas,  Barron,  Burnett,  Aaliland,  and 
Bayfield.  The  eastern  diatriet  includes  the  residue 
of  said  State.     (Rev.  Stats,  sec.  55U.) 

g  17.  EITect  of  alteration  of  Judicial 
diHtrlcton  pendinenctlonH  and  proceed- 
IncEih — TriLnsfer  of  cuuisea. 

Alabama. — All  civil  suits  and  procepi lings  now 
pending  in  the  circuit  or  disU'ict  couita  ia  said 


1  notbfl  afleuteilby  tli:a  act.     (Approved 
Muy  2,  188-1.      23  U.  &  Stata.  18.) 

Ahkassas. — -Ail  actions  or  proceedings 
pending  Bgiiinst  parties  residing  in  eithi^r  of  aaid 
coimtifs  in  tho  court  for  the  auid  westei-n  district 
may,  on  the  application  of  eitber  party,  be  trans- 
ferred to  the  conrt  for  the  eastern  district  at  Little 
Book;  and  in  case  of  such  transfer,  ail  papers  and 
files  thei'ein,  with  copies  of  all  record  entiiea,  siiall 
be  tranafei-red  to  the  office  of  the  clerk  of  huuh 
court;  and  the  same  shall  proceed  in  all  respects  as 
though  originally  commenced  in  saiJ  court  at  Little 
Rock.     (3i  U.  S.  Stats.  83.) 

California. — All  suifcsand  other  j>roceedings  of 
every  kind  and  nature  now  pending  iu  tUe  cii-ctiib 
or  district  court  of  the  United  States  fi)r  the  dis- 
trict of  California  shall  be  tried  and  disposed  of  in 
the  circuit  and  district  courtu,  respectively,  for  Baid 
northern  district  of  California,  as  the  same  would 
have  been  if  thia  act  had  nut  been  passe  i,  and  for 
that  purpose,  jurisdiction  ia  reserved  to  auid  couilia 
in  the  said  northern  district  of  Culifornia.  ("Ji  U. 
S.  Stats.  308.)  XJpoa  application  of  any  party  to 
any  suit  or  proceeding  now  pending  in  the  present 
circuit  or  district  court  of  tlie  present  district  of 
California,  which  would  have  been  coninitnced  in 
the  proper  court  for  the  southern  district  of  Cali- 
ifornia  if  this  act  had  been  in  force  at  the  time  of 
the  commencement  thereof,  the  proper  court  shall 
order  that  the  same  be  removed  for  furllier  pro- 
ceedings to  the  proper  court  for  said  southern  dis- 
trict, at  tlie  cost  of  the  party  applying  for  bu -h  re- 
moval; and  thcraui)on  the  clerk  shall  trans^niit  cer- 
tified copies  of  a!l  the  papers,  and  of  all  ord*t4  wvi. 
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recorJs  made  therein,  to  the  clerk  of  the  court  to 
■whicliBiicliBiiitorproceedings  shall  bo  removed,  and 
all  other  proceedings  aliall  be  hud  in  said  court  to 
whioh  the  same  alioJl  be  rtmoved  as  if  a:iid  suit  or 
proceed  ng  had  originally  been  coumienced  therein. 
(2±lJ.y.  Stats.  308.) 

CoLOR-iDO. — Actions,  suitii  and  proceedingg  pend- 
ing and  uadetermiued  in  the  district  court  for 
t!ie  southern  and  western  divisions,  as  declared 
by  said  act,  of  which  a  circuit  couili  has  jurisdictiou 
exclusive  of  the  district  court,  may  be  crtifiod 
into  the  cimuit  court  sitting  ut  the  same  place,  for 
further  proceedings  therein  and  for  final  hearing 
or  trial  thereof.     {21  U.  8.  St.its.  7G.) 

Georgia. — Civil  actions  or  proceedings  now- 
pending  at  Savannxh  in  said  aouthei'n  district, 
which  would  under  this  act  be  brought  in  the  west- 
em  division  of  Baid  district,  may  be  transferrer!,  by 
the  consent  of  all  the  parties,  to  said  western  divis- 
ionj  and  in  case  of  such  transfer,  all  pi]iers  and 
files  therein,  with  copies  of  all  journal  eutjiei,  shall 
ba  tnnsferred  to  the  deputy  ch.rk's  office  at  Mfu»n, 
and  tlie  same  shall  be  proceeded  with  in  all  rKspecta 
as  thoueh  it  was  orii,dnally  commenced  in  the  west- 
em  division.  (21  U.  8.  Stats.  63.)  Civil  actions 
or  proceedings  Qow  ])ending  at  Atlanta,  in  the 
northern  district,  in  which  parties  reaiiling  in  the 
Gouuties  by  this  act  transfeired  to  the  southern 
district  are  intdrested,  may  be  transfe' reJ,  by  the 
consent  of  all  tlie  parties,  to  the  proper  coiii-ts  in 
the  northeaatem  division,  of  the  south'-m  district 
as  hei-ein  provided.  (25  U.  S.  St^its.  671.) 
All  civil  acti-ini  or  proceeilinga  now  pending  either 
at  Macoa  or  SavimuaU,  in  s^iJ  toutae;Q  district. 


ill  wLioh  the  parties  residing  in  thn  counties  by 
tliia  act  assigned  to  said  miillieastern  division  are 
intereste.l,  may  bd  transferred,  by  tile  consent  of 
ail  parties,  to  the  pro])or  court  in  said  mutbeaat- 
ern  division.  ("25  U.  S.  Stits.  C7i.)  AnJ  in  case 
of  such  transfer,  all  papeia  and  fdea  therein,  with 
copies  cf  all  journal  entries,  shall  be  transrerred  to 
the  clerk's  olfice  of  the  court  to  which  they  are 
transferred,  arid  the  some  ehiill  be  proceedeil  with 
ia  a'l  respecU  as  thuugh  the  caso  were  originally 
brought  tlierein;  hut,  without  such  consent,  Buck 
actlona  or  ^iroceeilings  sliall  be  continued  an  1  cur- 
ried on  as  it  the  act  hatl  not  bei^n  pas.ied.  (25  TJ. 
S.Stufci,  671.)  No  suit  0!-  prosecution  niw pending 
against  a  citizen  or  citizens  residini^  in  cither  oi' 
said  counties,  conatitnting  the  division  hereby 
create' I — western  diviaion — in  either  of  said  court', 
at  any  other  place,  under  the  provisiiona  of  exiat- 
ing  lan^,  sliall  be  affected  by  this  act,  but  the  same 
ehail  be  prosecuted  und  determined  oa  though  this 
act  had  not  been  passed.  (26  U.  8.  Stata.  1110.) 
Illisois.^A  il  causes  and.  proceedings  in  law, 
equity,  admiralty,  orkinkraptcy  now  pendintjin  the 
circuit  or  district  court  of  the  northern  district  of 
Illinois,  where  tdl  the  defendants  (or  t!ie  plaintiGs, 
when  tho  jurisdiction  i*  derived  from  the  residence 
of  the  p'iilntitfir  compLiinant*  within  the  district) 
shall  reside  in  tho  Bouthern  division  of  said  dbtrict, 
sh.il!  be  t  ansferred  to  the  court  of  such  division, 
said  transfer  to  be  made  in  vacation  or  in  term- 
time;  if  m  >de  in  vacation,  only  on  the  aSidavit  tliat 
a!l  the  sail  parties,  pluinti.T  or  defendant,  as  the 
case  may  b",  are  residents  of  saidsouthiTndivi.ion, 
I    .«iid  ton  days'  iioti^e  of  the  p-jrpose  and  lime  of  tha 


hearing  of  a^id  motion;  but  if  made  ia  terin-tiine, 
ihen  on  jnotion  and  affidavit  only.  (2i  TJ.  8. 
Staia.  442.)  All  civil  causes  now  pending  in  the 
United  States  circuit  or  district  court  for  tliesouth.- 
ern  d.^triot  of  Illiuuia,  against  parties  residing  in 
tliat  ]M>i'tion  of  said  disti-ict  by  this  act  annexed  to 
and  iiicorjHjrated  iu  the  Baid  northern,  district,  may 
remaiaand  bo  finally  disposed  of,  resjiei; lively,  in 
the  court  in  which  they  are  now  pending,  unless 
the  defendanLs  therein  shall  desire  to  have  tliQ  aame 
tmnsf  Jrti;d  to  the  appropriote  divisiioa  of  suid  court 
in  the  district  in  which  they  reside,  as  provided  by 
this  act;  in  which  last  event  such  transfitr  shall  be 
app'ied  for  and  made  to  the  court  for  the  divisioa 
of  the  residence  of  such  defendant  ia  said  northern 
district,  or  to  the  court  of  the  southern  disi^rict,  aa 
the  case  may  be,  ia  the  manner  above  piovided  in 
the  seventh  section  hereof  for  the  ti-aasfer  of  fiend- 
ingc'iuses  from  the  court  of  the  norcheru  divisioa 
of  said  northern  district  to  that  of  tlie  southern 
diviaiou  thereof,  mut<it!a  •muiandU.  {24  U.  8. 
Btttta.  442.)  When  a  cause  shall  be  transferrod  aa 
above  provided  by  the  teventh  and  eighth  sections 
hereof,  either  from  the  northern  division  of  said, 
northern  district  to  the  southern  division  thereof 
or  from,  the  southern  dLstrict  of  Illinois  to  tha 
Eouthern  division  of  said  northern  district,  it  shall 
be  the  duty  of  the  clei  k  of  the  court  from  which, 
the  transfer  is  made  to  carefully  transmit  to  the 
clerk  of  the  ciurt  to  which  the  transfer  is  made 
the  entii-e  fil''s  of  pHpers  in  the  cause,  and  all  doou- 
nientt  and  deposits  in  liis  court  pertaining  thereto, 
togt^ther  with  u  ccrtitied  transcri;it  of  the  mcoitl  of 
eaU  oixlers,  interlocutory  decrees,  or  othct'  entries  ia 


said  cauEe;  and  Le  sliull  aL<o  certify,  under  Uie  stml 
of  the  court,  that  t!ie  papera  aie  all  wliii^h  are  oa 
£1q  ia  said  court  belonging  to  Baid  cause;  for  the 
performance  of  which  dutiea  said  clerk  so  tians- 
mittiug  and  certifying  ehull  receive  the  same  ft«B 
as  are  now  allowed  by  law  for  Biujiiar  servicat,  to 
ba  taseJ  in  the  bill  of  costs  and  regularly  collected 
with  the  other  costs  in  the  cause;  and  such  tran- 
BOiipt,  wh"sii  BO  certified  and  received,  shall  hence- 
forth constitute  a  part  of  the  record  of  the  cause  in 
the  court  to  v  hich  the  transfer  shall  be  made,  (24 
TJ.  S.  Etata.  442.) 

lowA.^ — All  cansea  now  pending  in  the  courts 
held  in  the  respective  divisions  of  the  Slate  of 
Iowa  shiiU  be  coutinuevl  in.  the  corresponding  divis- 
ions of  tlie  northern  or  Bouthem  districts  with 
the  same  force  and  effect  aa  though  originally  com- 
menced therein.  That  all  }>ros<;cutioa3  for  criuieB 
or  offenses  hereafter  committed  in  either  of  Baid 
districts  shad  be  cognizable  within  such  district; 
and  all  pi'oaecutions  for  crimes  or  offenses  hereto- 
fore committed  in  the  district  of  Iowa  bhalt  be 
commenced  and  pi-oceeded  with  as  if  this  act  had 
not  been  passed.     (22  U.  S.  Stats.  172.) 

Kashas. — All  civil  suits  and  proceeilings  now 
pending  in  tlie  circuit  or  district  court  of  snid  d:s- 
triot  of  Kan=aB,  and  which  would,  if  ii-.-titnted 
eiber  the  passage  of  this  set,  lie  i-equiit'd  ti)  b.; 
brought  in  the  second  division  of  said  distiict,  u;ay 
1»  transferred,  by  consent  of  all  the  jiartie-a,  to  sa.d 
second  division  of  said  district,  and  tlieie  d  spo.^tiil 
of  in  the  same  manner  and  with  like  eir.  ct  as  if 
the  same  Ii.id  been  there  instituted ;  and  all  }>i'oa- 
Lew,  writs  a..d  recogcizancci  reUting  to  sucli  suita 
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and  proceedings  bo  tmnafeired  ahall  bo  considered 
03  belunjj'iug  to  the  term  of  tlio  court  in  the  second 
diTUiion  ot'  aiiJ  district,  in  tlie  eaiae  manner  aud 
with  like  effiict  aa  if  they  had  been  issneil  or  taken 
ia  reference  theieto  oiiginally.  (26  U.  8.  Stats. 
129.) 

Kestucky. — Thia  act  shall  not  affect  the  juria- 
diction,  power  and  authority  of  the  court  as  to  ac- 
tions, prosecutions  and  proceedings  already  begua 
and  pending  in  add  dbtnct,  but  the  same  will  pro- 
ceed as  though  thia  act  hutl  nob  been  passed,  extmpb 
that  tho  court  shall  liai-e  power,  whic-h  it  may  ex- 
ercise at  discretion,  to  trinafer  to  the  court  in  said 
division  such  of  peiiding  actions,  prosecutions  and 
proceedings  as  miglit  jiroperly  bo  begun  therein. 
under  the  provisions  of  this  act.  (25  U.  S.  Stata^ 
389.) 

Louisiana. — All  civil  suits  in  law  or  equity 
which  have  arisen  in  the  pHrislies  composing'  said 
western  district,  or  against  iiei-sons  residing  therein, 
or  concerning  lands  eituated  therein,  and  now  pend- 
ing, together  with  all  process,  writs,  i-ecognizance^ 
and  records  belonging  thereto,  shall,  with  the  con- 
sent of  a. 1  the  piirties,  be  transferred  to  said  western 
district.  (21  U.  8.  8tat^  &07.)  And  it  ahull  be 
the  duty  of  tho  clerks  of  the  district  and  circuit 
courts  of  the  United  8tat^  in  New  Orleani,  when- 
ever the  courts  shall  so  order,  to  transmit,  by  somn 
safe  conveyance,  or  to  deliver  to  the  clerks  of  th^ 
conrtainthe  western  distiict,  or  their  order,  the 
original  jiapei-s  in  all  such  cases  as  properly  belong 
to  the  court  in  the  western  district  by  the  pro- 
visions of  this  act,  together  with  n  transcript  nt 
the  pioceudinga  bad  tliei-ein.     {3 1  U.  S.  Stata.  COT.) 


BriCHiOAN. — Thia  act  Bha'l  not  affect  oi 
wise  intei-fere  with  cauaea  of  ftction  now  peiidiiig 
in  the  circuit  or  disti  iut  courts  for  tha  eaaterii  dirf- 
trictof  MLchigan,  but  tlie  Siima  may  bo  procaode.l 
with  in  tha  aaiuo  miinner  aa  tliougb  tbia  aubhiid 
not  boon  passed;  provided,  kavii.ver,  that  upon 
cttiiae  sliowD,  tlie  circuit  and  d'atrict  coni'ta  for  the 
eastern  district  may  tranffec  civil  cauaea  arising  ia 
tbit  portion  of  said  diati  ict  det^icbed  therefrom  by 
tliis  act  to  tlie  circuit  and  district  courts  for  tlie 
northern  division  of  the  western  district  of  Mirhi- 
gan,  provided  for  in  tliia  act.  (30  U.  S.  Stata. 
175.) 

MiSBissiPPi. — All  causes  and  proceedings  in 
law,  equity,  or  bankruptcy,  now  pending  in  the 
district  court  of  the  norlhern  district  of  Missis- 
sippi, where  all  the  defendimta  (or  the  plaintiiTa, 
i\  liei-e  the  jiiriadiction  ia  derived  from  the  resilience 
of  the  pluiutiifs  within  the  district)  ah  all  reside  in 
the  eastern  division  of  said  district,  shall  be  trans- 
ferred to  the  court  of  Buch  eastern  division  of  said 
northern  district,  said  transfer  to  be  made  in  vaca- 
tion or  in  term-timfl;  if  made  ia  vacation,  only  on 
an  affidavit  of  all  the  parties  defendant  that  they 
are  resident  iu  said  eLtstern  division,  and  on  ten 
diys'  notice  of  the  purpose  and  time  of  hearing  of 
s:tid  motion;  but  if  made  in  term-time,  then  on 
motion  and  affidavit  only.  (22  V.  8.  Stata.  101, 
89C.  6).  All  civil  causes  now  pending  in  the 
United  States  court  for  the  southern  district  of 
Mississippi  against  parties  residing  in  that  part  of 
thfl  territory  of  said  southern  district  by  this  act 
annexed  to  and  incorporated  in  the  aforesaid  nortli. 
will  judicial  district,  cad  that  all  civil  caussa  no^ 
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pen'ling  in  t je  TTnitel  States  caurt  iir  t! 
ern  distriot  of  Misaissijipi  against  parties 
in  that  part  of  the  t«rritory  of  sr.iJ  noi-thorn 
triot  bj  this  act  mrnexal  to  and  iacotpDratod 
the  aforesaid  soutiiern  judicial  district,  may  rem! 
and  be  finally  disptiseJ  of,  respectively, 
courts  in.  which  they  are  now  peaUiaj,  unless  thai 
di.'fend)tDts  therein  aliall  desire  to  h;t 
transferred  to  the  fljipropriate  couita  in  tUa  dia- 
triofc  in  which  they  reside,  as  provided  by  this  aotj 
in  ■which  last  event  such  transfei'  shall  be  appUad 
for  and  made  to  the  court  for  the  division  of  tha 
residence  of  sncli  defendant  in  sn,id  northciii  dis- 
trict, or  to  the  court  of  the  said  southern  district, 
as  the  case  may  be,  iu  the  manner  ubove  provided 
in  the  sixth  section  hereof  for  tlio  transfer  of  pend- 
ing causes  from  the  court  of  the  western  divisiom 
i  of  said   northern  district  to  that  uf  the  caster& 

1  diviijon  thereof,    mutalis    mutandis.     (J2    TJ.    B* 

\  Stuts.  101,  sec.  8.) 

I  Duty  of  clekk  ok  tkansfek. — When  a  oatise 

1  shall    be   transferred,  aa   above   provided   by  the 

I  sixth  and  eight  sections  hereof,  either   from  tlie 

B  western  division  of  said  northern  district  to  tlie 

H  eastern  division  thereof,  or  from  tlie  southern  dia- 

H  trict  of  Mississippi  to  tlie  appropriate  division,  of 
^^  said  northern  district,  it  shall  be  the  duty  of  tlie' 
^B  clerk  of  the  court  from  which  the  trajisfer  ia  mado 
^^  to  carefully  transmit  to  the  clerk  of  the  court  to 
^H  which  the  transfer  is  made  the  entire  file  of  papetB 
^H  of  the  cause,  aud  all  documents  and  de[)osits  in  his 
^^^  court  pci-tuining  thereto,  together  with  tlie  certified 
^^^  transcript  of  the  lecoid  of  all  ordi-ra,  interhicutory 
^^^     decrees,  or  other  entries  in  said  cause;  and  ho  shall 


also  certify,  under  eenl  of  the  court,  tliat  the  papers 
sent  Hi'e  all  wliiuh  are  on  G'e  in  said,  court  belonging 
tothecxiiae;  for  tlie  performance  of  wliicli  duties 
said  cleilc  s  i  tmnsmittLng  and  certifying  eliall  re- 
ceive  the  samo  feea  aa  are  now  allowed  by  law  for 
similar  seivicps,  to  be  taxed  in  the  bill  of  coatsand 
regularly  collected  with  the  other  coats  of  the  cause; 
mul  such  transcript,  whenso  ce'  tified  and  received, 
Eliall  tbenceforth  constitute  a  part  of  tbe  record  of 
tba  c^inse  in  the  court  to  wliicb  tbe  transfer  shall 
le  made.  (23  U.  8.  Stats.  101,  sec.  9.)  It  sliall 
be  the  duty  of  tbe  clerks  of  the  courts  now  held  at 
Jackson,  on  demand  of  either  party  to  any  suit 
now  pending  in  either  of  said  courts,  and  properly 
belonging  to  tbe  court  at  Vickaburg,  to  make  out 
and  certify  a  copy  of  the  record  and  proceedings  in 
such  suit,  aud  to  transmit  the  same  to  the  deput; 
clerk  of  tbe  proper  court  at  Vickaburg,  who  shall 
enter  said  cause  on  bia  docket,  and  tbe  same  shall 
La  proceeded  with  as  if  it  had  been  originally 
brought  in  said  court.  The  feea  for  such  transcript 
shall  be  jiaid  by  the  party  applying  for  tbe  Bime. 
(24  U.  S.  atata.  430,  sec.  3.)  It  shall  be  tbe  duty  of 
the  clerka  of  tba  courts  now  held  at  Jackson,  on  de- 
mand of  either  party  to  any  suit  now  punding  in 
eitlier  of  said  cfiutta,  and  properly  belonging  to  the 
court  at  Miesiasippi  City,  to  make  out  and  ceilify 
&  copy  of  tbe  recoi-d  and  proceedings  in  3uch  suit, 
and  to  ti-ansmit  tbe  sametotlie  deputy  clerk  of  tbe 
proper  court  at  M'ssissippi  City,  who  s!i;dl  enter 
said  cause  on  Lis  docket,  and  tbe  same  shall  bepi'o- 
cei-ded  with  as  if  it  fiad  been  originally  brought  in 
aiid  court.  The  fesa  for  such  transcript  sliall  he 
paid  by  tha  party  applying  fjr  tbe  same.  (23  U. 
S,  Stats.  73,  sec  Z.) 


MiaaocRi. — Wlien  a  cause  shall  be  ordered  to 
"be  transferi'eJ,  as  above  proviJed,  to  a  court  in  any 
other  division,  it  shall  bo  the  duty  of  the  clerk  of 
the  court  from  which  the  transfer  is  mailo  to  care- 
fully transmit  to  the  clerk  of  the  court  to  which 
the  transfer  is  made  the  entire  file  of  jiajiera  of  the 
se,  and  all  documents  and  deposits  in  his  court 
pertaining  thereto,  together  with  a  certified  triin- 
Boript  of  the  record  of  all  orders,  interlocut  jry  de- 
les,  or  other  entries  ia  the  cause;  and  he  Bhall 
o  certify,  under  seal  of  the  court,  that  the  papers 
it  are  all  which  ai'e  on  file  in  said  court  bt'lung- 
ing  to  the  cause,  for  the  performance  of  wJiich  du- 
ties said  clerk  BO  transmitting  and  certifying  shall 
sive  the  same  fees  as  nuw  allowed  by  law  for 
ilar  services,  to  be  taxed  in  the  bill  of  costs  Etnd 
regularly  collected  with  the  other  costa  of  the 
cause;  and  such  transcript,  when  so  certified  and 
received,  shall  thenceforth  constitute  a  pa' t  of  tho 
record  of  the  cause  in  the  court  to  which  tlie 
transfer  shall  he  made.  (24  TJ.  S.  Stata.  424.) 
Any  cause  may,  by  the  written  consent  of  both 
parties  or  their  attorneys  of  record,  be  transferred 
to  the  court  of  either  division  or  district,  without 
regard  to  the  residence  of  the  defendants,  and 
whether  such  cause  be  now  pending  or  be  insti- 
tuted hereafter.  {24  U.  8.  Stata.  424.)  All 
civil  and  criminal  causes  or  proceedings  pend- 
ing in  the  eastern  district  of  Missouri  which 
I  originated  in  said  county  of  Audrain  shall  remain 
within  the  jurisdiction  of  the  United  States  court 
for  said  eastern  districtfor  final  disposition,  (25  U. 
6.  Stats.  153.)  All  civil  cnusfs  and  pi-oceedings  in  law, 
equity  or  bankruptcy  now  pending  in  any  d:striafc 
I I 


n 


iOr  circuit  court  of  the  United  States  in  the  State 
Ol'  Miosouri,  where  all  the  defemianta  (or  plaintiffs, 
vhere  the  jurisdiction  ia  derived  fi-oni  the  residence 
of  the  plaintifls)  shall  reside  in  either  of  the  divis- 
ioQB  in  which  courts  are  hereby  estahlished,  may, 
in  the  discretion  of  the  court,  be  tmnaferred  to  the 
court  of  the  division  in  which  the  defendants  (or 
plaintiffs,  where  the  juriadiction  is  derived  from 
their  residence)  reside,  and  the  transfer  miiy  be 
made  in  vacation  or  in  term-time.  If  ma<le  in 
vacation,  an  affidavit  of  all  the  parties  defendaiit 
that  they  are  resident  in  said  division  shall  he  filed, 
and  tea  days'  notice  of  the  purpose  and  time  of 
hearing  of  said  motion  shall  be  given  tlie  opposite 
party  or  his  attorney  of  record ;  but  if  made  in 
term-time,  then  on  motion  and  affidavit  only.  And 
the  said  circuit  and  district  courts  for  said  divisions 
shall  have  the  same  powers  and  jurisdiction,  with 
the  same  right  to  parties  to  prosecute  apjieals  and 
writs  of  error  thereupon,  as  now  pertain  to  the 
district  and  circuit  courts  for  said  eastern  and 
western  judicial  districts.  (34  U.  S.  Stats.  424,  sec. 
6.)  All  civil  and  criminal  caHses  or  proceedings 
pending  in  the  courts  of  the  United  States  for  the 
northern  division  of  the  eastern  district  of  Missonri 
which  originated  in  said  county  of  Audrain  shall 
reniaia  within  the  juriadiciion  of  said  courts  for 
that  division  until  finally  disposed  o£,  and  all  offenses 
cjmmilted  in  said  county  agaitist  the  laws  of  the 
United  States  before  the  passage  of  this  act  shall 
also  be  cognizable  in  the  United  States  courts  for 
the  northern  division  of  said  eastern  district  until 
Jfinal  disiwsiiion  of  the  same.  (36  U.  8.  Stats, 
\53,    sec.    2,    as  amended  25   U.  S.  Stats.    403.\ 
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Ali  civil  suits  and  pivxieedinga  now  pending  in  the 
circuit  or  district  court  of  said  west-'m  district 
of  Missouri,  and  which  would,  if  instituted  after 
the  passage  of  this  act,  be  required  to  be  brought 
tliO  western  division  of  said  district,  may  be 
t  ttnsfeired,  by  consent  of  all  the  parties,  to  Bald 
wpstern.  diviaion  of  said  district,  and  there  dis- 
posed of  iu  the  BEitne  manner  and  with  like  efiect 
as  if  the  SMnie  had  been  there  instituted;  and  all 
pi-ooess,  ■writs,  and  recognizances  relating  to  snch 
suits  and  proceedings  so  trajisferred  shall  be  con- 
sidered as  belonging  to  the  term,  of  the  court  in 
the  western  divitjion  of  said  district,  in  the  same 
,nner  and  with  like  effect  as  If  they  had  been 
lied  or  taken  in  reference  thereto  originally. 
(Approved  January  21,  1879.  See  Eev.  Stats, 
sees.  672,  624,  658;  20  U.  S.  Stats.  2C3.)  All 
civil  causes  now  pending  in  any  of  the  courts  in 
Bitid  eastern  or  western  district,  or  any  diviaicn 
tliereof,  against  parties  residing  in  some  other  divis- 
ion hereby  created,  may  remain  and  bo  finally 
disposed  of  in  the  court  in  wliich  they  are  now 
pending,  respectively,  unless  the  defendants  therein 
Bh:dl  desire  to  have  the  same  transferred  to  the  ap- 
pLopriate  court  of  the  division  in  which  they  reside, 

I  in  which  last  event  snch  transfer  shall  be  applied 
fur  to  the  court  of  the  division  in  which  the  cause 
is  pending.  (24  U.  S.  Stats.  424.) 
Ohio, — Actions  or  proceedings  now  pending  at 
Cleyelaud,  in  said  district,  which  would  uuder  this 
act  be  brought  in  the  western  division  of  said  dis- 
trict, may  be  tmnsferred,  by  consent  of  all  the  par. 
ties,  to  said  western  division;  and  in  cnso  of  such 
ti-ausfer,  all  papers  and  files  therein,  vhh  cojiies  of 


all  journal  entries,  shall  be  transferred  to  the  dej)- 
uty  clerk's  ofRce  at  Toledo;  and  the  same  shall  be 
proceeded  with  in  all  respects  as  though  it  originally 
oommenoed  in  the  weHteni  division.  (20  U,  S. 
Stats.  101.)  Actions  or  proceedings  now  pending 
at  Cincinnati,  in  said  district,  which  would  under 
this  act  be  brought  in  the  eastern  division  of  said 
district,  may  be  transferred,  by  the  consent  of  all 
the  parties,  to  said  eastern  dirision;  and  in  case  of 
such  transfer,  all  papers  and  tiles  therein,  with 
copiesof  all  journal  entries,  shall  be  transferred  to 
the  deputy  clerk's  office  at  Columbus,  and  the  a: 
shall  be  proceeded  with  in  all  respects  as  though  it 
originally  commenced  in  the  eastern  division.  (21 
T7.  S.  Stats.  63;  1  Sup.  508.)  All  civil  and  crimi- 
nal causes  or  proceedings  now  pending  in  the  north- 
ern district  of  Ohio,  which  originated  in  said  county 
of  Logan,  shall  remain  within  the  jurisdiction  of 
the  United  Statrs  court  for  said  northern  judicial 
district  for  final  disposition.  (26  U.  S.  Stats.  799.) 
Tennessee. — All  cases  now  commenced  or  de- 
pending in  said  western  district,  affected  by  this 
act,  shall  be  heanl,  tried,  and  determined  in  the 
same  manner  as  if  this  act  had  not  been  passed; 
and  the  prosecution  of  all  crimes  heretofore  com- 
mitted in  said  western  district  shall  be  prosecuted 
and  punished  in  the  same  manner  as  if  this  act  had 
notbeen  passed.  (Approved  March  3,  1875.  See 
Eev.  Btats.  sec,  647.)  Actions  orproceeilings  now 
pending  at  Memphis  against  defendants  residing  in 
Buid  county  of  Hardemaa  may,  on  the  a])plieation 
of  either  party,  be  transferred  to  the  court  at 
J,ickBon.  (22  V.  8.  Stats.  402.)  That  causes 
I, now  peuding  in  the  middle  district   of  Ten.uei,^i*«i 


from  Fentress  oouaty  shall  be  determined  where 
pending,  except  in  cases  where  both  parties  con- 

~    aeiit  to  removal.      (23  U.  S.  Stats.  280.) 

Texas. ^Civil  actions  or  proceedings  now  pend- 
ing in  the  court  at  San  Antonio  against  pai-ties 
residing;  in  the  counties  of  El  Paao,  Fee 08,  Presidio, 
Turn  Gi-een  and  Crockett,  and  nuw  pending  in  the 
court  at  Graham  against  parties  residing  in  the 
counties  'of  Andrews,  GaineSj  Yoakum,  Cockran, 
Bailey,  Parmer,  Castro,  Lamb,  Hockley,  Teity, 
Dawson,  Mai-tin,  Swisher,  Hale,  Lnbbook,  Lynn, 

■  Floyd,  Crosby,  Garz'i, Borden,  Howard,  Sourryand 
Mitchell,  as  provided  in  the  act  to  whieh  tiis  is 
amend.itory,  may,  ontheapphcation  of  either  party 

'  to  Buch  actions  or  proceedings,  be  transferred  to 
the  court  at  the  city  of  El  Paso.  (20  U.  9.  Stats. 
318,  as  amended  23  U.  S.  Stats.  35.)  Actions  or 
proceedings  now  pending  at  Brownsville,  Ausrin, 
Galveston  and  Tyler,  which,  under  this  act,  would 
be  brought  in  some  other  district,  may,  on  applica- 
tion of  eithur  party,  be  transferred  to  the  proper 
court  of  said  district ;  and  in  case  of  such  transfer, 
all  papers  and  flies  therein,  with  copies  of  all  jour- 
nal entries,  shall  be  tninsferred  to  the  office  of  the 
clerk  of  such  court,  and  the  same  shall  proceed  in 
espects  as  though  originally  commenced  in  said 
court.     (20  U.  S.  Stats.  318.) 

Pehding  Causes. — Civil  actions  or  proceedings 
now  pending  against  parties  residing  jn  either 
of  said  counties  in  the  courts  named  in  the  first 
and  second  sections  hereof,  as  provided  in  the 
act  to  which  this  is  an  amendment,  may,  on  the 
Hjiplicatiiin  of  either  party,  be  transferred  to  the 
proper  cjurt  of  saiJ  district  under  this  act;  and  in 


I  transfer,  all  papera  and  files  therein, 
"wltli  copies  of  all  journal  entries,  shull  ba  trans- 
ferred to  the  offioe  of  the  clerk  of  Buch  court ;  and 
the  same  shall  proceed  in  all  respecti  as  though, 
originally  commenced  in  said  court;  and  civil  actions 
or  proceedings  now  pending  io  the  circuit  courts  at 
Brownsville,  Austin,  Galveston  or  Tjler,  which 
under  this  act  would  be  cognizable  in.  Boaie  other 
district,  may,  on  the  application  of  either  party,  be 
transfen-ed  to  the  proper  court  of  said  district,  and 
in  case  of  such  transfer,  all  papers  and  files  therein, 
with  copies  of  all  journal  entries,  shall  be  trans- 
ferred to  the  office  of  the  clerk  of  such  court,  and 
the  same  shall  proceed  in  all  respects  as  tliongh 
originally  commenced  in  said  conit.  (21  TJ,  B. 
Stats.  10,  sec.  3.)  And  in  case  of  such  transfer,  all 
papers  and  files  therein,  with  copies  of  all  journal 
entries,  shall  be  transferred  to  the  oflice  of  the 
deputy  clerk  of  the  court  at  the  city  of  El  Paso, 
and  the  same  shall  proceed  in  all  respects  aa  if 
originally  commenced  in  said  court.  (20  U,  8, 
Btata.  318,  as  amended  23  TJ.  S.  Suts.  35.) 
Nothing  contained  in  this  act  shall  be  construed 
to  affect  in  any  manner  any  action  or  proceeding 
now  pending  in  the  circuit  or  district  court  for  the 
western  district  of  Arkansas,  nor  the  execution  of 
any  process  relating  thereto;  nor  sliall  anything  in 
this  act  be  construed  to  give  to  said  district  courts 
of  Kansas  and  Texas,  respectively,  any  greater 
jurisdiction  in  that  part  of  said  Indian  Territory 
so  as  aforesaid  annexed,  respectively,  to  said  dis- 
trict of  Kansas  and  said  northern  district  of  Texas, 
than  might  heretofore  have  been  lawfully  exercised 
.  tiierein  by  the  western  district  of  Arkansas;  noc 


shall  anything  in  this  act  contained  be  construed  to 
violate  or  impair  in  any  respect  any  treaty  pro- 
a  whatever.  {22  U.  8.  Stata.  40U.)  No  proo- 
r  prosecution  commenced  or  suit  instil 
tuted  before  the  passage  of  this  act  ehall  be  in  any 
way  affected  by  tlie  provisions  thereof.  (25  TJ.  S. 
Stats.  786.)  All  civil  and  criTnin^  causes  or  pro- 
ceedings pending  in  the  nortiiem  district  of  Tesas 
which  originated  in  said  county  of  Grayeon  shall 
remain  within  the  jurisdiction  of  the  United  States 
court  for  said  northern  judicial  district  for  final 
disposition,  and  all  offenses  committed  in  said 
couuty  against  the  laws  of  the  United  States  before 
the  passage  of  this  act  shall  be  cogniiukble  in  the 
United  States  coui-t  for  the  said  northern  diittrict 
until  final  disposition  of  the  same.  (23  U.  S. 
Stats.  687.) 

§   18  (567).      AdmlMion   of  nevr  Sta1«a— 
Transfer  of  records  of  territorial  conrts. 

— When  any  Territoiy  is  admitted  aa  a  State, 
and  a  district  court  is  established  therein,  all 
tha  records  of  the  proceedings  in  the  several 
cases  pending  in  the  court  of  appeals  of  said 
Temtoiy,  at  the  time  of  such  admission,  and 
all  records  of  the  proceedings  in  the  several 
cases  in  which  judgments  or  decrees  had  been 
rendered  in  said  tan-itoriai  court  before  tbat 
time,  and  from  which  writs  of  error  could  have 
been  sued  out  or  appeals  could  have  been  taken, 
or  from  which  writs  of  error  liad  Iwen  sui»d  out  or 
a)ipeals  had  been  taken  and  prosecuted  to  the 
Supreme  Court,  shall  be  transferred  to  and  depos- 
ited in  the  dintriot  court  for  the  said  State,  (Eev, 
I   Stats.  567.     See  sec.  704.) 


* 


Batty,  10  How.  T2; 
Beiiiier  v.  Purt«r,  9  How.  235i,  audmcludea  nil  cases  both 
Ofiminal  ond  civil,  (Forajtli  v.  U.  8.,  9  How,  671.)  It 
applies  to  all  cases  whicli  n'oro  pomliiig  in  tlie  s|«>retdB  or 
anperioroourtaof  any  Territory  which  may  be  admitted  as 
a  btate,  at  the  time  of  ita  admissioD,  if  oa  admisaioa  the 
State  did  not  formpartof  ajndiciiklcirciiit;  but  if  attached 
to  euch  a  circuit,  the  trauafer  la  to  the  circuit  court. 
(Express  Co.  v.  Kouatze,  8  Wall,  34a )  la  1817  CoQgrees 
provided  for  the  transfer  for  the  Florida  courts.  (Beauer 
T.  Porter,  9  How.  235.) 

§  19  (568).  Demana  for  records  or  ter- 
ritorial court.— It  shall  be  the  duty  of  the  dis- 
trict judge,  in  til 9  case  provided  Ja  the  preceding 
section,  to  demand  of  tlie  clerk,  or  other  person 
Iiaving  posBeasion  or  caatody  of  the  records  therein, 
mentioned,  the  delivery  thereof,  to  be  deposited  in 
said  district  court;  and,  in  case  of  the  refusal  of 
such  clerk  or  person  to  comply  with  such  demand, 
t'.ie  said  district  judge  shall  compel  the  delivery  of 
said  records  by  attachment  or  otherwise,  according 
to  law.    (Rev.  Stats.  568.) 

Idaho. — Pending  actions,  suits,  etc.,  to  be  traaa- 
ferrod  on  admisaion  of  State.  (See  26  U.  S.  Stata. 
218.) 

Montana. —Pending  actions,  suits,  etc.,  to  be 
transferred  on  admissioa  of  state.  (25  V.  S.  Stats. 
6S3.) 

North  Dakota. — All  suits,  prosecutions  and 
processes,  recognizancea,  bail  bonds,  and  other  pro- 
ceedings of  whatever  nature  pending  in  or  return- 
able to  said  court  on  the  days  last  named  are  hereby 
transferred  to  and  shall  be  nmde  returnable  to  and 
lure  force  in  the  said  respective  terms  provided  in 
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this   act  in  the  same  manner  and   with  the  same 
effect   as  they  would  have  had  this  act  not  been 
"  ■     (2C  U.  S.  StatB.  67.) 


South  Dakota. — Pending  actions,  BuitH,  etc.,  to 
be  tran.sferred  on  admission  of  State.  (See  25  U. 
8.  Btata.  683.) 

Wyoming. — Pending  actions,  suits,  etc.,  to  be 
transferred  on  admission  of  State.  (See  26  U.  8. 
Stats.  225.) 

§  20>    SultSf   M'here   brou^tat   In  States 

containing     soveral     districts When   a 

State  contains  more  than  one  district,  every  suit 
not  of  a  local  nature  in  the  circuit  or  district  courts 
thereof,  against  a  single  defendant,  inhabitant  of 
Buah  State,  must  be  brought  in  the  district  where 
he  resides;  but  if  there  are  two  or  more  defendants 
residing  in  different  districts  of  the  State,  it  may 
be  brought  in  either  district,  and  a  duplicate  writ 
may  be  issued  against  the  defendants,  directed  to 
the  marshal  of  any  other  district  in  whioh  any  de- 
fendant resides.  The  clerk  issuing  the  duplicate 
writ  shall  indorse  thereon  that  it  is  a  ti'ue  copy  of 
a  writ  sued  out  of  the  court  of  the  proper  district ; 
and  such  original  and  duplicate  writs,  when  exe- 
cuted and  returned  into  the  office  from  which  they 
issue,Bhall  constitute  and  be  proceeded  on  asone  suit; 
and  npon  any  judgment  or  decree  rendered  therein, 
execution  may  be  issued,  directed  to  the  marshal  of 
anydiatrictinthesamoBtate.  (00  U.  S.  Stuts.  000.) 
This  Bection  applies  to  euits  iu  equity  as  well  na 
Bcticoa  at  law  (Winter  t.  Ludlow,  3  I'hila.  4Gi);  but 
Lm  no  applioatioa  where  defenJimt  rusiJus  aa  folly  in  all 
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of  a  corpciration.  (Locomotiva  Co.  v.  Itailway  Co.,  10 
Blatchf.  292.)  U  defendant  ia  merely  a  nominal  party, 
tlie  circaib  coart  of  that  district  haa  do  jnriadiction,  and 
t)io  actioa  maet  ba  brouebt  in  tbe  distriut  court.  (Sackett 
Uarb.  Bk.  V.  Barty,  9  Blatolif.  154.}  So  n  Btookholdec  is 
a  nominal  party  in  a  suit  against  the  directors  to  hold  them 
personaUy  liable,  (Sackett  Harb.  Bk,  v.  Barry,  9  Biatch, 
154.) 

Georgia. — -All  civil  suits  not  of  a  local  nature 
must  be  brought  in.  said  northeaatera  division  where 
the  defendant  resides  in  said  nortlicasteni  division 
of  the  southern  Federal  judicial  district  of  Georgia. 
Eiit  if  there  are  two  or  more  defendants,  some  ro- 
eidinp;  in  the  northeastern  division  and  others  re- 
siding in  any  other  jwrbion  of  said  southern  district 
of  Georgia,  tlie  action  may  be  brought  in  any  one 
of  the  divisions  in  which  any  one  of  the  defendants 
resides.  "When  the  defendant  ia  a  non-resident  of 
either  division,  action  may,  if  plaintiff  ia  a  citizen 
of  tiie  district,  ho  brought  in  that  division  wherein 
the  defendant  may  be  found.  (26  U.  S.  Stats. 
C71.)  All  suits  not  of  a  local  nature  in  the  circuit 
and  district  courts  against  a  single  defendant,  in- 
habitant of  said  State,  must  be  brought  in  the  di- 
vision of  the  district  where  he  resides;  but  if  there 
are  two  or  more  defendants,  residing  in  different 
divisions  of  the  district,  such  suits  may  he  brought 
in  either  division.  Ail  issues  of  fact  in  said  suits 
sIitU  be  tried  at  a  term  of  the  court  held  in  the 
division  where  the  suit  ia  so  brought,  (Approved 
January  29,  !8S0.  21  U.  S.  Stats.  62;  1  Sup. 
Rev.  8tat3.  g  5(  8.) 

IiLiNOis. — That  all  civil  Euita  not  of  a,  local 
nature,  and  criminal  prosecutions,  must  Ije  brou^tt 


in  the  diTision  of  the  said  Borthem  disfcriot  of 
Illinois  whore  the  defendant  or  defemlants  reside 
or  the  offense  is  committed;  but  if  there  are  two 
or  more  defendants  in  civil  snita  residing  in  the 
different  divisions  or  districts,  the  action  may  be 
brought  in  either  in  which  either  of  the  defendants 
may  reside.  When  the  defendant  is  a  non-resident 
of  the  district,  action  may  be  brought  in  either 
division  of  said  district  wherein  the  defendant  may 
be  found.     (24  U.  8.  Stats.  442.) 

Indiana. — In  the  district  of  Indiana  all  actions 
of  which  the  circuit  and  district  courts  have  juria- 
dictioQ  may  be  instituted  in  said  courts,  respect- 
ively, held  at  New  Albany  and  Evanaville,  ia  the 
first  instance,  by  filing  the  proper  pleadings  or 
other  papers  in  the  offices  of  the  deputy  clerka  per- 
forming the  duties  of  clerks  of  said  courts  respect- 
ivelyj  and  all  proper  and  lawful  process  shall  issue 
therefrom  in  the  same  manner  as  from  other  circuit 
anddiBtrictcom-tiinlikecases.  (0OU.S.Stat8.OOO.) 

Iowa. — All  civil  suitanot  of  uloccl  nature  which 
shall  hereafter  be  brought  in  the  circuit  or  dis- 
tnct  court  of  the  United  States  in  eaid  district  of 
Iowa  must  be  brought  in  tiie  division  of  the  di»> 
trict  where  the  defendant  or  defendants  reside;  but 
if  there  are  two  or  more  defundants  residing  in 
different  divisions,  the  plaintiff  may  sue  in  either 
one  of  the  divisions  in  which  a  defendant  resides. 
All  issues  of  fact  triable  in  either  of  said  courts 
shuU  be  tried  in  the  division  where  the  defendant, 
or  one  of  the  defendants,  resides,  unless  by  consent 
of  both  parties  tlie  case  shall  be  removed  to  some 
other  divioion.  Whei-e  the  defendant  is  a  non- 
resident of  the  district,  suit  may  be  brought  in  any 
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diviaion  \Fliere  proporty  or  the  defendant  ia  found. 
(21  TJ.  8.  Stats.  155;  1  Sup.  Kov.  Stats.  63G,  sec 
744.)  All  civil  suits  not  of  a,  local  nature  must  be 
brought  in  the  division  of  the  northern  or  southern 
district  where  the  defendant  or  defendants  reside; 
but  if  there  are  two  or  more  defendants  residing 
in  different  divisions,  the  action  may  bo  brought  in 
either  of  the  diviaiona  in  which  a  defendant  re- 
sides. When  the  defendant  is  a  non-ivsident  of 
either  district,  action  may  be  brought  in  any  divis- 
ion of  either  district  wherein  the  defendant  may 
be  found.     (22  XT.  S.  State.  176.) 

KAifSAS,— That  all  civil  suits  not  of  a  local  char- 
acter, which  shall  be  herfiafter  brought  in  either  of 
Boid  divisions  against  a  single  defendant,  or  where 
all  the  defendants  reside  in  the  same  division  of 
said  district^  shall  be  brought  in  the  division  in 
which  the  defendant  or  defendants  reside;  hut  if 
there  are  two  or  more  defendants  residing  in  dif- 
ferent divisions,  such  suit  may  be  brought  in  either 
division.     (26  U.  S.  Stats.  129.) 

LooiBiANA. — All  causes  triable  in  either  of  the 
courts  of  said  western  district  shall  be  tried  in  the 
diTision  to  which  the  process  is  returnable  under 
the  pi-ovisioiis  of  this  act,  unless  by  consent  of  all 
parties  the  cause  be  removed  to  some  other  division 
of  said  district  (25  U.  S.  Stats.  38e.)  If  there 
be  mors  than  one  defendant  and  they  reaitle  in  dif- 
ferent divisions  of  the  districtj  the  plaintiff  may 
8ue  in  either  division,  and  send  duplicate  writ  or 
■writs  to  the  otlier  defendants;  and  the  said  writs, 
■when  executed  and  returned  into  the  court  from 
■which  they  issued,  shall  constitute  the  suit  and  be 
leded  ia  accordingly.     (25  U.  S.  Stats.  388, 
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MiCHiGAir.^All  suits  and  proceedings  hereafter 
to  be  brought  in  the  said  circuit  or  district  coiirta 
not  of  a  local  nature  shall  be  brought  in  a  court  cf 
the  division  of  the  district  where  the  defendimt  re- 
sides; but  if  there  be  more  than  one  defendant, 
and  they  reside  in  different  divisions  of  the  diafcrict, 
the  plaintiff  may  sue  in  either  division  and  fiend 
duplicate  writ  or  writs  to  the  otiier  defendant^  on 
■which  the  plaintiff  or  hia  attorney  shall  indorse  ' 
that  the  writ  thus  sent  is  a  copy  of  a  writ  sued  out 

a  court  cf  the  proper  division  of  the  said  dis- 
trict; and  the  said  writs,  when  executed  and  re- 
turned into  the  office  from  which  they  issued,  shall 
constitute  one  suit,  and  be  proceeded  iu  accordi 

Ily.  (20  U.  S.  Stats.  175.)  AH  issnea  of  fact  sUaU 
be  tried  at  the  terms  of  said  courts  to  be  held  la 
the  division  where  such  suits  shall  hereafter  be 
commenced;  but  nothing  herein  contained  shall 
prevent  the  said  circuit  and  district  courts  from 
regulating  by  general  rule  the  venue  of  transitory 
actions,  either  in  law  or  in  equity,  and  from  chang- 
ing the  same  for  cause.  {20  U.  8.  Stats.  176.) 
MiKSESOTA. — AH  civil  suits  not  of  a  local  nature 
must  be  brought  in  the  division  where  the  defend- 
ant or  defendtinta  reside;  but  if  there  are  two  or 
more  defendants  residing  in  diSerent  divisions,  the 
action  may  be  brought  in  any  division  in  which  a 
defendant  resides.  (26  IT.  8.  Stats.  72.) 
Mississippi. — Hereafter  all  suits  to  he  brongit 
in  either  of  said  courts,  not  of  a  local  nature,  shall 
be  brought  in  the  division  where  the  defendants,  or 
either  of  them,  reside;  but  if  there  be  wore  thiia 
one  defendant,  and  they  reside  in  different  dividou^ 
or  any  of  them  reside  in  the  Bouthem  judiciuL  <&g» 


trict  of  MiBiOBsippi,  the  plaintiff  ma;f  Bue  in  either 
divisioa  or  district,  anil  eead  duplicate  writa  to  the 
other  diviijion  or  district,  dii'ected  to  the  marshal  of 
the  district  whero  be  or  they  may  reside,on  which  said 
writs  shall  be  indotsel  by  the  plaintiff,  or  his  at- 
torney, that  tbe  same  is  a  duplicate  of  the  original 
writ  sued  out  of  the  district  court  of  the  proper 
division  or  district;  but  whenever  a  defendant  is 
sued  out  of  the  division  of  his  residence,  and  is  not 
joined  with  a  co-defend iint  whose  residence  ia  in  the 
division  where  the  suit  is  brought,  he  may,  before 
pleading  therein,  on  motion  and  on  afBdavit  of  the 
division  of  hia  residencCj  change  the  venue  to  the 
court  of  the  division  of  his  renideace,  which  suit 
?hait  stand  for  tiial  at  the  first  term  of  the  court  to 
which  the  venue  may  be  changed;  but  any  cause 
may,  by  writtea  consent  of  both  pai-ties  or  their 
attoraeys  of  record,  bo  ti-ansferred  ti  the  court  of 
cither  division,  without  regard  to  the  divisioa  of 
the  residence  of  the  dafend^ats,  and  whether  such, 
cause  be  now  pending  or  be  instituted  hereafter. 
(22  V.  9.  Stats.  101.)  All  laws  regulating  and 
defining  how  suits  agaiast  persons  or  property  lo- 
cated or  found  injudicial  districts  shall  be  brought 
shall  bo  apjilicable  to  and  govera  the  bringiag  of 
such  suits  at  Vioksburg'  and  Mississippi  City'  in 
said  division, 

3  asc.e.BiBia.zs. 
Missouri. — All  civil  suits  not  of  a  local  character 
which  shall  bo  hei'eaftHr  biaught  in  the  district  or 
circuit  coiiits  of  the  United  States  for  the  western 
district  of  Missouri  ia  either  of  said  dinsions, 
,le  defendant,  or  where  all  tlie  dei'eud- 
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ide  in  the  Bame  divisian  of  said  distriot, 
ehall  be  bronglit  in.  the  division  in  which  the  de- 
fendant or  defendants  reside;  but  if  tliere  are  two 
or  more  defendants  residing  in  diffevent  divisionR, 
anch  suit  may  be  brought  in  either  diviKion,  and  all 
mesne  and  final  process  subject  to  the  piovisiona  of 
this  act,  issued  in  either  of  said  divisions,  tohj  be 
served  and  executed  in.  either  or  both  o£  the  di- 
visions. (20  TJ.  8.  Stata.  263.)  AH  suits  to  bo 
brought  in  the  courts  of  the  United  States  in  Mia- 
Boari,  not  of  a  local  natnre,  shall  be  brouglit  in  tbe 
division  having  jurisdiction  over  the  county  where 
the  defendants,  or  either  of  them  reside;  but  if 
there  be  more  than  one  defendant,  and  a  part  of 

I  them  reside  in  different  divisions  or  districts  of  said 
State,  the  plaintiff  may  sue  in  either  division  of 
either  district  where  one  of  such  defendants  resides, 
and  send  duplicate  writs  to  the  other  diviaioa  or 
district  directed  to  the  marehal  of  said  district,  on 
which  said  writs  shall  bo  indorsed,  by  the  plaintiff 
or  his  attorney,  tiiut  the  siiine  is  a  duplicate  of  the 
original  writ  sued  out  of  the  court  of  the  proper 
division  and  district.  (24  IT.  S.  Stats.  424.) 
North  Dakota. — All  civil  suits  not  of  a  local 
character  now  pending  or  which  shall  be  brought 
in  the  district  or  circuit  courts  of  the  United  States* 
for  the  district  of  North  Dakota,  in  either  of  tlie 
said  divisions  against  a  single  defendant,  or  where 
all  the  defendants  reside  in  the  same  divisions  of 
aaid  district,  shall  be  brought  in  the  division  in 
which  the  defendant  or  defendants  reside,  or  if 
there  are  two  or  more  defendants  residing  in  dif- 
ferent divisions,  such  suit  may  be  biwught  in  either 
division.  (36  U.  8.  Stats.  67.) 
. i 


Ill  _ 

Ohio. — All  suits  not  of  a  local  nabire  in  thn  cir- 
cuit or  ilistriot  coui-ta,  against  a  single  defendant, 
inhabitant  of  such  State,  must  be  brought  in  the 
division  of  the  district  where  he  roaides;  but  if 
there  are  two  or  more  defendants,  residing  in  dif- 
ferent divisions  of  the  diatriet,  such  suits  may  be 
brought  in  either  division.  All  issues  of  fact  in- 
such  suits  shall  be  tried  at  a  term  of  tbe  court 
held  ia  the  division  where  the  suit  ia  so  brought. 
(Approved  June  8,  1878.  20  U.  S.  Stats.  101. 
See  Rev.  Stats,  sees.  544,  672,  658;  21  U.  8.  Stats. 
63.) 

South  Dakota, — That  all  civil  euita  not  of  a  local 
nature  must  be  brought  in  the  division  of  the  dis- 
trict where  the  defendant  or  defendants  reside;  hut 
if  tiiere  are  two  or  more  defendants,  residing  in  dif- 
ferent divisions,  the  action  may  be  brought  in  either 
of  the  divisions  in  which  a  defendant  resides.  (26 
U.  S.  Stats.  14.} 

Tennessee. — ^All  suits  not  of  alocal  nature  in 
the  circuit  and  district  courts,  against  a  single  de- 
fendant, inhabitant  of  said  State,  must  be  brought 
in  the  division  of  the  district  where  he  resides;  but 
if  there  are  two  or  more  defendnnta,  residing  ia  dif- 
ferent divisions  of  the  district,  such  suits  may  be 
brought  ia  either  division.  All  issues  of  fact  in 
said  suits  shall  be  tried  at  a  term  of  the  court  ,hel  J 
in  the  division  where  thesuit  is  so  brought.  (2 1  U. 
S.  Stats.  1 75.)  All  suits  not  of  a,  local  character 
which  shall  be  hereafter  brought  in  the  district  or 
circuit  court  of  the  United  States  for  the  western 
district  of  Tennessee,  against  a  single  defendant,  or 
where  nU  tl I e  defendants  reaiileiu  the  same  division 
of  aaid  district,  shall  he  brought  in  the  division  in 
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■which,  the  defendant  or  defenilants  reside;  but  if 
there  are  t\co  or  more  defi:ni!an.ta  resiJiag  in  dif- 
ferent divisions,  audi  suit  may  be  brought  in  either 
division,  and  duplicite  writa  may  be  sent  to  the 
other  defendants.  The  olerk  iaauing  anch  duplicate 
writa  aLall  indorse  thereon  that  it  is  a  true  copy  of 
a  writ  sued  out  in  the  pi'oper  division  of  tba  dis- 
trict, and  the  original  and  duplicate  writa  when 
executed  and  returned  into  the  office  f  i-om  which 
they  shall  have  issued  ahall  be  proceeded  in  as  o 
suit,  and  all  issues  of  fact  in  such  auita  shall  be  tried 
in  the  division  where  theauitis  aobrougiit.  (20  U. 
S.  Stata.  235;  1  Sup.  Eev.  Sfcata.  335.) 

Texas. — If  there  be  more  than  one  defendant, 
and  they  reside  in  different  divisions  of  the  district) 
the  plaintiff  may  sue  in  either  division,  and  send 
duplicate  writ  or  writs  to  the  other  defendiints,  oa 
vhach  tlie  phuntlS'or  Lis  attorney  almll  indorse  tlubt 
the  writ  thus  sent  ia  a  copy  of  a  writ  sued  out  of  a 
court  of  the  projier  division  of  the  said  distriot;. 
and  the  said  writi,  whan  executed  and  returned  to 
the  office  from  which  tliey  issued,  ahall  constitute 
one  suit,  and  be  proseeded  in  accordingly.  (20  U. 
S.  Stata.  318.) 

WAsniNGTON. — ^That  all  civil  suits  not  of  a  local 
character,  which  sh;ill  be  brought  in  the  district  of 
WadiingtoUjin  either  of  the  said  divisions,  against  a 
single  defendaint,  or  where  all  the  defendants  reaiJe 
iatheaamediviiionof  aaid  district,  shall  be  brou^t 
in  the  division  in  which  the  defendant  or  defendanta 
reside,  or,  if  there  are  two  or  more  defendants  resid- 
ing in  dilTerent  divisions,  such  suit  may  be  brooght 

either  division, and  all  mesne  and  liuiil  process  aub- 
jtct  to  the  provislcaa  of  this  act,  issued  in  either  of 
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said  divisions,  may  be  served  and  executed  in  either 
or  all  of  said  divisions.  All  issues  of  fact  in  civil 
ciuses  triable  ia  any  of  the  said  courts  shall  bo 
ti'ied  in  the  division  where  the  defendant  or  one  of 
the  defendants  resides,  unless  by  consent  of  both, 
parties  the  case  shall  be  removed  to  some  other 
division.     (26  TJ.  S.  Stats.  45.) 

§  21  (T52).  Nntts  for  pecuniary  penal- 
tlea      anal      forfeitures,       ivbere      to      be 

brougbl. — All  pecuniary  penalties  and  forfeitures 
may  be  sued  for  ajid  recovered  either  in  the  district 
where  they  accrue,  or  in  the  district  where  the 
offender  is  found.      (Rev.  Stata.  sec.  732.) 

§  22  (733).  nl  t»  for  internal  revenue 
taxes,  where  to  be  brought. —Taxes  accruing 
under  any  law  providing  internal  revenue  may  bo 
sued  for  and  recovered  either  in  the  district  where 
the  liability  for  such  tax  occurs,  or  in  the  dis- 
trict where  the  delinquent  resides.  (Eev.  Stats,  sec. 
733.) 

A  Bait  for  taiPB  cannot  bs  brtraght  in  any  other  district 
than  where  tho  tax  accrue?,  or  whero  the  defendant  re. 
Bides.     (U.  S.  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  10  Ban.  144.) 

§  23  (734).     Selsarea,  where  cogrniKuble. 

— Proceedings  on  seizures,  for  forfeiture  under  any 
law  of  the  Uoitrd  States,  made  on  the  high  seas, 
may  lie  pi-osecuted  in  any  district  into  which  the 
pi'operty  so  seized  ia  brought  and  proceedings  insti- 
tuted. Proceedings  on  such  seizures  made  within 
any  district  shall  be  prosecuted  in  the  district 
where  the  seizure  is  mode,  except  in  cases  where  it 
U>  otherwise  provided.     (Itov.  Stats,  sec.  734.) 


Where  a  acizuro  u  made  ao  the  liiiik  Bens,  juriadiotioii 
sttaclies  in  the  eonrt  of  any  diatrict  jiita  wliich  the  prop- 
erty is  brouKht.  (The  Maiinn,  9  Wheat,  3ill;  Tlie  Abby, 
IMasoa,  360;  The  Little  Aim,  1  Faioe,  40.)  So  juriBdi»- 
tioQ  OB  to  fuFfeitures  is  given  where  the  seizure  is  made. 

SEeeoe  v.  U.  8,,  6  Cran,;h,  301;  The  Ann,  9  Ciaoch,  289; 
:hB  Octovia,  1  Gall.  4SS;  The  Abby,  1  Mas-in,  SGOj  The 
EeJndeer,  2  WalL  383;  U.  S.  v.  Barrels,  3  lut.  Riv.  T.eo. 
114.)  A  district  court  hiis  no  inriad-uti'in  iii.  rrnt  where 
the  seizure  -was  made  in  anotliur  difltriut.  ('Iba  Little 
Ann,  1  Paine,  43.) 

fondants  cnnnol  be  npri;-cd. — Wbea  tLere 
are  sevtral  defendants  in  any  suit  at  law  or  in. 
equity,  and  one  or  moi-e  of  them  ai-e  neither  in- 
habitants of  nor  found  within  the  district  in  which 
the  Buib  is  brought,  and  do  not  roluntarily  appear, 
the  court  raay  entertain  jitrLadiction,  and  proceed 
to  the  trial  a.nd  adjudication  of  the  Euit  between 
the  parties  who  are  pro]ierly  before  it;  but  the  judg- 
ment or  decree  rendered  therein  ehall  not  conclude 
.  or  prejudice  other  parties  not  regularly  served  with 
process  nor  voluntarily  apjieaiing  to  answer;  and 
non-joinder  of  parties  who  ai-e  not  inhabitants  of 
aor  found  within  the  district  aa  aforesaid  shall  not 
constitute  matter  of  abatement  op  ohjection  to  the 
suit.      (liev.  fcjtats.  sec.  737). 

At  law. — On  a  joint  cnntract,  where  a  citizen  3UeB  lJi« 
State  where  suit  ia  brought  aud  a  citiien  of  another  State, 
and  both  are  served  with  process,  jiiriwlictiun  attaahM, 
and  the  voluntary  appearance  nE  the  Litter  will  not  depriTf) 
the  court  of  juriatliotion  (MoClosfcoy  v.  Cobb,  2  Bond.  Ifl; 
Taylor  v.  Cook,  2  MeLsan,  516);  aa  any  of  the  parties  to 
a  joint  eontroot  may  be  sued.  (Clearwater  v.  Meredith. 
SI  How.  480.)  So  an  action  lien  a^aiiiBt  one  of  several 
executors  (U.  S.  v.  lUcku:!,   15  McLtuu,  1-13):  i.ud  ao  lA 


corporatioiia  where  some  of  the  corporaton  . 
auolher  State  tlian  \vhDre  tlie  corporatiuu  waa  created. 
(Luuiaviile  K.  Co.  v.  Letsoo,  2  How.  497;  lint  aee  Cum. 
&  K,  Bauk  V.  Sloeonib,  14  Peters,  60.)  A  creditor  may 
iDaintain  an  BCtioa  against  partners  Home  of  wliook  ara  not 
resideuta  of  the  district  (Imbusch  v.  Farwell,  I  B:ai:k. 
BUS),  or  an  action  on  a  promissory  note,  although  one  of 
the  defi^ndniita  is  a  citizun  of  the  same  State  with  plain- 
titf  (DoremaH  v.  Beonet,  4  McLean.  224);  but  if  there  is 
DO  allegation  as  to  the  citizenship  of  one  of  tbe  defcmlanta 
the  verdict  will  be  set  aside,  although  he  was  not  sorvud 
with  process.     (Bargh  v.  I'age,  4  McLean,  10.) 

In  equity. — This  section  ia  only  a  legislative  affirmanco 
of  apresiously  established  rule  of  oij^iiity{Shicl9  v.  Barrow, 
17  How.  130);  as  in  equity  parties  are  either  formal,  and 
persona  having  an  interest,  and  who  should  be  made  par- 
ties, are  necessary  parties,  without  whom  no  decree  can 
be  entered.  (Shields  v.  Barrow,  17  How.  130;  Northern 
Ind.  R,  Co.  V.  Mich.Cent.fi.  Co.,  15 How.  233;  Ribonv. 
Railroad  Cos.,  16  Wall,  445;  see  Winter  v.  Ludlow,  3 
Phila.  434.)  Jurisdiction  is  not  defeated  by  naming  a  per- 
son as  one  who  would  have  been  joined,  except  that  joining 
him  would  defeat  the  jurisdiction.  (Heriot  v.  Davis,  2 
Wood  &  M.  229;  Vattier  v.  Hinde,  7  toters,  252.) 

Necessary  parties.— If  a,  bill  seeks  to  hold  a  surety 


to  a  bill  brought  to  aid  tbe  enforcement  of  a  judgment. 
(Wilson  V.  City  Bank,  2  Sum.  422.)  So  a  corporation ia 
indispensable  to  a  bill  by  a  receiver  to  have  equitableasseta 
applied  to  the  payment  of  a  debt.  (Brigham.  v.  Lnililing- 
toD,  12Blatcbf.  237.)  If  a  party  claims  an  interest  in  the 
fund  in  controversy,  he  ia  a  necessary  party  (Williams  v. 
Bankhead,  Ht  Wall.  663);  but  one  who  has  assigned  his 


Che  parti 
V.Howard,  2  Womlfl,  1.)    The  ci 
B,  reduction  of  a  liceose  made  to  three  parties  jointly  on  a 
bill  against  one  alone.     (Florence  Sew.  Jdacb.  Co.  v.  Singee 
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Msmnt.  Co.,  8  Blatcht  1 13.)  On  a  bill  for  enforcement  of 
imurtgH^e,  tha  mortgAgoriB  a  necesaary  party  (Bobertwiii 
V.  Cai^un.  Ill  Wall.  94);  and  on  a.  biil  to  sebosiile  a  Bale 
tliQ  veiiilor  U  a,  nei:eH^ry  (larCy.  (Coiron  v.  MiLiudsoii, 
19How.  113.)  Soonaljilltore8toretlieriK''t*''faBt?ck- 
boUer,  the  CDrporatioii  is  a  neceasaryparty.  (Keadig  v. 
Dean,  97  U.  S.  423.)  tio  where  parties  Lave  a  joint  in- 
tereat,  all  ore  indiBpenBalile  (Cameron  v.  McKobcrta,  3 
'Wheat,  an );  as  on  aW  ineijiiiiiy  whiuh  seeks  an  acconnt 
of  pruQta  and  the  cnocelation  ofadeed.  (luhiiiv.  Wallc- 
iiuhaw,  1  McAr,26,)  If  atrustfiind  depeadsoutheresnlt 
otanaccount,  all  tboctwfm'agHcJi-Bsi  are  uoccsaary  parlies, 
(Greene  v.  Sisson,  2 GurL  171.)  On  a  bill  to  oWorcea 
traat  the  debtor's  aaeiitiiee  iu  liankniptry  is  a  nooessaiy 
party.  (KusseU  v.  Clurke.  7  Craiich,  69.)  So  if  au  heir 
liieaa  bill  cbarj^in^defundant  with  trust  property  and  praya 
an  accoUDt,  the  peradiml  repre.'eiitatirQ  of  the  an.  eslor  u 
aueo&^Bary  party,  (West  v.  Kondall,  2  Mason.  181.)  A 
parly  who  files  a  hill  to  etiforca  a  deed  of  trust  after  aii»a- 
si.Tuneiit  of  the  eciaity  of  redemption  oanoot  obtain  a  da- 
ores  in  the  abiience  of  a  jiidgmeiit  creditor  who  has  bonght 
the  property  nnJer  an  executiun  B-ole.  (Young  v.  Cnshin^ 
4BIss.  456.)  So  od  a  bill  for  an  account  or  piirtitioii,  the 
court  must  have  jnriadictioQqvcc  all  the  deffocianti.  {Bar- 
n'^y  V.  Bidtiuiiire,  U  Wall  280.)  Adeiireecanunt  bemade 
in  tbeabsenco  of  au  indispensable  party.  (Parsons  t.  How- 
ard, 2  Woods,  1.) 

f     Parties  not  necessary, — On  a  bill  to  enforca  a  mort- 
gage gi^en  to  trustees  where  araaiorityof  tbe  tmateas 
are  i>artlL-s,  the  other  trustee  is  nut  neees.°ury.    (^nwart 
•r.  Qieaaiieike  &  0.  Can.  Co.  1  Fed.  Rap.  3U1  ;  4  Hunhos. 
41.)    So  if  some  of  the  holders  of  bonds  Hooured  by  mort- 
gage are  citizens  of  annther  St-ite,  they  are  not  neceatary 
parties  to  (he  foreclosure  of  the  mort^jauo.     (Hotel  Vo.  T. 
Wado,  97  U.  S.  13.)    If  the  oaslguee  ofa  ohuco  in  actios 
I   files  a  bi'l  to  enforce  it,  the  oaaigDurisnot  anecoasory 
b|tarty.     (Batesville  Init.  v.  Kaulfiiian,  IS  Wall.  15],)   An 
Kl^ir  alaimiui{  sn  undivided  surplus  ii  the  Landa  of  atras- 
■'tee  need  not  make  the  other  hetrii  parties.     (Wast  v.  Rao- 
rdall,2Mason,  181.)    On  breach  rf  tmst  all  are  aBverally 
"    s  joijtly  liable.     [Jar.dOiu  v.  Howurd,  '2  Wootl^ 


1.)  A  distriliutce  of  an  eatate  msy  maintain  nn  action  to 
recoFsr  Iiia  ahare  witbuut  tLo  otlier  diatributsea  Ireiogiiar- 
tiea.  (Pajne  v.  Hoiib,  7  WaU.  125.)  A  creditor  may 
maintain  a  liiU  B^aiust  a  lejjatee,  slthoagli  tLe  xmrsonal 
repreiieutative  of  the  debtor  living  iu  anotbnr  State  is  iiob 
niaJa  fi  party.  (Milligaa  v.  Millege,  3  Crancli,  220.)  K 
the  till  allKgBs  fraud  ia  the  pnrchajte  ot  goods,  the  tinsteo 
in  insolvency  of  the  vendee  ia  irnt  a  neceasary  party. 
(HerioE  v.  Davia,  2  Wood,  &.  M.  229.)  A  party  scllli-ff  by 
contract  an  eqnitaMe  title,  aud  anbseqnently  c'aiios  tA  C 
it  haa  become  void,  a  decree  for  its  aurrejderDeediiot 
make  the  holder  of  the  le^al  title  a  party  to  it,  (Buonev. 
Cliilea,  8  Petera,  6.12. )  Where  bothpartiej  claiming  title 
under  &  third  party  Y'ho  baa  no  interest  left,  a  deci-i^ 
can  be  obtained  although,  ho  ia  sot  a  party  to  the  auit. 
(Vattierv.  Hinde,7l'etera,2fl2.)  ALillmaybefiledagaiiiit 
the  collector,  auiUtoT  aud  trtasuier  without  joining  the 
State  in  case  of  clu  illegal  tax  levy.  (Osbom  v.  Bai  k,  9 
Wheat  73S  )  JurisdiutioniBnotduteatedlrytliovolutitarv 
sppeaiAnce  of  a  non-reaident  defend. lutin  a  auit  iuotitatcd 
by  a  nun-reaident.  (Pond  v.  Vermont  VjI.  R.  Co.  12 
Katchf.  280;  Jones  v.  Andrews,  10  Wall,  327;  E'lasell  v. 
Clark,  7  Cranch,  69.)  Tenanta  incommoaviithcumblain- 
ant-who  appearto  bo  entitled  toaspeciallydeacribeapor- 
tion  of  the  premiaes,  and  wliich  doea  nob  interfere  with 


branoer  TiotaaLJBctto  the  jurisilictiun  of  the  court,  and 
Tcbo  cannot  be  joined  without  diil eating  the  iuriadiOti''n, 
ia  n-it  a  necessary  party,  (llapnn  v.  Walker,  \i  How,  29.) 
A  trustee  willing  to  tranaf^r  the  etock  to  the  ceslvi  gne 
tru«l  in  a  bill  to  couipel  a  tr:inifer  by  the  cnrnorati'  u. 
(Meohanics' Bank  T.  Saton,  1  Petera.  2iW.)  Ittliedefend- 
aut  hua  a,  diatiuct  intereet,  and  aubstantial  jastioa  iMn  ba 
done,  inriadii:tion  attaches  as  to  Jim  alone.  (Cameron  v. 
McEobertfl,  3  Wheat.  531;  Keamithv.  Calvert,  1  Woodi 
M.  31.)  If  pnniea  are  not  esseutiid  to  the  liti^/ation,  or 
aaah  over  whom  the  court  has  do  jitriadicLion,  tlicy  may 
lis  Btricken  fruni  the  bill,  and  t!.e  cause  proceed  as  to  tha 
rest  (Cameal  v.  Banka,  10  \VTieat.  ISlj  Vattiel  v.  too&a, 
7  Peters,  2j2)-,  Lutif  all  (ha  defendauta  aiotcfvei).  -aViy 
pTvceiaor  ro.uabnily  appear,   tJia  ewrea  vrv-lNiwii.  »Si. 


r 

^  da 


L(Oberv.  GaUftglier,  OS  XJ.  S.  109.)  The  mere  knowledge 
'  "  pendeiiey  of  the  aait  anil  employmeut  of  cojusul 
i  Boffiuieiit.  (McPikev.  Wella.Mllisa.  ISG.)  A 
of  the  circuit  court  will  mit  afr.ct  the  inter- 
e^t  of  a  psTBOu  who  is  not  made  a  party  to  the  suit.  (Mo- 
rike  V.  Wella,  54  Misa.  136.)  If  the  court  cannot  biing 
ia  the  neceaBury  parties,  it  may  retain  tLe  cauae  till  Com- 
p^aiiiauthaa  Bu  opportunity  to  sue  ia  some  other  court 
(Mollonv.  Hinds,  ]2  Wheat.  193);  bittif  a  defcLdant  has 
a  aeirurable  interest,  the  bill  ahoulil  be  dkmiascd  aa  to  bim, 
(Horn  V.  Lockbart,  17  Wend.  E70.)  It  some  of  the  heita 
<e4nnot  be  bruught  before  the  court,  the  undivided  interest 
(rf  those  wlio  do  appear  may  he  sold,  and  thelien  of  tha 

Fntee  romoin  on  the  part  unsold.     (Harding  v.   Handy, 
Wheat.  103.) 

g25(73S).  A1iaeiitdefcDdaDis,ho-H-BerTed. 

Y  That  when  in  any  suit,  comtuenced  ia  any  cii'ctiit 
I  court  of  the  United  States,  to  enforce  any  legal  or 
f  «quitahlo  lien  upon,  or  claim  to,  or  to  remove  any 
I  onciunbrance  or  lien  or  cloud  upon  the  title  to  real 
I  pr  personal  property  within  the  district  where  such 
t  suit  is  brought,  one  or  more  of  the  defiritdanta 
I  therein  shall  not  be  an  inhabitant  of,  or  foand 
l^'within,  the  said  district,  or  shiU  not  volnntarUy 
I  appear  thereto,  it  shall  bo  lawful  for  the  court  to 
make  an  order  directing  such  absent  defendant  or 
defendants  to  appear,  plead,  answer,  or  demur,  by 
I  a  day  certain  to  be  designated,  which  order  shall 
I  be  served  on  sucli  absent  defendant  or  defendants, 
I  if  practiouble,  wherever  found,  and  also  upon  the 
r  perBOna  in  possession  or  clinrgo  of  said 
I  property,  if  any  there  be;  or  where  such  ]<er8onal 
rifervioo  upon  such  absent  defendant  or  defendants 
liU  not  practicable,  such  order  sjiall  be  puUishod  in 
[•  such  munnor  as  the  court  mnj  direct,  nob  huB  than 
I    onoo  a  week  for  eL\;  consecutive  weeks;  and  in  caso 


I 

I 


t  Bhnll  not  apppar,  plead, 
answei-j  or  demur  within  the  time  so  limited,  or 
within  some  further  time,  to  be  allowed  by  tlje 
court  in  hia  discretion,  and  upon  proof  of  the  serv- 
ice or  publication  of  said  order,  and  of  the  per- 
formance of  the  directions  contained  in  the  Eame, 
it  shall  be  lawful  for  the  coui-t  to  entertain  juris- 
diction, and  proceed  to  the  healing  and  atljudica- 
tion  of  such  Biiit  in  the  same  manner  as  if  such 
absent  det'endunt  had  been  served  with  process 
withinthe  said  district;  but  such  adjudicationshoU, 
as  regards  Bucb  absent  defendant  or  defendants, 
without  appearance,  afi'ect  only  the  propeity  which 
shall  have  been  the  subject  of  the  suit  and  under 
the  jurisdiction  of  the  court  therein,  within  such 
'flistrict.  And  when  a  part  of  the  said  real  or  per- 
gonal property  against  whith  such  proceeding  sUidl 
betaken  shall  be  within  another  disliict,  but  within 
the  same  State,  said  suit  may  be  brought  in  either 
district  in  said  State ;  provided,  however,  "  that 
any  defendant  or  defendants  not  actually  person- 
ally notified  as  above  provided  may,  at  any  time 
within  one  year  after  fmai  judgment  in  any  suit 
mentioned  in  this  section  enter  his  appearance  in 
said  suit  in  said  circuit  court,  and  thereupon  the 
said  court  shall  make  an  ordei'  setting  aside  the 
judgment  therein,  and  permitting  said  defendant 
or  defendants  to  i)lead  therein  on  payment  by  him 
or  tliem  of  such  costs  as  the  court  shall  deem  just; 
thereupon  said  suit  shall  be  proceeded  with 
final  judgment  according  to  law.  (18  U,  S.  Btals. 
iT2  ;  1  Kup.  fiev.  Stats.  176  ;  Ilev.  Stats,  sec.  TSS,.*, 
Service  for  publication.— When  ser-vico  ol^'^'^'^™ 
by  jfuWio.itj'oii,  aetnut  compliance  wi.t  \\i.e  tA^t'AOT'i 


Application  of  etatute. — Tbis  sec 
plf  to  a  Biiit  by  an  as^i^nee  ID  LatikniXitc 
from  a  stranger,  but  to  snita  in  equity  ta 

Jsting  lien.      (Spainwell  v.  I^wia,  5   Fed.  Kep.  610;  8 


0.  6  bawj.  6S5.)  The  [iroviBiuDS  of  tliisHect.0Q.sm<!y  to 
Baits  ioatituttd  prior  to  ita  punuaije.  (U  cEuruty  v.  Uurenn, 
99  U.  S.  507.)     it  recognizes  tke'Buperioii.,f  of  perBujMl 


■r  confltrnctive  eervica  <Eroiutin  v.  KeokLk,  2 
Dill.  4%);  iindwhetherperBoiiaUerviveiBpr»i>ti^ab!eii.ny 
be  BBoei  taiaeii  from  tha  aUiduvit  of  the  party,  or  Lis  at- 
torney or  agent.  [Bron=on  v,  Keokak,  2  KiiL  408.)  If 
it  ap[iearH  Biat  the  abseot  defendant  teaidus  in  SJiolher 
district,  Eervice  may  he  mode  liy  the  BarsLil  of  th_t  dia- 
trir^t,  and  a  special  order  may  direct  service  by  u>tiiQ  other 
officer.  (Brouioa  v.  Kaokuk,  2  Dili.  4S8.)  I'srEoaal 
HervicB  muat  he  m»de  in  ell  cases  where  tlie  reridente  of 
delendont  is  known.  (Broiison  v.  Keokuk,  2  UilL  idS.) 
An  order  directing  an  absent  defendant  to  appear  cannot 
be  made  nntd  tke  ratum  day  of  the  writ.  (BronEonr. 
Keokuk,  2  i>iU.  498.)  It  the  owner  of  atook  Uvea  in  (ra- 
other  district,  the  stock  follows  the  person  (KUgour  v. 
New  Orleans  Gus   L.   Co.,  S  Woods,  144);    and   stock 

(Kilgmir  T,  New  Orleana  CJas  L.  Co.,  2  Woods  '4*-l  If  » 
bill  18  GJed  to  reach  a  debtor's  assets,  the  debtor  may  be 
made  a  party  by  order  of  jiiiblicatiDn  (Bri^iiam  v.  Lnd^ 
din^tou,  12BIatctiC.  237);  and  the  orderwU  nub  be  granted 
iC  cumplainunt  and  the  party  to  be  brougbt  in  are  boLh 
citizens  of  tlie  aame  State.  (Brigbatn  v.  Luddin^ton,  12 
Biatchf.  21)7.)  Adequate  remedy  at  law  means  any  fontt 
of  remedy  at  law.  (LaMotbev.  Fink,  6  Sawy.  41)3.)  A 
federal  cuut  may  entertain  jnriadictiun  oF  a  credit^t  a  bill, 
olthDugh  parties  iu  tlie  auit  may  be  compel.td  to  testify 
under  an  out  of  Congress  (Frazer  v.  Colorado  D.  &  S.  Co., 
SMcCntry,  11);  and  although  the  code  of  the  State  givss 
special  proceeilinga  to  subject  the  property  to  executioiL 
(B'rozerT.  Coiorauo  D,  ft  N.  Co.,  2  lioCrary,  II.)  l"h» 
Bune  property  cannot  be  subject  to  two  j  urisdictlons  at 
I   the  same  time,  and  the  first  Itvy  withdraws  the  property 


s  se 

from  tlio  reach  of  another  court.  (Domeatio  &,  For.  Miss. 
Soc.  V.  Hiniimn,  2  MoCrary,  543.)  ]f  a  defendant  volun- 
tarily fiiea  an  answtr,  the  tonrt  acquires  jnrisdic lion  over 
hiio.  (luruLT  T.  liiciiiiim]io:iB  eto.  H.  Co.,  8  Bias.  380.) 
This  seolion  co-resj  onda  to  section  S  of  Act, of  March  3, 
1875,  which  is  Bi|jraa^ly  Eared  by  Bcction  5,  Act  of  Mnrpli 
3,  1397.  Under tha IjiBtinentioned  act,  asuit by  a citia-n 
of  Ohio  ngainsticitizeiia  of  Vermont,  IvewTork  mid  Mail 


Cir.  Ct.  \  t. ,  33  Fed.  Hop.  537.  J  This  section  apphea  to 
BoitB  in  equity  under  Uuited  States  Kcrisuil  f^titntea,  sec- 
tion 4915,  to  pmcuro  tba  ieewe  of  lettenp  patient  for  an  iii- 
ventioii,  after  rejection  of  the  ajiplication  therefor.  (But- 
teru-orth  v.  Hill,  J14  U.  S.  ISS.) 

§26.  Suits  neolnsl  Inltabltnntfi  of 
United  States  to  be  ItroaBht  'w^hore  tfa«y 
reside  or  nre  fonnd.^ — Except  in  tlie  cashes  p:o~ 
^idpdin  the  iifxt  three  sections,  no  person  sliall  Vie 
arrested  in  one  district  for  trial  in  another,  in  any 
civil  aclion  bi-foie  a  circuit  or  district  court;  and 
except  in  the  eaid  cases  aorl  tlie  cases  provided  |.y 
the  preceding  aitctim,  no  civil  suit  shall  'behrougljt 
l>eioie  either  of  swid  courts  against  an  inhahiiaiit 
of  the  United  S^jitea,  by  atiy  oricinal  process,  in 
any  o'hcr  ilistrict  tl.an  that  of  wjiitli  Le  is  an  i'l- 
liabit^int,  or  in  which  he  ia  found  at  the  tinjB  of 
serving  tlic  writ  (Rct.  Stata.  bpc  739;  IS  V.  S. 
Stats.  470;  1  Sup.  Ilev.  Stats.  173.) 

AflDlication  of  statute. — This  section  dopBnotapply 
to  tirritiirin!  ciirts.  (Salisbnry  v.  Sinda,  2  DilL  27"l.) 
Ifsjirtivisiinia  »|iply  to  nroeeas  in  equity  as  ncll  a9  it  law 
(Wnitcr  V.  I.udi  w,  3  Pbila,  464);  as  ra  a  hill  filed  to  Bet 
aaidea  f"- eft.. sure  8:ile.  (I'ac  fie  R,  H.  v.  M.  P.  By.  C... 
3  Fed,  Ecu.  772;  1  Ucrrary,  BIT.}  It  applies  eroiumvely 
to  origiii'i  pro. ens.  (Piciniet  v.  Swan,  5  Mbboo,  3a.) 
Tho  statute  of  ludiana  of  .May  £3,  li>70,  relatiiij  to  piw- 
ZSD.riioc.~ll, 


cailnre  in  actions  agaiTist  foreign  corporal irmp,  their  officefa 
or  ftgentfl,  doea  tot  epply  to  cauaes  ttriBing  oatfliila  the 
8  -iB.  (Grover  v.  American  Espreaa  Co,,  11  Fed.  Rep. 
286  )  Tliia  section  applies  to  Buita  for  relief  agniiiatinter- 
fering pat«iita,  (Liegett  etc.  Co.  t.  Miller,  1  Fed.  Bep. 
1  '803;  I  MoCrary,  31.)  It  inhibits  the  autog  of  any  perana 
~  ill  any  other  district  than  the  diatrict  in  which  be  reiiJes. 
(Lovejoyv.  Hartford  Fire  Ics.  Co.,  11  Fed.  Eep.  64.)  The 
'proviaionB  of  this  aection  are  applicable  to  patent  anits. 
(Chaffe  V.  Hayword.  SO  How.  208;  AUen  v.  Blunt,  1 
BkteliF.  ifiOi  Day  V.  Nen-iirk  Manf.  Co,,  1  Blatchf.  628.) 
A  bil]  to  obtain  relief  agaiuat  a  jutlgnient  is  deemed  au 
I  Dxiliary  suit,  and  theanbjicfna  may  be  earvcl  in  another 
"distria  (Logan  v.  Patrick,  6  Cranuh,  288;  Uunlap  v.  Stet- 
lon,  4  Miaon,  349);  and  if  plaintiff  ia  non-reaident,  it 
nay  ba  served  on  plain tifTa  attorney.  (Dunii  v,  Clarke,  S 
I'etera,  1;  Seegee  t.  Thomas,  3  Blatchf.  11;  Hitner  -r. 
SacklBT,  2  Waah.  C.  C.  465;  Read  v.  Cnna».ua,  4  Waah. 
171;  Etrkert  V.  Banert,  4  Wash.  C,  0.370;  Ward  T.  Sea- 
bry,  4  Wash.  426.     See  additional  uotea,  p.  8tiS.} 

Tsrritorial  limit  of  jtuudicticm. — A  court  created 
witliin  auil  for  a  particnlar  Territory  is  bounded  in  tha 
exercise  of  its  power  by  the  limits  of  auch  Territory, 
(Piquet  T.  Swan,  5  Mason,  35  ;  Ex  parte  Grahnm,  3  W«»h. 
C.  C.  450,)  Whatever  may  be  the  estent  of  the  jnriartic- 
tioii  OTer  the  aabject-matter  in  a  luit  in  respect  to  jnris- 
diotion  over  persona  and  property,  it  can  only  be  exerciiwd 
wi  bin  the  limits  of  tha  judicial  district.  (Totand  v. 
Bprayiie,  1 2  Peters.  300 ;  Picijnet  y.  Swan,  5  Mason,  85. ) 
The  circnit  conr: has juriadiction  onlyovertheinhatiitanta 
of  the  district,  or  persona  "  found  therein,  and  lerred 
with  process.  (Pollsrdy.  Dwight,  4Cianch,  422i  Ander- 
iOQ  T.  Shaffer,  10  Fed.  Bep.  2b6.)  Where  ft  citizen  of 
Kevr  Rampahire  acd  a  citizen  of  (ieorgia  aued  a  dtizeaof 
HassachuaettB  in  New  York,  where  he  waa  arrested,  the 
conrt  lad  no  jiiriadiction.  (MofTat  y.  Soley,  2  Paine,  103.) 
Where  there  are  two  districts  in  a  State,  a  citizen  of  *nah 
Btiite  is  liable  to  lait  in  either  district,  if  serred  with 
pr<«!ess.  (McMicken  y.  Webb,  U  Petora,  25j  Vore  *, 
I  owler.  2  Bond,  294;  Looomotive  Co.  v.  Erie  B.  Co.  10 
Elfltdif.  234.) 
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diatnat  (Allen  v.  Blutit.  1  B'atchf.  480 ;  Uniuri  Sug^ 
V.  Matthiesaen,  2  Cliff.  304).  and  not  then  if  he  ia  out 
temporarily  v  itbia  the  district.  (Smith  v.  Tnttle;  B  B.tB. 
lo9.)  A  person  who  cornea  within  tlia  diistrict  merely  for 
the  purpose  of  attending  a  trial  in  a  State  court  rnimot  he 
served  with  process  isHuing  oat  of  a  United  States  coart 
(Jtiuean  Bank  v.  McSpeilan,  5  Bins.  64) ;  and  if  lerved 
vith  summona  while  altendinj;  tha  trial  of  a  cause  in  the 
circait  coart  ag  a  party,  the  service  will  be  act  asiUe. 
(Parker  v.  Hotchkiaa,  1  WalL  Jr.  267;  ttmtra,  Mghiv. 
fisher,  Peters  C  C.  41.)  Where  defendant,  not  an  in- 
habitant of  the  district,  is  inTeigled  or  enticed  into  the 
district  by  falw  representations  or  dccoptive  coutrivances, 
aervics  of  process  on  him  within  the  district  is  ille^aL 
(Steijer  v.  Bonn,  4  Fed.  Bep.  17 ;  Uniun  S'lfisr  Kofi.  v. 
Matthieseen,  2  Cliffi  304.)  It  a  non- resident  conies  into 
the  district  for  the  purpose  of  pleading  to  an  indiclnient 
and  giving  boil,  ho  caLJiot  be  ened  before  he  has  a  reason- 
aide  timo  to  depart  (U.  S.  v.  Bridgnmn,  8  Am.  1  nw 
Gee.  641.)  If  defendant  ia  a  non-resident  of  the  district, 
the  record  mnst  show  with  cerT.iinty  that  process  naa 
served  upon  him  within  tlie  district.  (Allen  v.  Bluit,  1 
Blatthf.  480 ;  Vore  v.  Fowler,  2  Bend,  294 ;  MoC.oi  key 
V.  fobb,  2  Bond,  16 ;  Thayer  v.  Walts,  5  tieh.  448.  f^ea 
additional  uotea,  p.  898.) 

Waiver  o(  Itrogularities.  —  Arederil  coort  has  no 
authority  to  issue  pruce^-s  to  another  district.  (Herndoa 
V.  Ilidgway,  17  How.  424.)  £o  the  process  of  a  circuit 
onnrt  cannot  1  e  served  withont  the  district  in  wliich  it  ii 
eatsblished  except  by  special  authority  of  law.  (Toland 
T.  SpragUB,  12  Peters,  800 ;  Ex  parte  Uraham,  3  WaiJi. 
C.  U  46flj  Wilson  v.  Graham,  4  Wash.  C.  C.  63.)  In 
piocsedinga  for  relief  against  an  interfering  patent  cnder 
aactioQ  four  thonsnnd  nine  hundred  and  ei^btetn,  Bevised 
Stalntea,  no  pioviaion'ia  made   for  seriice  of  notaeon 

E-tiea  oattide  of  the  district.      (I.itfgett  V,  Miller,  1  F<A 
p,  203;  IMoCrary,  31.)    No  judgmentcan  U'lcndcred 


i^ninst  a  ilcfendint  who  has  not  been  served  witli  process 
in  t.ia  manner  jtnnled  out,  un'.ees  tko  defeoilBiit  iF=.iv(S 
tho  necesBEjy  prooesa  hy  entering  his  opjiearanfe.  (Levy 
T.  fitzpalrieli,  1j  Tetera,  IC7.)  A  party  defendant  toay 
pleid  E01  vice  aC  process  on  tim  out  of  the  d.atrict  by  ole.i 
m  abateu  ei.t  of  t!ie  suit  (Tan  Antwerp  v.  HnlLurd.  7 
B'atchf.  4-il.)  Where  a  do'eodant  appears ■witiiouttakug 
exceptionR,  it  ii  aa  sdmis^ioa  of  the  Tegulurity  of  the 
aorvico  (Cir-.cie  v.  Palmtr,  8  Wheat.  B!K)) ;  Irntif  hiap. 
pBara  andsuEwers  the  bill,  hecanao'^ati  the  hearing  ol  j,  ct 
tiiat  the  bill  coDtaineil  a  pmyer  for  prooesB,  or  that  he  wat 
ilot  eerred.  (SeKee  v.  'Ihnraas,  3  BlaUl.f.  11.)  And  if 
hs  aT>pc^rs  and  pleads  on  the  nier^ta,  it  is  &  ivaiver  of  ir~ 
rejilanty.  (Toknd  v.  Ppra^-ve,  12  TeterH,  300;  Po.Iard 
V.   Dwiabt,  4  Cranch,   422;  Irvine  v.  Lowry,  14  Feleta, 


Corporationa,  — A  oorforstion  o^n  hare  no  eKiHteti'^ 
hcyond  the  litxiitscf  t'.e  State  in  whitih  itii  created;  heoue 
sarviL'D  of  process  upon  its  olSccrs  in  another  t^bate  will  nut 
confer  jiinsdtution  upoD  ftciiciiit  court  in  that  hitatsovir 
the  corporation.  (Nortbem  luiL  Tt.  Co,  v.  UichigHnCcnL 
E.  C,  15  How.  233;  Day  v.  KeTmark  Slanut  Co.  1 
>;latehf,  G2Si  1  'ecksr  v. NewTork  K  4  P.  Co.,  1 1 Blatchf. 
76;  Myers  v.  Durr,  13  B;atchf.  22.)  Aa  a  coruontiun 
cannot  le  mn^'e  a  par^jr  to  a  civil  Buib  by  on'^piiU  prooeBs 
insiiy  o'.h.  r  distrctthan  'he  ^ta*'e  wherein  it  imis  created 
(Myers  v,  Doir,  13  Bintohf.  BS),  Eo  a  national  bank  c  n- 
not  be  sued  out  of  tiie  di'trlct  iu  which  it  is  locatS'l 
(Maine  v.  Sec  ud  Nat.  Bank.  6  Bias.  26);  but  a  trading 
concur.'' ti on  may  be  s  ed  in  any  district  in  which  it  con- 
ducta  its  l>ii"iuesH  (TTayden  v.  AndruHci.giriQ  Mills,  1  Fod- 
Rep.  0:1),  and  afureiga  corporation  niay^  sued  in  a  di^- 
tri^t  other  tlian  that  of  which,  it  is  a  resiJeLt,  if  it  baa  a 
duly  auihorized  resident  affcnt  qualified  taai;knowledgB 
service  of  process  (ftniikle  v.  Lamar  In!.  Ca.,2  I  ed.  Sep. 
9;  Slot^hv.  V.  F.  &M.  Ids.  Co.,  IDVed.  Rep.  eH3);  trif 
itoonsents  thnt  process  may  ba  served  on  its  aj^ent  ioBaelt 
StAte,  juiisdictioa  att:iche8.  (Ex  parte  Sclittlionlnrger, 
96  U.  .S.  36!);  Knott  v.  Southern  L.  Ini.  On.,  2  Wood  , 


Am.  Ina.  Co.,  10  Chic.  L.  N.  3DB;  Albriglit  v.  Empire 
Traas,  Ol,  13  Alb.  L.  J,  313;  cimtra,  Pomeroy  v.  New 
York  &  N.  H.  E.  Co.,  4  BlatchF.  120;  Poutliem  &  A.  T- 
R,  t  0.  V.  Hew  Orleans  M.  &  T.  R.  Co..  2  Cent.  L.  J.  88; 
Stillwell  T.  ErapiTB  F.  Iiiil  Co.,  4  Cent  L.  J.  463.)  A 
foreign  corporatioa  doing  bHHineaa  within  tlia  Htnto  U 
liable  to  suit  by  service  of  process  on  au  agent  (  Albright 
V.  Empire  Trans.  Co.,  18  Alb.  L.  J.  313;  Ke  Browne  fv. 
T.  &  U.  R.  Co.,  3Fed.  Hep.  TBI;  13  BUtcliL  243;  Modi 
V.  V.  F.  &  M.  Ins.  Co.,  10  Fed.  Eep.  696;  4  Hughe^  61); 
allhuujjti  there  is  no  Sta'.a  law  rai^airing  i'.  to  appoint  an 
Bgenc  to  accepC  Eervice  oF  process.  (Wileun  Pai:k.  Co.  T. 
Him  er,  11  Chic.  L.  N.  207.)  Corporaiionim  ly  ba  foond 
for  i-ervica  of  proceaj  wherever  tlmy  are  doing  huaiue  a. 
( Wilson  Paoking  Co,  v.  Hanter,  8  Cent  L.  J.  333);  Bai.- 
road  Co,  v.  Harris,  12  Wal.  65;  Ei  parte  Schol.onboraer, 
93  n.  S.  369;  Moulin  v.  lus.  Co.,  1  Da-oh.  57;  Moc:£  v. 
luB.  Co.,  10  Fed.  Rap.  fiW;  Wheeling  e  c.  Trana.  Co,  v. 
B.  A;  O.  E.  Co.,  1  Cin.  Eep.  311;  Hannibal  etc  K.  Co.  v, 
Crioe.  102  IIU  249;  Handyv.  Ins.  Co.,  37  Ohio  St  306; 
2  Ohio  Law  J,  289;  McNicW  v.U.  S.  Mercantile  Asso- 
riiti..n,  14  Cent  L,  J.  51;  Wiliiama  v.  Empire  Trans. 
Co.,  14  0.  G.  523.) 

A  persDiial  privilege  and  may  be  -waived. — This 

seciiun  is  nut  a  denial  of  juriiuliutiui!,  but  the  grant  of  & 
privilege  to  defendant  Dot  to  bo  aued  out  of  the  State 
where  he  residen,  nnleaa  aerred  with  proceaa  in  thj  Stata 
where  suit  is  broHght  (Harrison  v.  Bowan,  Peters'O.  C. 
433);  and  under  its  pruviaions  the  privilege  granted  to 
him.Di.iy  be  waived  (Flandera  v.  <^bna  1  la.  Co.,  3  Mason, 
l.iS;  seoLoFojoy  V.  Hartford  i'.  lus.  Cn.,  Jl  Fe<l.  Hep. 
63),  aa  by  a,  voluntary  appearance  (Uarris'iaY.  Rowan, 
Petora  C.  C.  489;  Hale  v.  Contin,  Ins,  Co.,  12  Fed.  Eap. 
359);  and  hifl  appearance  without  process  is  a  waiver  o( 
the  privilege  to  object  to  the  non-service  of  process. 
(Uracia  v.  Palmer,  8  Wheat  699;  tjeegee  V.  Thomas,  3 
BUtohf.  11;  Kelsey  v.  Pennsylvania  B.  Co.,  U  lUatcht 
S9;  MeCloskey  v.  Cobb,  2  Bond,  IB;  Flaodera  v.  MiPik 
loa.  Co.  3  Mason,  15S;  Harrison  V.  liowan,  P>^tpni  C.  C 
459;  Clarke  v.  Navigation  Co.,  I  Story,  531.)  S  i  apoear- 
inland  moving  to  dismiss  the  bi.i  fur  w-nt  of   e.juity 
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(Jbnsi  V,  Andrews,  10  'WaJl.  327),  or  fta  anwamneo  nna6- 
Cou^tanied  l>y  n  jileaclaiuiliig  the  privilege,  is  a  wairar  of 
it.  (Harrison  v.  Kiiwao,  Petcra  <J.  C.  4a9.)  For  an  »p. 
pearauce  to  confer  juriBilictioii,  the  party  nmut  he*  p«rty 
tothareeorj.  (Kenlmcky  K.  M.  Co.  v.Dajr.ZS  wy.483.) 
If  avarty  id  a  u on- resident  lis  may  appcir  in  tlie  bqiG  Bud 

f'eadhiapersou^l  privii^ga  {Teese  t.  PliE^lpa,  1  MaAil. 
7).  aiid  Bdch  an  appearance  i^t  iir>t  a  waiver  (Hairiano  t. 
Bowan.  Pct-^ra  C.  0.439);  but  it  is  nlltawaivB^toappclac 
>Ildpteall  tathe  jnriadiut.on  by  an  attorney.  (Cummer- 
cialBank  v.  Slooomb,  14  Peters,  li'i;  Thayer  v.  Walea,  5 
Hsh.448;  Decterv.  ^"e»rYork  B.  &  P.  Co..  II  BlabAt 
78.)  Where  a  bill  was  lileil  in  tliQ  Bontbem  district  of 
lliraissiLipi  ai;ainst  four  detendanta,  t«'o  of  whom  ap- 
peared for  tiiepurpnse  of  luuviug  toilituuiBi  the  bilt  aod 
the  other  two  dei'UiieJ  to  appear  and  process  was  not 
■erved  on  them,  the  conrb  had  no  altematif e  bat  to  ili»- 
Dtias  the  bill,  tliey  being  necessary  parties.  (Hemdoa.  T. 
Eidgway,  17  How.  424.) 

FroceBsby  attftchmeilt.— An  attaclinient  against  the 
property  of  a.  ni>u-resident  cannot  be  sopd  oat,  unless  the 
defendkiut  it  tirat  peraonally  served  itith  pruccaa.  (Bx 
parte  Dea  Moines  R.  K  Co. ,  2  Morr.  Trans.  303. )  The  <ar- 
cuit  court  baa  no  juriiidictiaa)nstiaclmieiit8uitsag.da8ta 
non-resident  witboat  the  district.  (UolliagHwmth  t. 
Adams,  2  Dall.  sm-,  Toland  v-  Spntgae.  }2  Feiecs,  3t)0[ 
Uhaffea  v.  Hayward,  20  How.  203;  I>ay  v.  N.w^rk  Maoaf. 
Co.,  I  Blatehi.  628:  Sadler  v.  Hudson,  2  Curt.  6;  Mauldin 
V.  Carll,  3  Hashes,  247;  Picqaetv.  Swan,  6  Maaun,  3Si 
ftichinond  v.  Dreyfona.  1  Sum.  131.)  Process  of  foreiga 
attachment  c  muut  be  properly  iaaned  hy  the  ei-coit  court 
ill  ca.ei  'wUoni  dofendaut  ia  domiciled  abroad  or  ]>ob 
ftnind  within  the  district,  where  it  caa  loHOtTedDpnaHim 
(Toland  V.  Si^agne,  ]2PelerB,  300;  Anderson  v.  fihaffsr, 
lOFed.  Rep.  t!G6),  and  this  Applies  to  corporations.  (Mey- 
env.  Dorr,  12Blatchf.  22.)  Proceaaufattachmentoatbe 
eSectsofa  person  not  an  )ahabit<tnt  cannot  beserved  ( Pol- 
lard V.  Dwight,  4  Cranch,  ■Kl);l)iitif  served  not  only  On 
the  property  but  on  the  defendant,  juriddiction  attache!*. 
(North  V.  McDonald,  1  Bias.  57.)  An  a  si;,'nee  a[ipointed 
bya  bankrupt  court  of  another  district  Li  w.tl.iu  the  rttle. 
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althoDffh  there  is  property  witMn  tha  district.  (Shain- 
waldv.  Lewis,5Fed.Rep.510iS.C.6Sawy.585.)  Where 
a  cicizeD  oF  the  United  States  is  a  resident  iu  aforeisncntin- 
try,  thacircuibCDOrtliaEiin  junsdiction  ovar  n  Buit  brought 
by  an  alien,  although  be  ha?  property  witbia  the  dlHtrict 
nMuhmuy  ba  attached.  (Picquctv.  Swan,  5  Moaoo,  35.) 
Civil  suit,—"  Civil  Bait"  nipansasuitwithiathe  cate- 
gory of  "all  BuiCs  of  a  civil  nature  at  common  ]aw  or  in 
equity,"  and  a  caus^  of  admiralty  jniiadiction  is  not  with- 
in the  meanine  of  this  prohibition.  (Atkiua  v.  Disinte- 
f rating  To.,  IS  Wall,  272}  Casey  v.  Leary,  2  Ben.  630; 
lanchesterv.  HotchliiEis  13  lot.  Bev.  Bee.  125;  but  Bse 


37;  New  f.n^and  Ins.  Go.  t.  plavigation 
V.  EflC.  94.)  Thia  provisinn  docs  notapply 
•  has  never  been  an  inhabitant  of  the  Uni- 


Co.,  laiut.  Eev 

ted  StLttei.  {<!7aBhing  V.  Laird,  4  Ben.  70.)  A  prize  pro- 
ceeilina  is  a  civit  suit,  and  if  against  the  person,  can  bein- 
atitutod  ooly  in  the  district  where  he  ia  inlialiitant  ot  is 
found.  (-Ex  parte  Grahim,  3  Wash.  C.  C.  45fi.  Attach- 
ment will  lieagainat  in  debt  or  contract  or  tort  (Mc- 
(irath  y.  Candalero,  Bee,  64;  Bouyaaon  v.  MUler,  Bee, 
ISU.)  It  may  be  iaaned  against  a  non-resident  i  i  an  action 
on  contract,  even  if  the  noa-reaident  be  a  oorporation. 
(Clarke  v.  Navigation  Co.,  1  Story,  631.) 

§  27  (^46)-      Cansen  not  discontinued  by 

neiv  tcra».— Wlieti  the  trial  or  heariiig  of  any 
cause,  civil  or  ciiniinal,  in  &  circuit  or  diNtrict  court, 
hu8  been  commenced  and  ia  in  progreaa  before  a 
jury  or  the  court,  it  shall  not  be  staid  or  discon.- 
tinned  by  the  arrival  of  the  time  fixed  by  law  for 
another  session  of  said  court;  and  the  coui-t  may 
proceed  thereia  and  bring  it  to  a  conclusion,  in  the 
same  ninnner  and  with  tlie  same  effect  as  if  another 
stated  tfritt  of  the  court  bad  not  intervened.  (Rev. 
Statd.,  Bcc.  746.) 

The  trial  ia  in  proi^sa  although  the  jurjiBno^jctftn- 
jiIp'o,  -where  sniioiif  tbq  jury  liavo  bean,  swotii.  IjS,^.  i- 
Loagbery,  13  mutch!.  267.) 


I 
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§28  (7-15).  Captures  of  invnrroctionary 
propert}-,  "n-liere   cognliahle.— ProceedingE 

for  the  condemnation  of  any  |iioperty  ciiptured,  as 
prize,  whether  on  the  high  seas  or  elMewiiere  out  of 
the  limltaof  any  judicial  district,  or  within  any  dis- 
trict, on  account  of  its  being  purchased  oracquired, 
sold  or  given,  with  intent  to  use  or  employ  the 
same,  or  to  suffer  it  to  be  used  or  emjiloyed,  in  aid- 
ing, abetting,  or  ])ronipting  un  insurrL-clion  agaiuat 
the  government  of  the  United  States,  or  knowingly 
BO  used  or  employed  by  the  o«ner  thereof,  or  with 
his  consent,  may  be  prosecuted  in  auy  district  where 
the  same  may  be  seized,  or  into  which  it  may  be 
taken  and  ]>roceedinga  first  instituted,  (18  U.  B. 
Stats.  318;  1  Sup.  Bev.  Stats.  138;  Rev.  Stata.  aeo. 
735.) 

§  29>  Proceedings  to  enjoin  comptrol 
ler  of  the  cnrreney. — All  proceedings  by  any 
national  blinking  association  to  enjoia  the  oomp- 
troller  of  the  cniTCncy,  under  the  provisions  of  any 
law  rekting  to  national  banking  asi^ociations,  Bhail 
be  had  in  the  district  where  such  asaociatioa  is  lo- 
cated.    (Rev.  Stat9.  sec.  736.) 

§  30-  Suits  of  a  local  nature  In  Stat«a 
containing;  several  dietricts-^ — In  suits  of  a 
local  nature,  where  the  defendant  resides  in  B,  dif- 
ferent district  in  the  same  State  fi-om  that  in  which 
the  suit  is  brought,  the  plaintiff  may  have  original 

id  final  process  against  him,  directed  to  the  mar- 
fihul  of  the  district  in  which  he  resides.  (Rer. 
"■    ,s.  sec.  741.) 

_  31.  Wiiere  InnAIles  In  di«%«%nt  dl«- 
«rlctB  of  same  State  — Any  suit  of  a  looil  ua- 


ture,  at  Jaw  or  in  equity,  where  the  land  or  other 
auhject-matter  of  a  fixed  character  lies  partly  in  ono 
ilistriot  and  partly  ia  another,  within  tlie  sama 
State,  may  ho  brought  within  the  circuit  or  district 
court  of  either  district;  and  the  court  in  which  it  is 
brought  shall  have  jurisdiction  to  hear  and  decide 
it,  atid  to  cauae  mesne  or  final  process  to  be  issued 
and  executed,  as  fully  as  if  the  said  Bubjeet- matter 
were  wholly  within  the  district  for  which  Buch  court 
is  constituted.     (Rev.  Stats,  sec  742.) 

§  32-      Process,  ^laero  irctnmable. — Alt- 

KANHAS. — All  process,  civil  and  criminal,  against 
persons  resiiling  in  the  coimties  of  Coliiiubia,  How- 
ard, Hempstead,  La  Fayette,  Little  River,  Miller, 
Nevada,  Ouachita,  Pike  and  Sevier,  shall  be  made 
returnable  to  said  courts,  respectively,  at  said  city 
of  TexarksLaa,;  provided f  thatall  crimes  and  offenaes 
hereto'bre  committed  within  the  division  creatoil 
by  this  act,  whall  be  prosecuted,  tried  and  detr- 
mined  i:i  the  same  manner  and  with  the  same  ef- 
fect as  if  this  act  had  not  been  passed.  (Approved 
February  23,  1887;  24  U.  S.  Stats.  428;  the  samo 
rule  approved  in  act  approved  February  17,  1S87, 
2i  U.  8.  Stats.  406.) 

California, — All  process  returnable  to  or  pro- 
ceedings noticed  for  any  term  of  the  present  cir- 
cuit or  district  court  of  California  shall  b"  dopmed 
retuniable  to  the  next  term  of  said  courts,  res]*ect- 
ively,  in  the  sitid  northern  district,  as  fixed  by 
this  net.     (2i  TJ.  S.  Stats.  300.) 

Georolv — Westebn  DrviBio!j  op  sORTnERN  dis- 
trict. -  All  pj'ocpai,  civil  and  ciiimnaX,  vssviei. 
Bgiinzt  citizsuj  i-osiding  iu  said  i;ovm.t\.ea,  ■aVa&^aei. 
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^H  tnads  rftumalile  to  tlje  Biiid  courts  respectively,  at 
^B  the  said  city  of  Culuiiihua,  and  not  otLonriae.  (36 
■  V.  S.  Stats.  1110.)  Ail  mesne  and  final  process, 
subject  to  the  provisions  Leieinbefore  contiiined, 
ia^uetl  in  either  of  said  divisions,  may  ba  served  and 
executed  in  oitber  or  both,  of  the  divisions.  (21 
v.  S.  Btats.  63.) 

Kaksab. — All  mesne  and  final  process  subject 
to  the  provisions  of  thi^  act,  issued  in  either  of 
BJid  divisions,  may  bs  served  and  executed  in  either 
or  both  of  the  divisions.     (26  U.  S.  Stats.  129.) 

Kentucky. — In  the  district  of  Ki-ntucty  the 
clerks  of  the  circuit  and  district  ct)urla,  respect- 
ively, upon  isBuiig  original  process  in  a  civil  aotion., 
shall  make  it  returnable  to  the  court  nearest  to  the 
county  of  the  residence  of  the  defendant,  or  of 
that  defendant  whose  county  is  nearest  a  oourt^  if 
he  have  information  aut&cient,  and  shall  imme- 
diately, upon  payment  by  the  jilaiiitifF  of  his  fees 
accrutd,  B*-nd  the  papere  filed  to  the  clerk  of  the 
court  to  which  the  process  i4  made  rettirnaljle;  and 
whenever  the  process  is  not  thus  made  returnable, 
any  defendant  may,  upon  iiiotion,  on  or  before  the 
calling  of  the  causp,  ha^e  it  transteri-ed  to  the 
court  to  V hie h  it  should  have  been  sent  had  the 
clerk  known  the  residence  of  the  defendant  when 
the  action  was  brought.     (Rev.  Stats.,  sec,  745.) 

LoDisiASA- — All  processes  from  the  cirfuit  and 
district  coui'ta  of  the  United  States  frnra  the  wftat- 
era  district  ('f  Louisiana  agaiust  defemltints  resid- 
ing in  the  paiishes  of  Saint  Landry,  Saint  Martin, 
Cameron,  Calcasieu,  La  Fiiyette,  and  Vcrnjillion, 

kin  the  State  of  Louisiana,  shidl  be  returned  to  said 
courts  at  Opelousas;  all  process  against  defendants 


residing  ia  t!io  pariahea  of  Hapides,  Vernon, 
Avoyellea,  T'atalioula,  Grant,  and  "Wirm  sliall  be 
returned  to  Alexandria;  all  procassea  against  defend- 
ai)ts  residing  in  the  parishes  of  Caddo,  De  Suto, 
Bossier,  "Webster,  Claiborne,  Bienville,  Natclii- 
tnches.  Red  Kiver,  and  Sabine,  shall  be  returned  to 
Shreveport;  and  all  processes  against  defendants 
residing  in  the  parishes  of  Ouachita,  Franklin, 
Richland,  Morehouse,  East  Carroll,  West  Carroll, 
Madison,  Tensas,  Concordia,  Union,  Caldwell, 
Jackson,  and  Lincoln  sLall  lie  returned  to  Monroe. 
(25  U.  a.  Stats.  388.)  All  pi-oceases  iroin  the  cir- 
cuit and  district  courts  for  tho  eastern  district  of 
Louisiana  ag.iinst  defendants  residing  in  tha  par- 
ishes of  Pointe  Coupee,  West  Eaton  Roufje,  Iber- 
ville, AHcenaion,  East  Feliciana,  West  Feliciana, 
East  Baton  Rouge,  Saint  Helena,  and  Livingston, 
shall  ba  returned  to  said  courts  at  Baton  Rouge, 
Louisiana,  and  all  processes  against  defendants 
residing  in  other  parishes  of  the  eastern  district 
of  LouiKiana  shall  be  returned  to  New  Orleans. 
{25  U.  8.  Stats.  438.) 

Minnesota. — All  civil  process  from  the  cir- 
cuit and  district  courts  of  the  United  States  for 
said  district  of  Minnesota,  against  defendants  i-e- 
Btding  or  found  therein,  shall  be  returned  to  the 
place  appointed  for  the  holding  of  said  courts  in  the 
division  where  sue !i  defendant  resides.  (26  XJ.  S. 
Stats.  73.) 

Mississippi. — Process  issuing  from  the  courts  of 
either  division  of  said  northern  district  shall  be  di- 
rected to  tlie  marshal  of  said  northern  district,  w^A. 
may  bn  executed  liy  him  or  Ilia  deputise  w'joti "Civa 
p.irf^'  or  pariioj  for  whom  isaueii,  wtctevfeT  tau."n^ 
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itt  Bail!  northern  district.     (22  XT.  S.  Slats.  101.) 

Miasooni. — Pixiceas  issuing  out  of  tho  courts  of 
either  divLsion  at  said  diatriota  ahall  hi  directed  to 
tli6  miirshal  of  the  district  in  wliich  tho  division  is 
located,  and  loay  lie  executed  by  Lim  or  his  dep- 
uties upon  the  jKirty  or  parties  against  v/hoin  iaaued, 
wherever  found  within  liia  district,  (2i  U.  S. 
Stats.  424.) 

North  Dakota. — All  mesno  and  lina!  process 
subject  to  the  provisions  of  this  net,  issued  iu  either 
of  said  diviaion3,  may  be  oerved  and  excuted  in 
either  or  all  of  said  divisions.     {25  U.  S.  Stats.  67.) 

Ohio  — All  mesne  and  finril  process,  subject  to 
the  provisions  hereinbefore  contained,  issued  in 
either  of  said  divisions,  may  be  served  and  ex- 
ecuted in  either  or  both  of  tho  divisions,  (20  17, 
8.  Stats.  101.)  All  mesne  and  £nul  prooess  sub- 
ject to  the  divisions  hereinbefore  contained,  issued 
in  either  of  said  divisions,  may  be  served  and  ex- 
ecated  in  either  or  both  of  tiie  divbions,  (21  U. 
S.  Stats.  63.) 

Tennkssee.— All  process  isaued  against  defend- 
anta  residing  in  eaid  county  of  Hardeman  shall  ho 
relnmed  to  Ja^kaon,  and  all  civil  causes  of  action 
■wh'ch  have  accrued  in  said  county,  of  which  the 
courts  of  tho  Uuiteil  StutJis  have  jurisdictioo,  ehall 
ba  cognizable  in  tjie  court  at  Jackson,  but  all  of- 
fenaea  committei  in  said  county  against  the  laws 
of  the  United  States  beFore  the  passage  of  this  act 
shnll  be  copiizable  in  the  court  of  the  western 
division  of  the  western  district  of  Tenupsaee  held 
at  Memphis;  and  actions  or  procpedings  now  pend- 
ing at  Mempliis  against  defendants  residing  in  8atd 
county  of  Hardeman  may,  on  tho  apjilioatlon  of 


either  party,  be  transferred  to  the  court  at  Jack- 
son; and  in  case  of  such  traTisfer,  all  ])apera  and 
files  therein,  with  copies  of  all  journal  entries, 
shall  be  transferred  to  the  office  of  the  clerk  of  the 
court  at  Jackson,  and  the  same  shall  proceed  in  alt 
i^Ki^ects  as  though  originally  commenced  iu  said 
court.  {ApproTod  January  15,  1883;  22  tJ.  8. 
Stats.  402.)  All  process  hereafter  issuing,  except 
as  hereinafter  provided,  against  citizens  of  said 
county  of  Gruuily  from  the  district  or  tircuit  courts 
of  said  State,  shall  be  retumahio  before  the  dis- 
trict or  circuit  courts  for  the  middle  district  of 
Tennessee;  and  that  any  case  now  pending  in  tha 
district  or  circuit  court  of  the  United  States  for 
the  southern  district  o£  East  Tennessee  against 
citizens  of  said  county  of  Grundy  may,  at  their 
election,  be  transferred  to  the  district  or  circuit 
-  court  for  the  middle  district  of  Tennessee  at  Nash- 
viUo.  (53  U.  S.  StatB.  2S0.)  Hereafter  all  proc- 
ess issuing  except  as  horeiiiafter  provided  against 
citizens  of  the  county  of  Fontross  ffoiu  the  district 
and  circuit  courts  of  tho  United  States  shall  be  re- 
turnable before  said  court  at  Chattanooga,  in  saiil 
State;  provided,  that  can^ea  now  pending  in  the 
middle  district  of  Tennessee  from  Fentress  county 
shall  be  determined  where  poniling,  except  in  cases 
where  both  parties  consent  to  removal;  and  provid- 
ed Jurlher,  that  all  pi-oseciitions  for  crimes  or  of- 
fenses heretofore  committed  in  said  county,  shall 
be  commenced  and  proceeded  with  as  if  this  act 
had  not  been  pasted.  (Approved,  December  27, 
1834;  23  U.  S.  Stats.  280.) 

Texas, — All  prosecutions  in  either  of  aa.'A  iSa- 
tricts  for  offe.nses  n^iiitt  the  lawa  oi  tliaA^ixiXfti- 


states  shall  be  tried  in  tliat  division  of  the  district 
to  wliicli  process  for  tlie  county  in  whicL  said  of- 
fenses are  committed  is  by  said  Bectioti  required  to 
be  returned.  And  all  ■writs  and  recogni 
said  prosecutions  fihall  be  returned  to  that  divisioa 
in  which  said  prosecutions  by  this  act  are  to  be  tried. 
(31  XT.  8.  Stats.  108.)  All  process  issued  agaiiiBt 
defendants  residing  in  any  county  which  may  here- 
after be  created  by  law,  shall  be  returned  to  the 
nearest  place  for  holding  court  in  the  judicial  dis- 
trict within  which  said  county  is  formed.  And  if 
there  be  more  than  one  defendant,  and  they  reside 
in  different  divisions  of  the  district,  the  plaintiff 
may  sue  in  either  division,  and  send  duplicate  writ 
or  writs  to  the  other  defendants,  on  wLiih  the 
plaintiff  or  his  attorney  shall  indorse  that  the  writ 
thus  sent  is  a  copy  of  a  writ  sued  out  of  a  court  of 
the  proper  division  of  the  said  district;  ard  thesaij 
writs,  when  esecutod  and  returned  into  the  office 
from  which  they  issued,  shall  constitute  one  suit, 
and  be  proceeded  in  accordingly.  (20  V.  S.  Stats. 
318.)  All  process  issued  against  defendants  resid- 
ing in  the  counties  of  Brazos,  Eobertson,  Leon, 
Limestone,  Freestone,  McLennan,  I'j.lls,  Bell,  Cor- 
yell, Hamilton,  Comanche,  Eiitth,  Hood,  Bosque, 
Somerville,  Hill,  Brown,  Coleman,  and  Eunnells 
shall  be  returned  to  "Waco.  (20  V.  S.  Stata.  318, 
aa  amended  23  U.  S.  Stats.  35  )  All  process  issued 
against  defendants  residing  in  the  counties  of  Ka- 
varro,  Johnson,  Ellis,  Kajfman,  Callas,  Bockwall, 
Hunt^  Lamar,  Pannin,  Grayson,  Collin,  Denton, 
I  Cook,  Montague,  Wise,  Tarrant,  Parker,  Delta,  and 
I  Clay  shall  be  returned  to  Dallas.  (20  U.  8.  Stata. 
^818,  as  amended  23  U.  S.  Stats.  35.)     AU  grocess 


issued  Bgainst  defendants  i-esiding  in  the  c-ountiea 
cf  Eastland,  Steiihena,  Yoimg,  Archer,  Wicliita, 
"Wilbarger,  Baylor,  Throcktnoi-ton,  Shackelford,  Cul- 
lahan,  Taylor,  Jones,  Haskell,  Knox,  Hurdeman, 
Greer,  Nolan,  Fisher,  Stonewall,  Kent,  Dickens, 
King,  Cottle,  Motley,  Briaco,  Hall,  Childi-eas,  ClI- 
lingsworth,  Donley,  Armstrong,  Deaf  Smith,  Old- 
ham, Potter,  Carson,  Gray,  'Wheeler,  Hemphill, 
Lipscomb,  Ochiltree,  Eoberta,  Hutchinson,  HaJiS- 
ford,  Sherman,  Moore,  Hartley,  Palo  Pinto,  Jack, 
and  Dallam  t>hall  be  returned  to  Graham.  (20 
V.  S.  Stats.  318,  as  amended  23  IT.  S.  Stata.  35.) 
All  process  issued  against  defenilanta  residing  in 
the  counties  of  Jackson,  Matagorda,  Brazoria, 
Wharton,  ColoraiJo,  Fort  Bend,  Austin,  Harris, 
Galveston,  Chambers,  Jefferson,  Orange,  Hardin, 
Liberty,  Montgomery,  "Waller,  Grimes,  Madison, 
"Walker,  San  Jacinto,  Polk,  T^ler,  Jasper,  and 
Newton  shall  be  returned  to  Galveston,  (20  XJ.  S. 
Stats.  318,  as  amended  23  tl.  8.  Stats.  35.)  All 
process  issued  against  defrtndants  residing  in  the 
counties  of  Sabine,  San  Augustine,  Shelby,  Nacog- 
doohea,  Angelina,  Trinity,  Houston,  Anderson, 
Cherokee,  Panola,  Busk,  Smith,  Henderson,  Van- 
aandt.  Rains,  Gregg,  and  Wood  shall  be  returned 
to  Tyler.  (20  JJ.  S.  Slats.  318,  as  auieuded  23 
TJ.  S.  Stats.  33.)  All  process  issued  against  de- 
fendants residing  in  the  conntiea  of  Upsher,  Har- 
rison, Marion,  Cass,  Bowie,  Red  River,  Titus, 
Camp,  Hopkins,  Morris,  and  Franklin  shall  he  re- 
turned to  Jefferson.  (20  U.  S.  Stats.  318,  aa 
amended  23  U.  S.  St.its.  35.)  All  process  issued 
against  defendants  residing  in  the  counties  ol  CiMa:- 
eron,    Hidalgo,    and   Sturr  sliall  \je   Tetuxr^i.  \» 
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Brownsville.  (20  U.  S.  Stats.  318,  aa  amende,! 
2S  U.  S.  Stats.  35.)  All  process  isaucd  against 
dufendanta  residing  in  tlie  counties  of  Calhoun, 
Victoria,  Goliath,  Bee,  Live  Oiik,  Karnes,  Do  Witt, 
Lavaca,  Gonzales,  Guadalupe,  Wilson,  Atacwa, 
MoMulleu,  Bexar,  Comal,  Kendall,  Kerr,  Edwards, 
Bandera,  Medina,  Frio,  Zavala,  U\-alde,  and  Kinney 
shall  bo  returned  to  San  Antonio.  (20  U,  S. 
Stata.  318,  aa  amended  23  U.  S.  Stats.  3o.)  So 
mnch  of  the  30  U.  S.  Stats.  318  act  as  mukea  all 
pi'ocess  against  defendants  residing  in  the  cuuut'ea 
of  Aransas,  Duval,  Nueces,  La  Salle,  Zapata,  San 
J'atricio,  liefugio,  Dimmit,  Welib,  Encinal  and 
Maverick  tetumablo  to  Bix>wnsville  is  hereby  re- 
|)ealed,  and  such  process  is  hereby  made  returnable 
to  Ban  Antonio;  and  all  causes  of  civil  actiou 
■which  have  accrued  in  Baid  counties,  or  either  of 
them,  since  the  passage  of  the  act  to  wliicli  this  is 
an  amendment,  or  which  shall  hereafter  accrue, 
shall  be  cognizable  in  the  court  at  San  Antoniu, 
(21  U.  S.  Stats.  10.)  All  process  issued  against 
defendants  residing  therein  shall  be  returned  to 
Galvetitunj  and  all  civil  causes  of  action  which  have 
accrued  in  said  county,  of  which  the  courts  of  the 
United  States  have  jurisdiction,  shttll  be  cuffnizable 
in  the  court  of  Galveston,  but  all  olTenses  com- 
mitteil  ill  said  county  against  the  laws  of  the 
Uiiitsd  States  before  the  passa^  of  this  act  sl-all 
be  cogiiizaljle  in  the  court  of  the  westei-n  district, 
HS  provided  in  said  act  of  the  twenty-fourth  of 
February,  eighteen  bundled  and  seventy -nine. 
(21  TJ.  8.  Stat'*.  10.)  Alt  process  issued  again>t 
defendants  lOMiIing  in  the  counties  of  Favette, 
tWnHhlni"  o:i,    Euileaon,    MiUn,  Williauisou,  Lee, 
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Bastrop,  CaUwe;i,  Hays,  Travi.?,  Blanco,  Gilleapie, 
Burnett,  Llano,  Mason,  Kimball,  Menard,  Conciio, 
MoCnllosh,  Sun  Saba  and  LaMpasas  siiall  ba  re- 
turned to  Austin.  (20  TJ,  S.  Stats.  318,  as 
amendsd  23  TJ.  S.  Stata.  35.)  All  pi'oceHS  issued 
after  this  act  shall  take  effect  against  defendants 
ro-iding  in  the  counties  of  El  Pi.so,  Pocos,  Pre- 
sidio, Totn  Green,  Crockett,  Andrews,  Gaines, 
Yoakum,  Cockran,  Bailey,  Parmer,  Castro,  Lamb, 
Hockley,  Terry,  Dawson,  Martin,  Swislier,  Hale, 
Lubbock,  Lynn,  Floyd,  Crosby,  Garza,  Borden, 
Howard,  Scuny,  and  Mitchell  shall  ba  returned  to 
the  city  of  El  Paso.  (20  U.  S.  Stats.  218,  aa 
amended  23  TJ.  S.  Btata.  35.)  All  civil  process 
issued  a^inst  persons  resident  in  said  counties  of 
Lamar,  Pannin,  Bed  River  and  Helta,  cognizable 
before  the  United  States  courts,  shall  be  matle  re- 
turnable to  the  courts,  respectively,  to  be  held  at 
the  city  of  Paris.     (25  TJ.  S.  Stata.  786.) 

Wasuington. — All  mesne  and  final  pi'OCCBS  sub- 
ject to  tlie  provisions  of  this  act,  issued  in  either  of 
said  diviaioTis,  may  be  served  and  executed  in  either 
^^«r  all  of  said  divisions.     (20  TJ.  S.  Stats.  45.) 

^^      §  S3,     fflflfbnses,     whe»^     coig: sizable. — 

Alabama. — All  offenses  hereafter  committed  in 
eitiier  of  said  divisions  Bhal!  be  cognizable  and  in- 
dictable ■within  the  division  where  committed. 
(Approved  May  2,  1884;  23  U.  S.  Stats.  18.) 

Arkansas. — All  crimes  and  offenses  heretofore 
committed  "within  said  western  district  ehall  he 
prospcuted,  tried  and  determined  in  tlie  same  man- 
ner and  with  the  same  effect  as  if  this  act  hoA.  "asA. 
been  passed.     (24  TJ.  S.  Stats.  83.) 


Calipoesia. — All  offenaes  heretofore  committed 
in  tlie  distvict  of  California  sball  be  jiroseouted, 
tiied,  and  determined  iatlie  same  manner  and  with 
tlie  same  effect,  to  all  intents  and  purposes,  as  if 
tliis  act  had  not  been  passed.  (ApproTed  Auff.  6, 
1886;  24  U.  8.  Stats.  309.) 

Georgia. — All  prosecutions  for  crimes  or  offenjiea 
committed  after  the  date  this  act  takes  efiect,  in 
any  of  tbo  counties  of  t!ie  northeastera  division, 
shall  bo  cognizable  within  this  division;  and  all 
prosecutions  for  crimes  or  offenses  committed  prior 
to  t!i!it  date  within  any  of  said  counties  taken  from 
the  northern,  district  or  committed  in  the  southern 
district,  an  heretofore  constituted,  ehall  be  oom- 
tnenced  and  pi-vceeded  witb  as  i£  this  act  had  not 
been  passed.  (21  V.  B.  Stats.  63j  23  U.  8.  Stats. 
671.) 

Iowa. — AH  prosecutions  for  crimes  or  offenses 
hereafter  committed  in  either  of  said  districts  shall 
be  cognizable  within  such  district;  and  all  prose- 
cutions for  cimes  or  offenses  heretofore  committed 
in  the  district  of  Iowa  shall  he  commenced  and 
proceeded  with  as  if  this  act  had  not  been  passed. 
(22  U.  S.  Stats.  172.  sec.  744.) 

Illinoi3. — All  crimes  and  offenses  heretofore 
committed  within  the  said  district  shall  be  prose- 
cuted, tried,  and  detemiiued  in  the  same  manner 
and  with  the  same  effect  as  if  this  act  had  not  been 
passed.     (24  U.  8.  Stats.  443.) 

Loui3Ian.\. — AU  prosecutions  for  crimes  or  of- 
fenses hereafter  committed  in  eitlier  of  the  divis- 
ions [of  the  western  district  of  Louisiana]  shall  be 
oogmzable  within  such  division;  provided,  that  all 
■liinea  and  offenses  heretofore  commttad  \KUmi. 


the  diviaiona  created  by  this  act  ahall  be  proBecutod, 
tried  aii.d  determtaed  ia  the  »atiie  iiiiinner  and  wir.ii 
the  same  effect  aa  if  tliia  act  Ltid  not  been  passed. 
{25  U.  H,  Stats.  388.) 

Michigan. — -Any  person  charged  ■with  violating 
any  of  the  penal  or  criminal  statutes  of  the  Tjnitpd 
States,  of  which  the  said  circuit  or  diiitrict  courts 
have  jiiriadiction,  shall  be  proce"ded  against  by  in- 
dictment or  otherwise,  within  the  division  of  anid 
district  whore  the  alleged  offense  or  offenses  shall 
be  committed,  and  shall  have  his  or  her  tri.tl  at  a 
term  of  the  said  court  held  in  said  division,  unless 
for  cause  shown  the  judge  shall  otherwise  direct. 
(20  IT.  a.  St:ita.  175.)  The  circuit  and  district 
courts  for  the  eastern  diatiict  of  Michigan  shall 
continue  to  have  the  same  jurisdiction  in  reference 
to  all  crimes  and  offenses  committed  prior  to  the 
passage  of  this  act  in  any  portion  of  the  State  of 
Michigan  by  this  aot  detached  from  said  eastern 
district  and  attached  to  said  western,  district.  (20 
V.  8.  State.  176.) 

Mississippi. — All  prosecutions  for  crimes  and 
offenses  heretofore  committed  shall  be  commenced 
and  prosecuted  as  if  this  act  had  not  passed.  (22 
U.  S.  Stats,  101.)  Rule  applies  to  western  division. 
(24  XJ.  S.  Strtts.  127.)  All  crimes  and  offenses 
heretofore  committed  within  said  southern  district 
shall  ba  prosecuted,  tritd,  and  detei'mined  in  the 
same  manner  and  with  the  same  effect  as  if  this 
act  h'ld  not  been  paMxed.  (At  Vioksburg,  24  XJ. 
H.  Stata.  430;  at  Misfiissippi  City,  25  U.  S. 
Stats.  78.) 

Missouri. — All  crimes  and  offenaea  ^ifcT^jjSOT^ 
committed  within  eitLer  of  said  dUtTLtAa  a\iB.\\\ja 


prosecuteil,  tried,  and  tietermined  in  tlie  eame  man- 
ner and  with,  the  Bama  effect  ai  if  thii  act  liad  nob 
been  passed.  (20  U.  S.  HUta.  263;  2-i  U.  8.  Stats. 
424,  aec  6.) 

The  same  rule  approTcd  as  to  the  diviaiona  oftha  dis- 
tricts. (III.)  Likewise  aj  to  Audnan  conDty.  [25  U.  S. 
SutA  163. 

§  34.    OITenaeiii,  M-Iiere  tried. — Onio. — All 

oflen-si'SCfimmitted  in  either  of  the  Bubdi visions  shall 
ba  cni,'ii<zal)le  an.l  indictublo  -within  said  division. 
(:;OTJ.  S.  Stata.  101.)  Allprosecationsfarciiaiesor 
offenses  herea£Ler  committed  in  either  of  t!iO  snb- 
diviaionashullbecDgniaablewithinBuchdivisionjaiid 
all  prosecutions  f  urciiniea  or  oil  enses  heretofore  com- 
mitted vithin  either  of  Baidcuuntiea  taken  as  afore- 
eaid  from  tlia  noi  thern  district,  or  committed  in 
tli6  Boutliem  district  as  Litherto  constituted,  shall 
ba  commenced  and  ]iTocp<>ded  with  as  if  this  act  Lad 
not  been  passed.  (31  V.S.  Stats.  63.)  All  of- 
fenaea  committpd  in  said  county  against  tlie  lawa  of 
the  United  St:it-'>9,  before  the  pHsaaga  of  this  act, 
shall  aUo  be  cognizable  in  the  United  States  couit 
for  tho  said  northern  district  until  final  disposition 
of  the  eame.     (26  V.  S.  Stats.  799.) 

Tesnessee.  —  Prosecution  Fou  chimes. — All 
p^o^^6c«(.ion3  for  ciiniea and  offenses  hereafter  oom- 
luitted  in  either  of  the  sul^divuions  e1u.U  bs  cogai- 
zable  within  Biich  division;  and  all  prosecutiona 
f'jr  Crimea  ov  offi^nsea  herelofoi-e  couimiited  wtiliin 
BNid  county  taken  as  aforesaid  from  the  middle 
district,  or  oominitted  in  tho  eastern  distiict  aa 
hitherto  const! t LI teil,  shall  he  commenced  and  pro- 
ceeded with  aa  if  this  act  had  not  been  jjasaed.   (31 


F  XT.   a  Stats.    175.) 

I  and  offenses  heretofore  committed  in  fGrumly  and 
Pentieas]  oountiea,  shall  be  commenced  and  pi-o- 
ceeded  with  aa  if  this  act  had  not  been  passed. 
(23  XJ.  8.  Stota.  280.) 

Texas.— And  all  prosecutions  for  offenses  com- 
mitted in  [Lamar,  Fannin,  Red  River,  and  Delta] 
counties,  shall  be  tried  in  the  diviiiions  of  said  east- 
ern district  of  which  said  counties  form  a  part; 
provitled,  that  no  process  jasued  or  prosecution 
commenced,  or  suit  instituted  before  the  passage 
of  this  act  shail  be  in  any  way  affected  by  the  prij- 
visions  thereof.  (25  U.  8.  Stata.  786.)  And  aU 
prosecutions  for  offenaes  committed  in  either  of 
s^iid  last  mentioned  countiBs  shall  be  tried  in  the 
diTJaion  o£  said  easteni  district  of  which  said  coun- 
ties form  a  part;  provided,  that  no  process  issued 
or  prosecution  commenced  or  suit  instituted  before 
ihe  pussage  of  this  acL  shall  be  in  any  way  affected 
by  the  piovisiona  thereof.  (25  V.  S.  Stata.  786.) 
All  offenses  committed  in  [Orayaoii]  county  against 
the  laWB  of  the  United  States  befoi-o  the  passage  of 
tliis  act  shall  also  be  cngnizablo  in  the  Uuited 
States  courts  for  the  said  northern  district  until 
final  disposition  of  the  same.  (:26  V.  8.  Stats. 
687.) 

§  35  (729).     Om^nacB    pniilslialtle   -n-lth 

dealhf  trhere  Iried. — The  triiil  of  offenses  pun- 
ishahle  with  death  ehall  be  had  in  the  county  wiiere 
the  offense  was  committed,  where  that  can  be  done 
without  great  inooaTenienoe.     (Kev.  Stats.  729.) 
Iff 
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lentflt  nuder  tbU  HBctinn,  asthia  E^eotion  leavea  the  (u 

Le  dotermiiied  by  the  diBcredon  of  the  court  upon  coiuid- 
itiun  of  iDOonveuiaucB.  (D,  S.  v,  Cornell,  2MaaaD,0l.) 
ia  not  neueeaary  ihatthe  iodictment  ahoutd  aJlef^  the 
county  inwhiuh  tbeoffenBowas  oommittEd  (U,  S.  v.  Wil- 
son, Bald.  78],  and  whether  the  crime  must  have  been  oom- 
niitted  in  aome  plaue  within  the  eielnaive  joriediutiun  o£ 
.  the  United  States,  query?  (U.  S.  v.  CornoU,  2  Maaon, 
'    Bl.) 

JS(730).     OffensesontheblgfaBeaBietc., 

■n'hero  triable. — The  trial  of  all  oftensea  com- 
mitted upon  the  higb  seas  or  elsewhere,  out  of  the 
jurisdiction  of  any  particular  State  or  district,  shall 
'  L  the  district  where  the  ofiender  is  found,  or 
I  into  which  be  is  first  brought.     (Hev.  Stata  730.) 

This  Boction  relates  only  to  crimes  conQeoted  withmari- 
"inHinriadictioafU.  S.  v.  Alberty,  Hemp.  4M)i  it  doeti 
>t  contemplate  tliit  the  government  ahall  have  the  elee- 
m  in  which  oE  two  distriuts  to  proceed  to  trial,  (U.  S. 
r.  Binl,  1  Sprague,  299;  and  sea  U.  S.  v.  Thompaon,  1 
Sam.  IGS.)  An  offeuder  captnred  oo  the  high  seaa  may 
be  tried  in  the  district  where  he  is  first  legally  appreheud- 


(U.  8.  V.   Arwo,  19  Wall.  48Gj  V.   t 
tcht  G.)    ~  " 


b  appreheudad.     (U.  S.  v.  Thompson,  1  Sam.   163;  U, 
f.  Curria,  23  Law  Rep.  1*5.)    If  the  veflsal  wsa  bound 


Blatchi  G.)  The  court  to  which  he  is  first  bniught  >s  Kub- 
Btituted  for  the  plaoB  in  whiL;h  the  crime  was  Domnutted 
(Ex  parte  BoUmon,  4  Craucb,  76);  for  though  he  coma 
— i- diatriut  vat  he  may  be  tried  in  another,  if  thers 

'  ,uda<t   (u,  a  V  ""    —  ■  "-     ■-■  '■ 

.  23  Law  Rep.  1 

11;r  a  port,  and  the  oQ'euder  is  in  custody  in  tbi^t  port,  it 
evidence  that  he  was  apprehended  in  the  district  of  that 
Port  (U.  a  V,  Mingo,  2  Curt.  1 ;  U.  S.  v.  Magill,  i  Did]. 
C!S. )  It  ia  not  aaual  to  give  evidonce  that  he  woa  appre- 
hended in  the  district  in  which  he  is  tried.  (U.  S.  r. 
Wingn,  2  Cult  1.  See  Jones  V.  United  States,  137  U.  S, 
2U2;  Rosa  T.  Mclntyre,  140  U.  S.  453.) 
§  37  (731).  OO'i^nnPH  bpsnn  1 
trlct   and   completed.   In   another. — Wfa| 


any  offence  agninat  the  TTnitEJ  States  ia  begun  in 
One  jn'iicial  diatricband  completed  ia  another,  it 
shidl  be  deemed  to  have  been  committed  in  either, 
and  Tajy  be  dealt  with,  inquired  of,  tried,  deter- 
mined, and  punished  in  either  district,  in  the  Eanie 
manner  aa  if  it  had  been  actually  and  wholly  coiu- 
initted  therein.     {Eev.  Stata.  sec.  731.) 

Thia  aectinn  does  not  apply  to  a,  libel  written  ia  traa  dis- 
trict aud  publialied  in  auuther.  (Kx  parte  Buell,  3  DilL 
116.)  That  it  shall  ba  deemed  to  hava  boea  coiiimittudiii 
either.      (1101  V.  UnitodStatea,  110  U.  S.  118.) 
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§  38    (551).       District  Judses,     appolnt- 

nent  nnd  i-eeldeiacc.— A  diritiiut  jiiiJ^re  Bhall 
b6  appointed,  for  each  district,  except  in  the  cases 
hereinafter  provided.  Eyeiy  such  juilge  shall  re- 
side in  the  distnct  for  which  he  is  appuinted,  and 
for  offending  against  tbis  proviidon  shall  be  deemed 
guilty  of  a  hi^h  misUemeujior.  (Eev.  Stats,  sec. 
I  651.) 

§39.  IVewlj' admitted  states. ^There  shall 
be  appointed  in  each  of  the  following  districts,  one 
district  judge,  who  shall  reside  therein:  Idabo  {26 
U.S.  Stats.  218);  Montana  (25  U.  8.  Stats.  676); 
North  Dtttota  (25  V.  S.  Stats.  676);  South  Datota 
(25  U.  8.  Stats.  67G);  Wflshington  (25  U.  S.  State,  i 
676);  Wyoming  (26  U.  S.  Stats.  225). 

§  40  (552),      Special     htatntory     provlMa 

ions.— There  shall  be  appointed  in  each    of  ,1 


States* of  Alabama,  Georgia,  l^Iinsissippi,  South 
Carolina,  and  Teniiessee,  oae  district  judge,  wto 
Bh;iU  be  district  judge  for  eacli  of  the  diatricta  in- 
cluded ia  the  State  for  wliich  he  ia  apjiointed,  and 
shall  reside  within  Bome  one  of  the  said  districtB. 
And  for  ofTendins;  against  thia  [irovision,  such 
judges  tihall  he  liable  as  in  the  preceding  section. 
(Roy.  8t:its.  sec.  562). 

Ai^BAMA,  SODTHERN  DISTRICT. — ^There  shall  be 
appointed  by  the  President  of  the  United  Stfltea, 
by  and  with  t!ie  advice  and  consent  of  the  Senate, 
a  district  judge  for  the  southeni  judicial  district  of 
the  State  of  Alabama;  [and  that  said  judge  shall 
be  entitled  to  receive  a  yearly  salary  of  three  thou- 
sand five  hundred  dollars,  payable  quarterly}.  (24 
U.  S.  Stats.  213;  1  Lee,  OCO.)  The  jurisdiction  of 
the  present  district  judge  for  the  several  districts 
of  Alabama,  and  his  successors,  shall  liereaftor  he 
coufined  to  the  northern  and  miUille  districts  of 
said  state.     {24  TJ.  S.  Stata.  213.) 

California,  bouthers  dibtkict, — There  shall  he 
appointed  a  district  judge  for  Baid  southern  district 
of  California,  who  shall  reside  therein.  (34  U.  S. 
Stats.  308.) 

Present  iscnjiBENT  not  affbcted. — Nothing 
in  this  act  shall  in  any'miinner  affect  the  teuui-e  of 
office  of  tiie  judge,  marshal,  Uiiited  States  attorney, 
or  other  officers  of  the  present  district  of  Califor- 
nia, who  shal!,  i-espectively,  be  entitled  to  the  same 
salaries,  fees,  and  emoluments  provided  by  law. 
(24  11.  S.  SUts.  308,) 

Colorado. — For  the  district  of  Colorado,a  district 
judge  and  a  marshal  and  a  district  attorney  of  tlia 
"United  States  sbiill  be  appointed  by  tVieT'C'iavAe.ii^, 


5outh 


by  and  with  the  adFice  and  consent  of  the  Senate, 
with  the  same  rights,  powers,  and  duties  prorided 
by  law  for  similar  officers  in  the  otLer  Stites,  ex- 
cept as  herein  otherwise  provided.  (!9  U.  S. 
Stuts.  61.)  Until  the  judge  for  said  district  of 
Colorado  shall  be  duly  appointed  and  qualified,  the 
district  judge  of  the  United  States  for  the  district 
'  of  Nebraska  shall  act  as  the  diati'ict  jurlge  of  the 
district  of  Colorado,  and  shall  hj^ve  aud  exercise 
the  same  jurisdiction  and  powers  in  tlie  distriot 
hereby  created  as  he  has  in  the  district  of  Ne- 
braska. {19  IT.  S.  Stats.  61.)  The  circuit  and 
district  courts  for  the  district  of  Colorado,  sad  the 
judges  thereof  respectively,  Bhall  possess  the  same 
powers  and  jurisdiction,  and  perforoi  the  same 
-duties  ]>03seaaeJ  aud  re^juired  to  be  performed  by 
the  other  circuit  and  district  courts  and  judges  of 
the  United  States,  and  shall  be  govemed  by  the 
same  laws  and  rpgulations,     {19  U.  S.  Stata.  61.) 

Florida. — The  district  judge  for  the  southern 
district  of  Florida  shall  reside  at  Koy  West.  (Rov. 
Stats,  sec  553.) 

Georgia,  northern  district. — A  district  judge 
for  the  nortbem  district  of  Georgia  sliall  be  ap- 
pointed, who  shall  have  all  the  powers  and  perform 
all  the  duties  held  and  performed  hy  the  oUier  dis- 
trict judges  of  the  courts  of  the  United  States. 
(22  U.  8.  Stats.  47.) 

Geohqia,  sonTHBBN  DISTRICT. — The  dktrict  judge 
now  holding  office  for  both  said  districts  shall  be 
assigned  to  and  iiereafter  be  the  district  judge  for 
the  Boutliern  district  in  said  state.  (2J  U.  S. 
Stata.  47.) 
^   Idaho, — A  district  judge  shall  he  npp^'inted  for 


llie  dislrltt  of  Idaho,  and  one  United  Statps  attor- 
ney, aul  one  United  States  marshal.  (26  U.  S. 
Stats.  218.)  The  cii'cuit  and  district  coiu-ta  for 
aaid  diatriot,  and  tlie  jndges  thereof  reapeGtively, 
shall  possess  the  saniij  powera  and  jurisdiction,  and 
perform  the  sume  dutita  required  to  be  peiforraed 
by  the  other  circuit  and  district  courts  an<l  judges 
of  the  United  States,  and  shall  be  governed  hy  the- 
same  laws  and  regiUations.     (36  U.  S.  Stata.  218.) 

Iowa,  souTUEiiN  district. — The  present  judge 
of  the  district  of  Iowa  is  hereby  declared  to  be  the 
disti-ict  judge  for  the  southern  district  of  Iowa. 
{23  U.  S.  Stats.  176.) 

Iowa,  northern  district. — Tfae  President  of 
the  United  States  shall  be,  and  is  hereby,  author- 
ized and  directed,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  appoint  a  district  judge  for 
the  northern  distidct  of  Iowa.  (23  U.  S.  Stats. 
176.) 

LouiaiAKA — Judge. — A  person  learned  in  the 
law  shall  be  apjjointed  by  the  President  of  tliO 
Unit«d  States,  by  and  with  the  advice  and  consent 
of  the  Senate,  district  judge  thereof,  with  a  salary 
of  three  tliousaud  five  liundred  dollars  per  annum, 
payable  quarte.  ly,  and  with  the  SHine  powern  aud 
diuiis  HS  the  dLstrict  judge  of  the  United  States  for 
the  district  of  Luuisiana  as  it  now  exists,  and  such 
as  are  conferred  on  him  or  required  of  him  by  this 
aot.     (21  U.  S.  Stats.  507,  eco.  6.) 

Mississippi. — Said  district  courts  for  the  eastern 

and  wei  tern  divisions  of  said  northern  district  shall 

have  the  sume  powers   and  jurisdiction,  with  the 

aame  right  tn  prirtiea  to  proaecuteapjieiila  and  writs 

wef  error  thi^rel'rom  as  now  portalna  to  tV'B  3w6.'«\!*i 
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court  for  said  northern  jndicial  district.  All  pros- 
ecutions for  crimes  and  offenses  Lei-etufore  conmiit^ 
ted  shall  ba  commenced  and  prosecuted  as  if  tliia 
act  had  not  iiassed.     (22  tJ.  S.  St:its.  103.) 

MissouRi^D  I  VISIONS  OF  DISTRICTS, — There  shall 
be,  and  there  are  lieitjby,  cstalilislied  a  di:itrict  and 
circuit  court  of  the  United  Btatea  ia  ea^b  of  the 
several  divisions  of  the  said  eastern  tuid  weatem 
districta  herein  created.  (24  U.  8.  Stats.  425,  as 
amended  26  U.  8.  Stats.  lOG.) 

Tessessee  western  distkict. — There  shall  be 
appointed  by  the  President  of  the  United  States, 
hy  and  with  the  advice  and  consent  of  the  Snoiite, 
a  district  judge  for  the  western  district  of  Tt-miea- 

Isee,  who  diall,  from  and  after  the  time  of  hia  a|t- 
pointment,  hold  the  terras  of  the  Uoited  Btatf.a 
district  court  in  said  district  at  the  timesaad  pluces 
required  by  law,  (21)  U.  8.  Stats.  132.)  Thepres- 
eid)  district  judge  of  said  state  shall  be  and  remain 
the  district  judge  of  the  United  States  for  the 
middle  and  eastern,  districts  thereof,  as  if  or'ginallj 
appointed  thereto.     (20  U.  S.  Stats.  132,  sec  3.) 

Tekab — Absiqsment  of  judges. — The  present 
judge  of  the  eastern  district  of  Texus  shall  be,  and  ha 
is  hereby,  assigned  to  hold  said  courts  in  the  said 
^H  eastern  district,  and  nhall.  exercise  the  siime  juris- 
^^h  diction  and  perform  the  same  duties  within  the  said 
^^M  district  as  he  now  exercises  and  performs  within  liia 
^B  present  district.  (20  U.  S.  Stats.  3LS.)  Thepres-ttt 
^H  judge  of  the  western  district  of  Texas  shall  be,  and 
^^B  he  is  hereby,  awjigned  to  hold  said  courts  in  the 
^^B  vestern  district  of  Texas,  and  slitill  exorcise  the 
^^P  same  jurisdiction  and  peiforni  the  same  duties  with- 
^H  in  the  said  district  as  ho  now  exercises  and  per- 


t 

I 


forms  within  his  present  diBtrict.  (30  IT.  S.  Stats, 
318.) 

JoDOE  FOR  KOETHSRy  DisTEioT. — There  Hball  be- 
Eipiioiuted  a  district  juilge  for  the  northern  district 
of  Texaa,  who  ahall  poaaPSB  tha  same  powers  and 
do  and  perform  all  such  duties  in  his  dtsbrictaaars 
now  enjoyed  or  in  any  manner  ap[)ertain  to  the 
piflsent  diatriot  judges  for  said  eastem  and  western 
districts  of  Texas.     (20  U.  S.  Sta,t3.  318.) 

Wyouiso. — There  eball  be  appointed  for  said 
district  one  district  judge,  one  United  States  at- 
torney, and  one  United  States  marshal,  who  shall 
reside  in  the  district.     (26  U.  S.  Stats.  225.) 

§41.     SsitarleH   of  district  Jodg'eB.— The 

salaries  of  the  BRveral  jndgi's  of  the  district  courts 
of  the  United  States  Bh;dl  hereafter  be  at  the  rata 
of  five  thousand  dolkrsper  annum.  (Act approved 
February  24,  1891;  26  V.  S.  Stats.  783,  supersed- 
ing the  original  sec,  654  of  the  Bevised  Statutes.) 
Under  the  ortginal  sestion  of  tha  Hnv^cd  Statutes,  and 
of  statu  tea  Bubaequently  jiaaaeJ  butprerionsly  to  the  2!ltli 
Febmary.  1891,  tha  B-ifarTes  of  the  various  judges  of  the 
Uniteil  Stati-a  d  iatrict  criorts  wereGxedat  various  amounts, 

S.yahia  iiaartorly  from  the  United  States  treasury,  aa 
Uowa:  California,  n.  8.  Rev.  Stats.  3  654;  of  judija  of 
flouthem  diabHct,  24  U.  S.  Stats.  3lJ3;  Gdurado.  19  17. 
S,  Stats,  ei;  Goorsia,  northern  district,  22  U.  S.  Stats, 
47;  Idaho,  20  U.  S,  Stats.  218;  Illinois.  U.  S.Rev.  Stata. 
§  554;  LuQisisQit,  U.  S.  Rev.  Stats.  %  554;  of  westara  dis- 
triijt,  21  U.  S.  attts.  507;  Maryland.  U.  S.  Eev.  Stats. 
S  534;  Maa-neliuietts,  U.  8.  Eev.  Stata.  §  634;  Montana, 
25  U.  S.  Stata.  632;  New  Jersey,  U.  S.  Rev.  Stats,  g  554; 
New  York,  D.  S.  Rev.  Stats.  S  5'>4;  North  Datnta.  25  U. 
S.S'alM.  632;  Ohio.  U.  S.  R™.  Stats.  § 554j  Pennsylvania, 
U.  S.  Rev.  Stila.  S  S>1:  S.mth  Dik.iti,  25  U.  §^.  ?^■wl.'^». 
C82;  Tuunesaeti  20  U.   S.  Stata,   132i  Texaa,  ^  \i.  «.. 
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§  42.  Mny  bo  paid  inoEtthly.— Tliereaftgp 
the  aularies  appropriated  for  the  United  Staiea 
judges  and  judges  of  the  court  of  claims,  and  of 
the  Territories,  may  lie  paid  monthly,  (Appropri- 
Btion3  of  supreme,  circuit,  &nd  district  judges; 
District  of  Columbia,  and  retired  judge*.  Aji- 
proved  March  3,  1881.  21  U.  S.  State.  412;  1 
-Bup.  Rev.  State.  602.) 

B  43  (555).  Clerkii — A.  clerk  sluil!  be  ap- 
pointed  for  each  dbitricb  court  hy  the  judge  there- 
of, except  in  cases  otlierwiae  provided  foi-  hy  Liw. 
(Rev.  StHta.  g  655). 

Tha  appointniHQt  of  clerks  properly  belnnpg  to  cnnrtB  of 
Uw.  CongreBS  m^y  vest  tbs  power  o(  B[>puiDtuieut  aa  it 
thioka  pruper.     (Ex  parte  Henuon,  13  Petera,  230.) 

§    44(556).     Instates  emsiuei-iEftcd. — Ab- 

KAJiBAB. — In  the  eastern  district  of  Arkansas  there 
almll  be  apjxiintfid  two  clerks  of  tha  di.itrict  court 
thereof,  one  of  whom  shall  reside  and  keep  his  of- 
fice at  Little  Bock,  and  the  other  shall  reside  and 
keep  his  office  at  Helena.  (19  TJ.  S.  Stats.  230; 
Eev.  Stats,  sec.  556.) 

California,  soothern  nrsTaicr. — The  oinniit 
and  district  jtid^a  of  said  southern  district  of  Cal- 
ifornia shall  each,  reapootively,  appoint  a  eierfe  far 
their  respective  courts,  "who  shall  reside  and  keep 
their  office  at  Los  Angeles,  in  said  disti'ict,  and 
who  shall  receive  such  fees  and  compensation  for 
services  performed  by  them,  rosi)ectiv<!y,  aa  are 
now  fixed  and  limited  by  bw,  (.'1  TJ.  S.  Stats, 
308.J 
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Gbobgia. — The  clerk,  maralia],  and  otber  offi- 
cers of  the  southern  clistriot  shall  atteud  the  terms 
of  the  courta  ia  the  northwestern  division  thereof, 
and  if,  in  the  opinion  of  the  court,  it  becomes 
necesaiiry,,ii  dpputj  clerk  may  be  aptwinted,  (25 
TJ.  S.  Slats.  671). 

Idaho.— Clerks  of  the  district  and  circuit  courta 
in  tlie  district  of  Idaho  shall  be  apjiointed  who 
shall  keep  their  offices  at  the  capital  of  said  state. 
(26  U.  S.  £;tats.  217.) 

Illinois, — The  clerks  of  the  circuit  and  district 
courts  of  the  northern  district  of  llhnois  shall  be 
respectively  the  clerks  of  the  courta  of  both  divis- 
ions of  the  said  district.  (24  U.  S.  Stats.  442.) 
Each  of  &iid  clerks,  or  hia  deputies,  shall  keep  an 
office  o^en  at  aU  times  at  each  of  the  places  of  hold- 
ing said  court,  and  shall  there  keep  the  records, 
files,  and  diwumenta  jjertaining  to  the  court  of  that 
division ;  and  said  clerk  shall  ho  entitled  to  the 
same  fees  now  aliowcd  him  by  lav/.  (21U.S,  Stats. 
442.) 

Iowa,  nobthbrs  and  southehs  districts. — That 
there  shall  bo  ap)iointed  by  the  judge  of  the  north- 
ern district  of  Iowa,  with  the  approval  of  the  cir- 
cuit judge  of  the  eighth  judicial  circuit,  a  clerk  for 
the  district  and  circuit  courts  in  and  for  said  north- 
aTi  district  of  Iowa.  The  pei-sons  now  acting  as 
clerks  for  tha  district  of  Iowa  shall  be  the  clerks  for 
the  soul  hern  district  of  Iowa  (22  U.  8.  Stats.  172j) 
That  the  clerk  of  the  district  court  shall  be  the 
clerk  c(  tln>  circuit  court  at  all  the  places  where  the 
same  is  held  in  said  district,  except  at  Des  Moines. 
(21  V.  S.  atats.  155.) 

KE:<TUi.::".—Ia  tlio district  of  "Keatact-s  ^cXe-V 
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of  the  district  ootirt  nliult  lie  apptvinted  ai  each 
place  of  liulding  the  court,  in  the  sume  ma-nnerand 
aubjeot  to  the  same  duties  and  reajionsibilitioa 
■which  are  or  may  be  provided  cooceraiug  clocks  in. 
independent  diatrict^  (Rev.  Stats,  sec  557.) 

Louisiana,  wes'i'eks  district. — And  the  said 
jndga  shall  appoint  a  clerk  of  the  district  court  in. 
the  western  district,  and  a  clerk  of  the  circuit  court 
for  Baid  district  shiill  be  appointeil  in  the  aame 
manner  aa  other  such  clerka  ai'e  appointed,  and 
■who  shall  receive  foe  the  services  p'  rformed  by 
them  the  same  fees  and  compensation  that  are  al- 
lowed to  the  clerks  of  such  courts  holding  their  aea- 
aion  in  New  Orleans,  in  the  same  S'^te,  and  shall 
bo  flubject  in  evi'ry  respect  to  the  same  i-estrictiona 
and  responsibilities.  (21  U.  9.  Suts,  507.) 

MiCHioAif. — The  clerks  of  the  circuit  and  dis- 
iriat  courts  and  the  marshal  and  attcmej  of  the 
eastern  district  of  Michigan  shall  severally  perform 
the  duties  appertiining  to  his  office  respectively  for 
said  courts,  when  sitting  at  Bay  City,  pursuant  to 
the  terms  of  this  act.     (24  TT.  8.  Stats.  433.) 

Mississippi,  northern  district — That  the  clerk 
of  the  nai'them  judicial  district  of  Mississippi  shall 
be  sole  clerk  of  the  courts  of  both  divitiions  of  the 
said  district,  to  be  appointed  in  the  ntanner  now 
prescribetl  by  law.  (22  IT.  S.  Stats.  101.)  Either 
he  or  his  deputies  shall  reside  ateach  of  the  places 
of  holdinf;  said  courts,  and  shall  there  keep  an 
office,  and  the  records,  files  and  documents  pertain- 
ing to  the  court  of  that  division;  and  said  clerfc 
shall  be  entitled  to  thn  same  fees  now  allowed  to 
him  by  law.  (23  U.  S.  Stats.  101.)  lie  shall 
apjwiiit  a  chief  dopuiy  for  tlie  court  of  that  tlivij- 
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ion  in  wLinli  lie  himself  may  not  reside,  who  shall 
h;ive  all  the  powers  of  the  clerk  in  his  absence,  and 
aliuU  i-eside  at  the  place  of  holding  t!ie  court  for 
the  other  division  where  the  chief  clerk  does  not 
m^ide.     (32  U.  S.  Stats.  101.) 

MiSSODKl — CLBRKa  FORDIViaiONS  OP  DISTRICTS. — 

That  there  shall  be  appaiiited  &  clerk  for  each  of 
Biiid  cou  ta,  at  H;'nDii>al,  St.  Joseph,  City  of  Kan- 
sas  and  b.iringfield,  and  each  clerk  Hhiill  be  a  resi- 
ddnt  of  the  divisiun  in  which  the  conrt  of  which  he 
is  clerk  i^  held.  (24  U.  S.  Btata.  434.)  The  clerk 
of  each  division  shrdl  keep  an  office,  and  the  rec- 
ords, hies  and  documents  pertaining  to  the  court 
of  his  division,  and  he  shall  dischm'ge  all  thedutiea 
and  receive  the  fees  required  or  allowed  by  law, 
(--li  V.  S.  Stats.  424.) 

jNORTH  Dakota— Deputy  CLEHK. — The  clerk  of 
the  cu'ciiit  and  district  courts  for  said  district  shall 
e^ichfip^ioiut  a  deputy  clr-rk,  at  the  place  where 
their  i-e.spective  cuuite  aia  required  to  ba  held,  in 
t!ie  division  of  the  district  in  which  such  clerk  shall 
iioG  himself  riiside,  tae  aiipoiutiuent  to  ha  subject 
to  judicial  apiirovnl.     (aS  U.  8.  Stata.  68.) 

South  Carolina. — The  office  of  tlie  clerk  of  the 
district  coui-t  shall  ba  kept  h\  tlie  city  of  Greenville, 
and  a'30  in  tho  city  of  Charleston,  and  the  clei-k 
shall  reside  in  one  of  said  cities,  and  shall  have  a 
deputy  in  th^  other.     (26  U.  8.  Stats.  71.) 

Tennkssee,  eastern  district. — That  the  clerks 
of  the  district  and  circuit  courts  for  the  eastern 
district  of  Tenneaaee,  and  the  mR,rshaI  and  district 
attorney  for  sa.d  district,  shall  perform  the  duties 
a]>|iertaimng  ti  their  offices  res[Jectively  for  naid 
caui-ti     (21  U.  S.  St:.t3.  175). 
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Texas,  noethern  district. — The  district  judge 
of  the  northern,  district  ehull  aj>poiiit  &  clerk  of 
Baid  coiift,  who  ehall  reside  at  oae  of  the  places 
designated  ia  this  act  for  holding  the  courts,  and 
two  deputies  shall  be  ajipoiated  by  the  clerk,  ono 
of  wliom  shall  reside  at  ea^h  of  the  other  places 
designated  for  holding  the  court*  (Approved 
fabruary  2t,  1879.  See  Eev.  Stats,  sees.  648,  664, 
672,658,659,  and  Amendatory  Act  21  U.  S.  Stats. 
10;  1  Sup.  Eev.  Stats.  490.)  (20  U.  8.  Stats. 
318.)  The  judge  of  the  eastern  diatriat  of  the 
state  of  Texas  shall  appoint  a  clerk  of  the  court  b> 
be  held  in  the  divi:<ion  of  the  eastern  distiict,  who 
.  shall  reside  at  tho  city  of  Paris,  in  the  county  of 
Lamar.     (25  U.  8.  Stats.  787.) 

"Wyoming. — Clerks  shall  lie  appointed  for  said 
courts  in  the  district  of  Wyoniing,  who  shall  keep 
their  offices  at  tiie  capita!  of  the  state.  (26  XT.  S. 
Stats.  225.) 

§  46  (558).     Depnty  clerliB. — One  or  more 

dopoties  of  any  clerk  of  a  district  court  may  be  ap- 
pointed by  the  court,  on  the  ap|ilioation  of  the 
clerk,  and  may  be  removed  at  the  pleasure  of 
judges  authorize,!  to  make  the  appointment.  In 
case  of  the  de^th  of  the  clerk,  his  deptity  or  dep- 
uties shall,  unless  i-emoved,  continue  itk  oiBce  and 
perform  the  dHties  of  the  cierk,  in  his  name,  iimil 
a.  clerk  ia  apjKiinted  and  qualified;  and  foi-  the  de- 
fault or  misfeasances  in  olBce  of  any  siiuh  deputy, 
whether  in  tiie  life-time  of  the  clerk  or  after  hia 
death,  the  clerk,  and  his  esfate,  and  the  sureties 
in  h-n  odioial  bond,  fihall  be liiible;  and  hi^  eseoutor 
or  admiuiutrator  fiUall  have  8uuh  icmody  fiir  any 
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Biich  default  or  mi^ifea'aaiices  committed  after  Li^i 
death  as  tlie  clerk  would  be  entitled  to  if  the  same 
had  occurred  in  Lis  lifa-tioio.  (Rev.  Stata.  sec.  658.) 

Autliority  of, — A  deputy  clerk  of  tlie  distriat  oouct 
of  Loaiaiaua  waa  anthorisuil,  under  tlie  act  of  March  3, 
1 J21,  to  aiga  process  in.  Ilia  owa  name  &a  deputy.  (Bni(;g 
V.  Lorio,  1  Woods,  209.)  A  warrant  attested  by  tiia 
judge,  Bealod  with  the  seal  of  the  court,  aud  signed  by 
the  deputy  olerk,  is  flufficiaiit.  (Cimliiicatiou  Gases,  20 
WalL  aj.) 

In  VARiors  states — Arkansas.— The  clerk  of 
tite  courts  for  the  eastem.  judicial  district  of  Ar- 
kiuisas  shall  appoint  a  deputy  for  the  said  diviaioa, 
who  shall  keep  an  office  0|>en  at  all  times  in  the 
city  of  Texarkana,  and  shall  there  keep  the  records, 
files,  and  documenta  pertaining  to  the  comta  au- 
lliorizfd  by  this  act.     (24  U.  S.  Stati  83.) 

GeorGLI,   WESTEaS  division,  NORTIIKRN  BiaTRICT. 

The  clerk  of  the  disti'ict  and  the  clerk  of  ths  cir- 
cuit coui-t  shall  appoint  a  deputy  cleik  for  the  courta 
for  Baiddivi^on,  and  the  mari^l  of  said  northern 
district  shall  pi^ovide  suitable  rooms  for  the  occu- 
pancy of  said  courts  and  the  officers  thereof.  (26 
U.S.  Stata.  1110.) 

Illinois,  sorthekn  distbict. — The  clerk  of  the 
northern  district  of  Illinois  shall  appoint  at  least 
one  deputy  residing  io  theaoutlierndivision,  tmlesa 
he  shall  reside  there  himself,  sud  also  maintaia  an 
Oi'Bce  at  ti.at  place  of  holding  court.  (34  TJ.  8. 
St:itn.  442.)  The  clerk  of  the  southern  district  of 
liltuois  shall  ap^ioint  at  least  one  deputy,  to  ri'side 
in  the  city  of  Quincy,  unless  he  shall  reside  tliera 
himself,  and  also  maintain  an  olHca  at  thnt  place  of 
holding;  court.  (25  U.  S.  Stats.  38T.'l  l-c^Mv- 
tioa  t J  hij  /wii-ciy  to  iijipolub  depntvea,  a.a  ■a.QVJ  -gi*- 
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scribed  ty  law,  cac'j  of  said  clerks  shall  be  required' 
to  appoint  a  chiaf  deputy  for  tLe  court  of  tliut  di. 
vifiion  ia  wliich  he  himaelf  may  c.jt  n^siiie,  ■who 
shall  have  all  the  powerj  of  the  clerk  ialiis  ahaence. 
(34  TT.  8.  Stuts.  442.) 

Indusa. — In  tlia  district  of  Indiana,  the  clerk  of 
the  diatrict  court  must  ap|ioint  a  deputy  clerk  for 
Bftidcoiirt  held  at  New  Albany,  and  a  deputy  clerk  f  jr 
said  court  held  at  Evaoavilie,  who  shall  reside  and 
keep  their  offices  at  said  places  reopetitlvely.  (Rev, 
Stats,  sec.  659.) 

Iowa, — In  the  dintrict  of  Iowa  a  deputy  clerk  of 
the  district  court  shall  be  appointed  to  e.tch  place 
in  the  four  divisions  of  said  district  whiTO  said 
court  is  required  to  be  held;  each  of  whom,  in  the 
absence  of  the  clerk,  may  exercise  all  tlie  uffidal 
powers  of  clerk,  at  the  place  aad  within  the  divia- 
ionfopwhich  he  is  appointed.   (Rev.  Stata.  eec.  660.) 

Kansas. — Tliecleika  of  the  circuit  and  di^t^ict 
courts  for  said  distriut  shall  each  appoint  a  deputy 
clerk  at  the  city  of  Wichita,  each  of  whom  shal*, 
in  the  absence  of  the  clerk,  exercise  all  t)ie  poweta 
and  perform,  all  tlie  duties  of  clerk  withtu  the  diriB- 
ion  for  which  he  shall  be  appointed;  provided, 
that  the  appointment  of  such  deputies  shall  be  ap- 
proved by  the  court  for  which  they  sliall  be  respect- 
ively appointed,  and  they  may  be  removed  by  such 
f.court  at  pleasure;  and  the  clerk  shall  be  responsible 
fbr  the  official  acts  and  neglects  of  all  such  depu- 
4iea.     (26  0.  S.  Stata.  129.) 

Kansas — Clbrk  of  district  court. — Tlie  clerk 
of  the  district  court  for  the  district  of  Kuusas,  the 
marshal  and  district  attorney  for  said  district,  shall 
perform  the  duties  [jertiiuing  to  tbeir  offices  re- 


tivety  for  said  eourta;  and  said  clerk  and  toat- 
hal  sUall  a^ipolnt  a.  deputy,  to  reaidc!  tmd  keep 
V^Leii'  olSccs  at  Fort  Scott,  and  who  aball,  in  the  ab- 
!  of  tttir  principals,  do  and  peiforni  all  the 
IS  appertaining  to  their  said  offices  respectively. 
I|l(20  V.  a.  Stata.  335.)  The'  clerk  of  the  district 
■fcourt  for  the  district  of  Kansas,  and  the  marshal 
mfOT  said  district,  shall  appoint  a  depnty  to  reside  and 
■  ^eep  their  otnces  at  Salina,  and  who  shall  do  and 
^perform  all  the  diities  of  their  offices  respectively. 
'  (2S't;.S.  Stats.  392.) 

Kektuckt,  Owensboeough  division. — That  in 
and  for  the  Owenaborongh  division,  ths  clerk  cf 
the  district  of  Kentucky  at  Louisville  i^hall  ap- 
point a  depnty  who  shall  reside  at  Owensborough, 
ajid  in  case  of  the  death  or  removal  of  said  dopnty, 
or  from  other  cause  it  becomes  necessary,  he  shall 
appoint  a  successor  or  succeesora  to  said  depnty  in 
like  manner  in  all  respects  as  by  law  he  niay  now 
apiwiiit  and  remove  deputies;  and  lie  may  require 
Land  of  said  deputy  to  himself,  with  surety  for  the 
faithful  discharge  of  his  duties  and  for  indemnity 
in  case  of  bi'each,  on  which  actions  may  be  main- 
tained in  said  district  conrt;  and  said  deputy  shall 
keep  and  preserve  the  records  of  the  court  at 
Owensborough;  issue  aU  writs,  jirecepts  and  proc- 
ess, and  perform  all  other  duties  devolved  upon 
hia  principaL     (25  TJ.  S.  Stats.  389.) 

LODIHIANA,  IN  DIViaiONS  OP  WESTERN  DISTHICT— 

Tha't  e,  deputy  clerk  of  the  disti  ict  cinrt  shall  be 
appointed  at  each  place  in.  the  four  divisions  of  said 
-western  district  where  said  court  is  required  to  be 
held,  each  of  whom,  in  the  absence  of  the  c\w*s., 
may  exercise  all  the  official  pjwevaoit'ViecXevV'sA'Oa.a 
Fso,  PJUIC.—14.  » 
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plac6  Bnd  within  the  diviaion.  for  which  he 
pointed.     (25  17.  8.  Stats.  388.) 

LOOISIAKA,  IN  DIVISIONS  OF  KA 

That  a  deputj  clerk  of  the  district  court  shall  be 
appointed  at  each  place  ia  the  two  divisions  of  said 
eastern  district  where  said  court  ia  required  to  bo 
held,  each  of  whom,  in  the  absence  of  the  clerk, 
may  esereise  all  the  official  jKiwers  of  clerk  at  the 
|ilace  and  within  the  diviaion  for  which  he  is  ap- 
pointed.    (25  U.  S.  Statu.  438.) 

Michigan,  westeem  distbicx — The  clerk  of 
the  circuit  and  diatrict  courts  for  the  weateTi  dis- 
trict of  Michigan,  shall  appoint  a  deputy  clerk  for 
said  courts,  held  at  Mai-quette,  who  simll  reside 
and  keep  his  office  at  that  place.  (20  U.  S.  Stats. 
175).  And  said  deputy  clerk  shall  keep  ia  tis 
office  full  records  of  all  actions  and  proceedings  in. 
the  said  circuit  and  district  coiirts  for  the  northern 
division  of  said  district  held  at  that  place,  and 
shall  have  the  same  power  to  issue  all  prooes<«s 
from  the  said  courts  and  perform  any  other  duly 
that  is  or  may  be  given  to  the  clerks  of  other  cir- 
cuit and  district  courts  in  like  cases.  (20  TJ.  S. 
Stats.  175.) 

Minnesota,  in  DivisiONa  of  district. — That 
the  clerks  of  the  circuit  and  district  courts  of  the 
•district  of  Minnesota  shall  each  appoint  a  deputy 
clerk  at  the  place  where  their  respective  courts  are 
required  to  be  held  in  the  division  of  the  district 
in  which  Buch  clerk  shall  not  himself  I'eside,  who 
shall  keep  his  office  and  reside  at  the  place  ap- 
pointed for  holding  said  courts  in  the  division  of 
such  residence,  and  shall  keep  the  records  of  said 
courts  for  such  divisioa,  and,  in  the  absence  of  tba 


clerk,  may  esercise  all  tlie  official  ]iowei-a  of  the 
clerks  witbiii  tlie  division  for  wliioli  lii:  Jd  appointed; 
pruvitleil,  tliat  the  appointmeiit  of  BVich  deputies 
aliall  \>e  approved  by  the  coui-t  for  which  tliey  shull 
Lave  been  respectively  appointed,  and  tuny  be  an- 
nulled by  such  court  at  ita  plenaure;  and  the  clerks 
shall  be  responsible  for  the  official  aets  and  negli- 
gynce  of  their  respective  deputies.  (26  U.  8. 
Stats.  73.) 

MiasouKi,  Ts  DIVISIONS  op  wbrtekn  district. — 
The  olerka  of  the  circuit  and  district  courts  for 
the  western  diati'ict  of  Missouri  shall  eacti  appoint 
a  deputy  clerk  at  the  place  where  their  respective 
coui*t3  are  required  to  be  held  in  the  division  of  the 
district  in  which  Bnch  clerk  shall  not  himself  reside, 
each  of  wliom  shall,  in  the  absence  of  the  clerk, 
exercise  all  the  powers  and  perform  all  the  duties 
of  clerk  within  the  division  for  which  he  shall  be 
appointed;  provided,  that  the  appointment  of  such 
deputies  shaJl  be  approved  by  the  court  for  which 
they  shall  be  respectively  appointed,  and  may  be 
annulled  by  such  court  at  its  pleasure;  and  the 
cierk  sliall  be  i-esponsible  for  the  official  acts  and 
neglects  of  all  such  depnties.  (20  U.  S.  Stats. 
263.) 

KosTH  Dakota,  in  nviaioss  op  distbict. — 
That  the  dork  of  the  oircnit  and  distiict  courts  for 
said  district  b\ia\\  each  appoiut  a  deputy  clerk  at 
the  pUce  where  their  resjwutive courts  sreretjuired 
to  be  held  in  the  division  of  the  disti-ict  in  which 
such  clerk  shall  not  himself  reside,  each  of  whom 
shall,  in  the  absence  of  the  clerk,  exercise  all  tLe 
powei-H  and  jierform  all  the  duties  of  clork  within, 
the  diviaiun  fur  which  he  sliuU  be  a^^omttti-,  '^itu- 
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Vi'c^afZ,  tbat  the  ajipointniBiit  of  such  deputies  Bhall 
ba  approved  by  the  coui'ta  for  wliieh  they  bIiuU  hm-e 
been  respectively  appointed,  and  nrny  be  annulled 
by  such  court  at  its  pleasnm;  and  the  clerks  sliall 
be  responsible  for  the  official  acts  and  upgbgence  of 
all  such  deputies.     (36  U.  8.  Btiita.  68.) 

South  Dakota. — That  the  clerk  of  the  circuit 
court  eball  reside  at  Sioux  Falls,  and  he  may  ap- 
poiut  a  deputy  to  reside  aud  have  an  offiue  at  Pierre 
and  Deadwood.     (26  XJ.  S.  Stats.  15.) 

Tenne»3be,  IK  EASTERN  DISTRICT. — Andthesaiil 
elerks  and  marshals  shall  enuh  ap;)oint  a  di-puty  to 
reBide  and  keep  their  offices  in  the  city  of  Chatta- 
nooga, and  who  shall,  in  the  absence  of  their  prin- 
oipala,  do  and  perform  all  the  duties  appeitaiuing 
to  their  offices  respective'y.     (21U.S.  Ktats.  175.) 

Western  distbict. — The  clerks  of  the  circuit 
and  district  coui'ts  for  said  district,  and  the  mar- 
shal of  the  distiict,  shall  each  a|<point  a  deputy  of 
'their  respective  courts  at  the  place  in  the  eastera 
division  of  said  d  strict  where  their  eaid  courts  are 
Inquired  to  beheld,  who  shall,  in  the  absence  of  the 
>c1erk,  exercise  all  the  powers  and  perform  bU  the 
•  duties  of  clerk  within  said  division;  jtrovideil,  tliat 
the  appointments  of  stich  deputies  shidl  be  ap- 
proved by  the  court  for  which  they  shall  be  vh- 
spectively  appointed,  and  maybe  annulled  by  such 
couit  at  its  ])l«asure.  (20  TJ.  S.  Siats.  206,  235. 
See  Eev.  Stats,  sees.  547,  658,  634.) 

Texas.— That  two  deputies  shall  be  appointed 
by  the  clerk  of  the  northern  district,  one  of  whom 
Bhall  reside  at  eacb  of  the  other  pliuws  dwignnted 
for  holding  the  courts.    (20  U.  8.  Stats.  320,  sec.  9. 

Dbputv  clekx  at  El  Paso.  —That  thera  shall 
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^V  be  appointeJ,  in  the  munner  provided  by 
^H    deputy  clerk,  who  shall  keep  his  office  at  the  city  of 
H    El  Paso.     (23  U.  S.  Stats,  35.) 
^B        "Washinqton,  in  divisions  of  district. — That 
^B     the  clerk  ot'  the  circuit  and  district  courts  for  said 
^H     district  shall  each  appoiut  a  deputy  clerk  at  tba 
^"      place  where  their  respective  courts  are  required  to 
he  held  in  the  division  of  the  district  in  which  snch 
c'.erk  shall  not  himself  reside,  each  of  whom  shall, 
in  the  absence  of  the  clerk,  exercise  all  the  powers 
and  perform  all  the  duties  of  the  clerk  within  the 
division  for   which    he   shall  be   appointed ;  pro- 
vided,   Tbat   the   appointment    of   such   deputies 
shall  be  approved  by  the  court  for  which  they  shall 
have  been  respectively  appointed,  and  may  be  an- 
nulled by  such  court  at  its  pleasure,  and  the  clerks 
shall  be  responsible  for  the  otBciul  acts  and  negli- 
gence of  all  such  deputies.     (26  U.  S.  Stata.  45.) 

Wyomino. — The  circuit  and  district  courts  of  said 
diatrict,  and  the  judges  thereof,  respectively,  shall 
portsess  the  same  powersandjtirisdiction,andpeifonn 
the  same  duties  required  to  be  performed  by  the 
other  cireuit  and  district  courts  and  judges  of  the 
United  States,  and  shall  be  governed  by  the  same 
liiwa  and  regulations.     (26  U.  S.  Stats.  225.) 

§  46  (561).  Compen nation  of  dopnty 
clerks.— The  compensation  of  depulies  of  the 
eleits  of  tlie  district  courts  shtill  bo  paid  by  the 
clerks  respectively,  anil  allowed  in  the  same  man- 
ner that  other  expenses  of  the  clerks'  offices  are 
paid  and  allowed.     (Rev.  Stots.  see  561.) 

§47(562).      RocordB,   where    kept Ttw, 

records   of  a  diatrict  coui-t  alwiii  \ib  tji^it  ^'i.  'O^a 
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place  where  the  court  is  held.  "When  it  is  held  &t 
a  one  place  in  any  district,  and  the  pLice 
of  keeping  the  records  is  not  specially  pi'ovided  by 
law,  they  shall  be  kept  nt  either  of  the  places  of 
holding  the  court  which  may  be  designated  by  the 
'   district  judge.     (Rev.  Stats,  sec.  562.) 

§  48. — Indices  to  records.— Tlie  clerks  cf 
Beveral  courts  of  the  United  States  shall  prepare 
and  iieeji  in  their  respective  officea  complete  and 
convenient  indices  and  cross-indiceB  of  the  jailg- 
ment  records  of  said  courts,  and  such  indices  and 
records  shitll  at  all  times  be  open  to  the  insiiection 
and  examination  of  the  public.  (25  U.  S.  Stats. 
357.) 

California. — The  clerks  of  the  circuit  and  dia- 
trict  courts  of  the  present  district  of  California 
ahall  retain  the  records  and  files  of  said  couita  at 
the  city  of  San  Francisco,  and  do  and  perform  oU 
the  duties  appertaining  to  the  said  offices,  respect- 
ively, within  said  northern  district,  except  as  here- 
I  after  provided;  and  all  process  returnable  to  or 
proceedings  noticed  for  any  term  of  the  present 
circuit  or  district  court  of  CaJifornii  ehall  be 
deemed  returnable  to  the  next  term  of  said  courts, 
.  respectively,  in  the  Baid  northern  district,  as  tixed 
by  this  act.     (24  U.  8.  Stats.  308.) 

Trasscripts  op  records,  etc. — That  either  of 
the  clerks  of  the  circuit  and  district  courts  for  the 
said  northern  district  of  California  is  hereby  an- 
thoriaed,  at  the  i-equeat  of  the  district  judge  of  said 
Bonthem  district,  and  at  the  cost  of  the  parties  re- 
quiring the  same,  to  make  transcripts  of  any  of  the 
records,  files,  or  pipers  of  the  district  and  cirooib 
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Gourta  of  the  D'nited  States  remaitiing  in  the 
of  the  clerks  of  the  present  district  of  California, 
and  of  all  matters  or  jii-ococdinga  which  relate  to 
or  conceen  lioiiB  upon  or  titles  to  real  estate  sit- 
uated in  said  southern  district ;  and  such  trans- 
scripts,  when  BO  made  by  either  of  sftid  clerks,  shall 
be  certified  to  be  true  and  correct  by  the  clerk 
making  the  same,  and  the  same,  when  so  made  and 
certified,  and  filed  in  the  proper  court,  shall  con- 
Btitute  tlie  record  in  a\ich  court,  and  shall  he  evi- 
dence in  all  courts  and  places  equally  with  Baid 
originals.     (24  U.  S.  Stata.  308.) 

Colorado. — The  leconla  of  the  district  court  in 

the  Bevcr^l  divisions  of  the  district  of   Colorado,  as 

declared  by  the  act  approved  February  fifteenth, 

eighteen  hundred  and  seventy -nine,  entitled  "  An 

act  to  provide  for  holding  terms  of  the  circuit  and 

f  district  courts  in  the  district  of  Colorado,  ahall  be 

LlcBpt  and  regained  in  the  clerk'H  oIBce  of  the  district 

t  of  Colorado ;  and  the  district  court  sitting  at 

e  places  mentioned  in  this  act  respectively  shall 

liave  jurisdiction    of    actions,  civil   and    criminal, 

^heretofore  biought  and  now  [lending  at  auy  such 

jiace.     (21  U.  S.  Stats.  7C.) 

Indiana. — Each  deputy  shall  keep  in  his  of&ce 
full  records  of  all  actions  and*  proceedings  in  the 
district  court  held  at  the  same  place,  and  shall 
have  the  same  power  to  issue  all  process  from  the 
said  court  that  is  or  may  be  given  to  the  clerks  of 
!  district  courts  in  like  cases.  (Sec.  559.) 
)eputy  clerks  aud  marshals  at  Fort  Wuj-ne  shall 
fi  in  their  offices  such  records  as  ap^iertain  to 
:  ofEces,  and  said  deputy  clerk  shall  k.Q^'^  \.'a. 
is  officefoJi  records  of  all  actions,  -jvocBeiVa^  mA 


J 


§  48  DISTRICT  COmTS — ORGANIZATION.  164 

judgments  in  said  courts.  (21  TJ.  S.  Stats.  511.) 
MiciiiG^\:?f,  AT  Marquette. — The  deputy  clerk 
appointed  for  the  circuit  and  district  court  held  at 
Marquette  shall  keep  in  his  office  full  records  of  all 
actions  and  ])roceeding3  in  the  said  circuit  and  dis- 
trict courts  for  the  northern  division  of  said  dis- 
trict hold  at  that  place,  and  shall  have  the  same 
power  to  issue  all  processes  from  the  said  courts 
and  peiform  any  other  duty  tbat  is  or  may  be 
given  to  the  clerks  of  other  circuit  and  district 
courts  in  like  cases.     (20  U,  S.  Stats.  175.) 

At  Bay  City. — All  the  records,  files  and  papers 
relating  to  proceedings  had  by  or  before  either  of 
said  courts  when  sitting  at  Bay  City,  as  aforesaid, 
shall  bo  kept  and  retained  in  the  office  of  the 
clerk  of  such  court  at  Detroit,  in  said  district,  ex- 
cept when  actual'y  in  use  by  or  before  such  court,  and 
except  when  otherwise  ordered  by  such  court  or  a 
judge  thereof.  Each  of  said  courts  is  authorized 
and  required  to  make  all  such  rules  and  regulations 
relative  to  the  summoning  of  grand  and  petit 
jurors  to  attend  upon  the  sessions  of  such  courts  at 
Bay  City,  and  relative  to  matters  of  practice 
therein,  that  may  from  time  to  time  be  deemed 
necessary.     (2-i  XJ.  S.  Stats.  423.) 
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S   49    (i}63).       Jurfadtntion.  — The     distriot 

courts  shall  have  jurisdiction  aa  follows: 

First.  Of  all  erimes  and  qfenaes  cognizable 
under  the  authority  o£  the  United  Stutoa,  oam- 
niitted  within  their  reepeotive  districtB,  or  upon 
the  high  seas,  the  punishment  of  which  ia  not  cap- 
ital, BKCHpt  in  the  cases  mentioned  in  sfction  fifty- 
four  hundred  and  twelve,  title  "  crimes." 

Second.     Of  alt  casej  arising  under  any  act  for 
the  punLshment  of  piracy,  when  no  circuit  court  ia 
held  iq  the  district  of  such  court 
•      Third.     Of  all  suita  fov  penalties  and  forfeitures 
incurred  under  any  law  of  the  United  St-atea, 

Fourth.     Of  all  au,iU  at  common  law  brought 
bj/  the    United  States,  or  by  any  offiser  thereof, 
—  Authorized  by  law  to  sue. 
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Fifth.  Of  ftll  suits  in  equity  to  enforce  the  lien, 
rf  tliB  United  States  upon  aity  real  estate  for  any 
valer-nal  revenue  tax,  or  to  auliject  to  tlie  payiDent 
gf  any  such  tux  any  rea.1  estate  owned  by  tlie  delin- 
quent, or  in  which  he  has  any  right,  tiilo  or  in- 

Sixth.     Of  all  suita  for  the  recovery  of  any  for- 

s'/ lira  or  diiioagea  under  Bection  thirty-four  hun- 
dred and  ninety,  title,  "Debts  due  by  or  to  the 
XTnit^rd  States";  and  Buch  suita  may  be  tried  and 
■determined  by  any  district  court  wilhia  ■whose 
jmiBdictioual  limits  the  defendant  may  ba  found, 

Beventh,  Of  all  caused  of  actions  arising  under 
the  postal  laws  of  the  United  States. 

Eighth.  Of  all  civil  cauaea  of  admiralty  and 
inaritiuie  jurisdiction;  Baying  to  suitors  in  all  casea 
the  right  of  a  common-law  remedy,  where  the  eom- 
jnoii  la^  is  competent  to  give  it;  and  of  all  seizures 
on  land  and  on  watera  not  with  admiralty  and 
inaritime  jurisdiction.  And  Euch  jurisdiction  ahsll 
be  exclusive,  except  in  the  particular  ai^ea  where 
jurisdictioa  of  auch  cauiiea  and  seizures  ia  given  to 
the  circuit  courts,  and  shall  have  original  and  ex- 
duaive  cognizance  of  alt  prizes  brought  into  tho 
TTnited  States,  except  as  provided  in  paragraph  six 
of  section  six  hundred  and  twenty-rune. 

Ninth.  Of  all  proceedings  forthe  condemnation 
rf  property  taken  as  prise,  in  pursuonce  of  seo- 
tion  fifty-tliree  hundred  and  eight,  title,  "  Insiirreo- 
"on." 

Tenth.  Of  all  suita  by  the  osaignoe  of  any 
debenture  for  drawback  of  duties,  issued  under  any 
law  for  the  collection  of  duliea,  agaiuat  the  person 
to  whom  auch  debenture  wua  oii^iuatly  giiiuted, or 
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^^P  against  any  indorser  tliercof  to  recover  tho  amotmt 
^H    of  Biiuh  dobsature. 

^H  E!Bvent!i.  Of  all  suits  authorized  by  law  to  be 
^V  brought  by  any  person  for  the  recovery  of  damages 
^H  on  account  of  any  injury  to  his  person  or  property, 
^H  or  of  the  deprivation  of  any  rigbt  or  privile;je  of  a 
^H  citizen  of  the  TJnitei  States  by  any  act  done  in 
^H  furtherance  of  any  conspiracy  mentioned  in  section 
^H  ninetocQ  hundred  and  eighty-five,  title,  "  Civ-1 
^    Bights." 

Twelfth.  Of  all  Huita  at  law  or  in  equity  au- 
thorized by  law  to  ba  brought  by  any  person  to  re- 
dress the  deprivation  under  color  of  any  law,  or- 
diaance,  regulation,  ouatom,  or  usage  of  afly  state, 
of  any  right,  privilege,  or  iianiunity  secui-eJ  by  the 
Constitution  of  the  "United  States,  or  of  any  right 
BBCured  by  any  law  of  the  United  States  to  persona 
within  thq  jurisdiction  thereof. 

Thirteenth.  Of  all  suits  to  recover  possession  of 
any  ojire,  except  that  of  elector  of  President  or 
Vice-i' resident,  representative  or  delegate  in  Con- 
gress, or  Jneniber  of  a  slate  legislature,  authorized 
by  law  to  be  brought,  wlierein  it  appears  that  the 
sole  question  touching  the  title  to  such  ofBce  arises 
out  of  the  denial  of  tbe  right  to  vote  to  any  citi- 
zen offering  to  vote,  on  account  ef  race,  color,  or 
previous  condition  of  servitude ;  provided,  that 
such  jiiti^ction  shall  extend  only  so  far  as  to  de- 
t#rniine  the  rights  of  the  parties  to  such  office  by 
reason  of  tho  denial  of  the  right  guaranteed  by  tlio 
Couaiitutiun  of  the  United  States,  and  secured  by 
any  Uw,  to  enforce  the  rights  of  oitizens  of  the 
H  Un'tt-d  States  to  vote  in  all  (he  Statea. 
^V       Fourtce/itl.     Of  all  procoodinga  ^^  ^Aa  -uirll.  sij 
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quo  warranto,  prosecuted  by  any  district  attor- 
for  the  reTuaval  frota  o2ice  of  any  person 
hol'Jing  office,  except  as  o,  member  of  Congress,  cr 
of  a,  Btato  legislature,  contrary  to  the  proviaioaa  of 
the  third  seotioii  of  the  fourteenth  article  of  amend- 
ment of  the  Constitution  of  the  Unitad  States. 

Fifteenth.  Of  all  auita  by  or  against  any  aaro- 
ciatton  established  nniler  any  law  pioviding  for 
national  baiikiiij  a»soc.lationa  within  the  district 
for  which  the  court  is  held. 

Sixteenth.  Of  all  suits  brought  by  any  a^ien 
for  a  tort  only  in  violation  of  the  law  of  nations, 
or  of  a  ti-eaty  of  t'.ie  United  States. 

Seventeenth,  Of  ail  Biiita  against  consuls  or  yice- 
oonaula,  except  for  offeris3a  above  the  description 
aforesaid. 

Eighteenth.  The  district  courts  are  constituted 
courts  of  banhrupley,  and  sliall  have  in  their  ra- 
sjiective  districts  original  jurisiliction  in  all  mat- 
ters and  proceedings  in  bankruptcy. 

The  Binkruptoy  Act  w^a  repealed  by  20  U,  8.  Stat*. 
90. 

Joriadlction  in  general — Tha  jurisdiction  of  tha 
Uiiitad  Stiiitus  district  conrta  ia  derired  frum  tlio  consti- 
tution and  Ja«rs  of  the  Uuited  Statea.  (National  Bank  v. 
LebuDon,  5  Dill.  411.)  lb  is  hmited  bnt  nob  inferior. 
Xlioy  hax'e  only  each  powers  as  are  conferred  by  Btatntei, 
orsnch  as  are  neceraarily  jmplioil.  {U.  8.  v.  Ta-WBD' 
ga-ca,  Hemp.  304;  Ruokman  v.  Cowell,  1  N.-Y.  6uS; 
Cae man g  Canal  Bank  v.  Judson,  8  N.  T.  2.11;  Case  t. 
WooUtj,  6  liana,  17i  Morae  v.  Prasby,  25  N.  H.  SW; 
Hayes  v.  Tord,  15  Bank.  Reg.  500. )  Its  jnd^-inent  can- 
ant  be  cn1lBt«ra!1y  impeacliad  for  irregularity  or  errur 
(Mottv.  Smith,  18  Cal.  633;  Simple  v.  Hogar,  27   Cat 
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eqnally  extended  to  tharn.  (Thompsnn  v.  Ljla,  3  Wntta 
&  S.  KiO.)  A  deciaionofft  courtof  exclnFivajuciadiction 
ia  binding  on  every  other  court  in  whiuh  the  same  subject- 
matter  is  inoidHnttUy  Lroufe'tt.  (Gelston  v.  Huyt,  3 
ATlieat.  24G.)  Where  a  coart  lias  jarisdictba  jt  bii  the 
power  to  dfetermiiiB  tlie  farm  o£  the  remedy,  and  error  on 
tliat  pniot  cannot  be  urced  a^rainst  tbe  jurisHution  in  a 
e'lUuteral  proceeding.  (Chenianj;  Bank  y.  JuHbod,  8  V. 
Y,  254.}  And  the  court  which  once  obtains  jurisdiction 
of  thepnrtiea  may  rctninit  and  afford  all  relief.  (Wntil  v. 
Todl,  1^3  TJ.  a  327.J  Bat  eoneeut  of  parties  wUl  nnt 
confer  jnriBdietion.  (Cutler  v.  Eae,  7  HuW,  729.  1hi 
juriadiclion  of  the  district  coart  cannnt  be  aflrcted  bv 
Stace  legialatinn.  (Smith  v.  Riiilroad  Co,  99  U.  S.  39S.')  . 
But  wlienaatate  giveaaright  01' a  rtmeity,  the  juriadio- 
tiou  as  between  tlie  law  aide  and  the  equi'y  aide  la  deter- 
mined by  the  character  of  the  caaa.  (Van  Nocdea  v. 
Morton,  99n.  S.  378.)  Thflilistriot  court  haa  jarisdiotion 
to  euforce  the  peraiiiial  ILiliiliiy  "f  foreign  ournorationa. 
(Dj-orv.  Nat.  St.  ^av.  Co.  14  Blatthf.  483.)  Sitting  in 
c^uity  it  haa  the  power  to  restrain  the  enforcement  of  a 
decree  made  while  bitting  in  aiJmiralty,  (Dutcher  v. 
Wo'idhnll,  7Een.  313.  Theyhavapowertndey'aemndeB 
of  proceedlnt;  where  th a  Supreme  Court  haa  not  •li'eady 
doiiQSO.  (ThaEpilon,6Ben.37S.)  Conseutwillnot  con- 
fer junadiciion,  especially  whore  the  rights  cf  third  parties 
are  aflccted-  (Wiiicheater  v.  U.  S.,  14  Ct.  of  Cl.  13.) 
These  courts  have  juriadiction  of  an  action  agninat  the 
United  States  for  servicea  ati4  expetiae*  of  a  chief  snper- 
viaor  of  elsetioua,  uponacluim  for  le  a  than  one  thoueaud 
dollars  in  value,  which  had  been  refused  l^y  theaccirant- 
ing  officer  of  the  treasury  department.  (Gayer  v.  United 
StatfB,  Dist.Ct  S.  C,  33Fed.  liep.  625.)  They  hnve  ju- 
risiiictioii  of  a  petition  by  a  elerk  of  the  circtiitcourt  for 
ciiuiiieusationfor  attendance  thereon.  (I'leasaiits  v.  Uni- 
ted States,  3o  Fed,  Xiep,  270;}  but  they  have  no  juriadic- 
tioa  over  a  claim  Ly  a  court  crior  fur  aervice*  which  haa 
beenpreaeoted  toaiid  rejected  by  the  comptroller  of  the 
treaaury.  (Preston  v.  IT.  8.,  37  Fed.  Rep.  417.)  Wheca 
an  Rttempt  ia  made  by  affidavit,  on  wtiViAi  &  ituAK"o.  Sa 
fuunded,  to  con fLT  juris Ji,;tiou  to  which.  8.  couT^i  16  Bu^i  ea- 
reo.  FaoG-IX 
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Clauss  1— Crimes  and  offanses. — The  oflendei'  oa 
rnt  be  tciad  out  uf  tha  diatriut  i.i  which  the  oBenae  vt 
cnmmittBa.  (Ki  parte  B-iUnian,  4  tVuneh.  75;  U.  8. 
Bird,  1  S[irapne,  SKI.)  The  district  conrt  haa  no  jnriadio- 
tiun  of  an  offenaa  ci>gniziilila  by  a,  navy  court-nuLrtJai. 
(IJ.  8.V.  Mackenzie,  1  «.  Y.  Leg.  ObB,371.)  It  haa  jnria. 
Miction  oTura  pruaecntion  fur  forgBiy(tr.  S.  v.  Banduljib, 
IPittsb.  211,  Imtit  has  no  juriadictioa  over  criminal  oai 
in  uimimlty  Qxccpt  Buch  na  ia  gmuted  by  particular  n 
of  CongruaB.  (U.  S.  v.  ^^■ilson,  3  Blatolif.  435j  U.  B. 
Bedford  Badge,  1  Wood.  4  M.  401;  forlieU  v.  CoryrfJi 
4  Wasli.  C.  C.  371.)  Their  crimimil  jurisdiction  is  purtJj 
atatntory,  a  id  tlia  designati  >□.  of  the  place  of  iii<i)ri«uii4 
ment  not  being  mado  part  of  the  judgment,  tha  ornlrt  msf, 
after  aentcuce,  and  in  tlie  absence  of  the  defendant,  but 
dnring  tlie  Bame  seaaion,  enter  an  order  modifying  tl 
rentence  by  ch  uging  tba  place  of  cimflucment.  {Ex  pai 
Watermau,  Diat.  Ct.  N.  Y.,  33  Fed.  Kep.  29.)  Clan>«  I 
does  not  confer  jnrisdi>:tion  of  any  crime  not  othf^nrii 
defined  by  gome  statute  of  tbe  United  St^itei".  (U.  H.  ' . 
Lewis,  36  Fed.  Ttep.  449.)  It  ia  nut  withia  the  power  of 
the  United  Sta'.es  to  punish  fur  aciumpiraoy  toniurder 
within  a  State,  unless  thu  murder  vaa  m  violatiotl  rf  # 
United  Sto tes  Btatnte,  (United  Btiites  v.  Lancaster,  10 
L.  R.  A.  333.)  The  antbority  toponiah  for  manalaughter 
on  the  navieablfl  waters  of  the  Uuited  States  is  funod  in 
the  constitutional  grant  of  power  to  Congress  to  regalat* 
commerce  among  tlie  several  Stites.  (United  StaCea  v. 
Besi^ham,  29  Pud.  Ken.  2&L)  The  same  act  mighl^  nata 
its  charac'tor  and  tendencies,  and  the  con::cqat:noes  it  in- 
roIvKLl.  cuuatitute  an  offenso  against  both  the  State  Rod 
Federal  goveruments,  and  niight  draw  to  its  oommisaioil 
tha  penalties  (3eni»incsil  by  either,  as  appropriaCa  to  ttl 
character  in  referBQca  to  each.  (United  St-rtas  v.  ifui' 
gold,  0  Bow.  5m.  CGili  Fax  t.  Ohio,  5  Hi.w.  411.  433 
Moore  V.  Illinois,  14  How.  13,  19;  Lx  pnrle  Sieb'<1d,  101 
U.S.  371.  390;  Cross  v.Htate,  132  U.  B.  Ltt.)  Tbecr" 
of  forgery  a. ainst  the  State  law  oiild  Hut  I'e  cmcuwi 
obliterated   by  fomniittiu;  tu.othEt  aiul  disiiui^t  cr 


against  the  TTnited  Ptates,  although  it  is  an  oSeiua 
wliich  the  L'nitcd  states  uuurti  h'^ve  uxvVisire  juriwliction. 
(Cruaa  V.  Hurih  Carolina,  VA2  U.  S.  13i.  33  i.  ed.  2S7.) 
'I'ka  Congress  shall  hj.vo  pother  10  pravido  fur  the  pnuiah- 
nr-nt  of  oimnterleitiua;  thoaecuritieB  auj  curreut  Ouiu  of 
the  United  Sutes.  (U.  S.  CnusL  nrt.  ],  aeo.  8,  cl.  6,  See 
Fjx  t.  State,  5  How.  410;  United  Stales  v.  Marigold,  fl 
Hun-.  5601  Iili  parte  Houghton,  8  Fed.  Kep.  S!I7.) 

On  the  high  Beae.  —  To  conatitiite  the  crime  of 
murder  on  the  high  sea^,  the  mortal  stroke  must  be  given 
and  the  death  happen  there,  (Bill  v.U.  S  ,  J40XT.  S.  118. 
See  United  Stitea  t.  Arm  troug,  2  Curt,  iifi;  United 
States  V.  Davis,  2  Bumn.  iSoA  'Iha  Uuited  States  dis- 
trict Conrta  have  CDguizince  of  torts  cnoiuiitted  on  the 
high  seas  when  the  parties  or  tlie  vessels  are  fouud  within 
tli sir  jurisdiction;  and  maj  in  their  discretina  entertaia 
jui'iddiutiunia  t)ie  case  (if  a  cniitiuversy  between  foreign- 
ers. (The  Koddleburn,  30  Fed.  Jiep.  142.)  Under  the 
act  o!  ^larch  3rd,  IS'.^o,  v  here  a  prisoner  who  had  oom- 
niittuJ  an  oasault  nith  a  dciulty  we»]x>D,  upon  the  high 
Bca^,  was  brought  first  into  the  eastern  diiitrict  of  Now 
Yurk,  but  was  tii-st  delivered  to  the  mnrshEiI  of  the  Bonth- 
ern  disuiet,  tlie  ktter  district  had  juriBdiction.  (L'.  S.  t. 
Arwo,  19  Wall.  48U.)  LirLcny  cuminitttd  on  board  a  ves- 
sel 1,^  iiii;  abijut  a  half  mile  irom  the  mouth  of  a  river 
imptyiijgiuto  Like  Miohignn,  is  not  within  the  act  of 
L'uiigrufifl,  esteuding  oriuiinal  iuisdicdim  of  Federal 
courts  to  the  great  lakes,  and  tiieir  cmiiiec*;ing  waters. 
[Act  of  Sept.  4th,  lS9lt,  See  ante  p.  ;  U.  S.  v.  Kogers, 
46 Fed.  Knp.  I.)  Gmatmctive  WcKuy  within  the  juri"- 
riiotn'n  of  a  court,  growing  oat  of  the  poaseision  of  prop- 
erty Btolea  in  another  juriadiution,  dues  nut  apply  to  Fed- 
eriil  courts,  their  jurLsdiction  being  thit  only  whiuh  is 
given  by  statute.  (U.  a  v.  Bo^ei^,  48  Fed.  Rep.  I.) 
The  jurisdiutioQ  exteads  to  aBsanlta  with  a  dongerous 
weapon  committed  upon  an  Anieriian  vcaatil  at  any  point 
on  the  high  seas,  or  arm  of  the  sea,  or  any  river,  haven, 
creek,  or  basin,  or  bay,  out  of  tlie  jnriBdiution  of  any  jiar- 
tiunlar  State,  and  within  tliB  jurisdiition  of  the  United 
States.     {United  Statesv.  Beyer,  31  Fed.  Eep,  -'  '     ^'  '- 
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ral  laws,  (Burea  v.  United  States,  3a  Fed.  Eep,  77  ) 
t'ectiona  6511  aud  5514  of  the  Beviaed  IJtatutes  wtre,  as 
observed  by  tLia  court  in  Cuy'a  case  (127  O.  S.  731,  751. 
32 1.  ed.  274,  27S),  made  for  the  seourity  and  pruteotiou  of 
etectinus  held  fur  representatives  or  delegatosiuCungreaa, 
and  do  not  impair  oi  rtetriat  the  pi>w«F  of  tlie  Stiita  tu 
punish  fraudulent  Toting  ia  tba  choice  of  its  electors. 
(FibiHerald  v.  Green,  l;f4  U.  S.  317.)  The  district  court 
of  the  United  Stutea  hna  jiirisilictiun  of  au  oQeoae  agnjusc 
the  elrctiun  laws  of  a  State  and  the  United  Ktut^s.  by  & 
conapiracy  to  viulate  the  saaie.  (Kx  parte  Coy,  127  U.  S. 
731.) 

§  60(5391).     OffenacscontnUtied Inpla- 
«:e«  ceded  to  tbo  CJnited  Statesa — It'  any  of- 

fen-e  be  committed  in  any  pluce  whicli  lias  been  or 
may  liereaf ter  be  ceded,  to,  and  under  the  jiiriBilicti'in. 
if  the  United  States,  'n'Licb  ofiense  ia  not  {iioliiblt- 
d,  or  the  punishment  thereof  ia  not  apeciiklly  pruvid- 
edfor  bytttiy  lawcf  the  United  Statea,  Buchoff<-ns© 
Bhall  be  liuble  to,  and  receive  the  same  puniBhmeot 
as  the  laws  of  the  state  in  which  such  pUce  is  sit- 
■uated,  now  in  force,  provide  for  the  like  offense 

I  when  coumitted  within  the  jurisdiction  of  siicli 
state,  and  no  subsequent;  repea.'  of  any  such  state 
law  ehiiU  affect  any  prosecution  for  such  offense  ia 
any  court  of  the  United  States.  (Rev.  Stats. 
sec.  5301.) 
liq 
th 
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Selling  liquor  to  Iidiano.— The  offense  of  svlling 
liquuF  tonnlii.iuincu^iuil.le  ia  th' distriut  courts,  wos, 

by  virtue  of  -  ■  - '^    -    -  •   -    '  '-""   - :-..-..-..:- 

the  circuit  » 


407.)  The  intraductioit  of  mtmcioatin*  liquors  into  the 
In.IiBU  cooiitry,  within  th6inea"ing  of  tJ.  S.  Rov.  Stit. 
5  2J3!),  ia  taking  such  lifiuors  into  the  Iii  iian  cnantry  na 
ths  pl:iae  of  db-CinaCion  orusu,  but  dues  n.itindude  tians- 
piii'titiua  thnnigh  aa  ladina  country  as  an  artiule  of  com- 
meroe.  ( Uuitei  States  r.  29  Gallons  of  Whiskey,  45  Fed. 
fiep.  847.) 

Clause  2— Kraoy.— Robbery  eoramitted  on  the  high 
se:is  is  ]>rm<'j',  and  the  circuib  coiirta  of  tlie  United  States 
hiive  jari*.lii!tii>n  thereof.  (United  S'alea  v.  Palmer,  3 
Wheat.  eW.  See  TliB  Palmyra,  12'^heat.  1.)  TheCou- 
gresa  ah.ill  have  power  to  detlae  and  pnmah  piracies  and 
fcloiiies  cnmiiiittcd  on  the  hii;h  seas,  and  Lffouaes  auainat 
theUwofnatioufl.  (U.S.  Cunat.  art.  1,  seo.  8,  cL  10. 
Sea  The  Estrella.  4  Wheat.  2118;  United  States  y.  Smith, 
5  Wheat  103;  United  States  v,  Piratea,  5  Wheit.  184i 
United  SUtes  y.  Holmes,  5  Wheat,  412;  Henfield's  Case, 
"Whart.  St.  Tri,  43;  United  Stateav.  Chapijela,  2  Wiieai. 
Cr.  Ca3.218.) 

Clause  3— Fenaltiea  and  forfeitureB.— Diatricb 
court!  liavB  exclueiva  juriadiction  over  proceediugB  t>i  rent 
to  eiifarire  the  forfeiture  (Tlie  Cwisina,  2  Dall.  ^65),  and 
the  question  whether  the  furfetture  has  been  actually  in- 
currpd  belongs  exclaaiTuly  to  the  Fedeial  conrta,  (Slucam 
vs.  May'ierry,  2  Wheat.  1;  Gelatna  v.  Hoyt,  3  Wheat 
216.)  But  if  thera  ia  no  act  of  Congress  au-hnrizingtba 
aeiKure,  the  owner  may  gne  in  replevin  in  a  Stale  court  to 
tjcuverit.  (Slocnm  TB.  Mayberry,  2  Wheat  1.)  "Suita 
for  peoaities  and  forfeitures  ''  uenns  civil  octi-Da  for  the 
recoTcry  of  the  penalty  and  forfeiture.  (U.  S.  v.  Mann, 
1  GalL  177.)  Asuit  ia  "thefoUowinjjof  aperson,"and 
cannot  be  applied  to  aeizurea  or  pniueedmi^  in  rem.  (Tha 
LUtlo  Anm  1  Paine,  140.)  ThedistHctcunrts have  joria- 
dietion  in  case  of  a  condenuiation  against  an  ar.icle  for 
viiilation  of  therevBQaelaw(Biiotanan  v.Bigge.  2Yeate8, 
2112);  or  for  the  illegal  fitting  out  of  a  vesael  iKeMaud  va. 
The  Cassias,  2  BalL  365);  or  of  aeizurea  tinder  the  law  of 
imports  (ilaU  v.  Warren,  2  McLeaii,  332);  or  for  over- 
^nwding  pissengors  (The  Laura  M.  Starin,  11  FeA.  ?j;-^, 
I77i  The  Arctic,  id.;  The  Laura,  SFei-Ru^.l^-iV,  ot\.ot 
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'the  eoloToemeai  of  the  rerenne  {The  Joahoa  Levines^  9 
Ben.  33!));  or  for  making  W.ae  invoices  (tJ.  S.  t.  Mooney, 
11  Fed.  Bep.  176);  and  its  decisiua  is  couolusive  that  a 
forfaitore  baa  bean  incurred,  (Gelaton  va,  Hojt,  3  Wheat 
mS.)  The  admiralty  hns  no  jariadiction  in  actions  to  re- 
cover tines  and  iienaltiea  [The  Queen,  4  Ben.  237;  The 
i  Waterloo,  lilatuhf.  &  H.  1 H;  The  Irma,  12  lut.  Eev.  Beo, 
42;  Knowltoa  v.  Boss,  1  Spragne,  l(i3),  nnlesg  made  a 
lien  ou  the  vessel  by  statute.  (The  Lewellen,  4  Bis9. 156.) 
[Fine  and  imprisonniEat  are  inflicted  as  the  result  of  a 
,crimiual  eonvietion.  (In  reLeazyosky,  J6  Blatulif.  U.)  A 
JDdgiuent  apon  a  forfeited  reci)i;nizance  of  bill  is alisolnte, 
and  ia  uot  a  judgment  )ii»i.  (U.  S.  v.  Winsteaii,  12  Fed. 
,Ilep.  .tO.)  In  revenue  cases  it  extends  only  to  seizures  for 
forfeiturea  under  duty  laws.  (U.  S.  v.  Boxes  of  Pipes, 
2  Abb.  U.  <S.  500.)  It  has  jurisdiction  in  rem  against  a 
vessel  to  enforce  H  penalty  for  smuggling,  and  may  pro- 
ceed without  a  jory.  (U,  S.  v.  The  Queen,  4  Ben.  237. 
See  U.  S.  V,  Boxes  of  Opiam,  12  Fed.  Rep.  iOi;  U.  S. 
\s.  The  Henrietta  Esoh,  12  Fed.  Ecp.  483.)  It  ia  not 
necessary  to  att.ich  the  vessel  to  enforce  the  statutory 
lien  for  a  peualt);.  (Hatch  vs.  The  Boston,  3  Fad.  Eep. 
818.)  The  cxclosive  Jurisdiction  of  district  conrta  over 
Buila  for  the  recovery  of  penalties  and  furfsitnres  under 
the  custom  laws  is  not  affected  by  the  act  of  1875.  (U. 
S.  V.  Mooney,  116  U.  S.  104;  affirming  S.  C.  II  Fed. 
Ilep.  47(l.)  In  an  action  to  recover  a  pennltyfor  violation 
□f  an  act  prohibitinjf  the  importation  of  laborers  nnder 
contract,  a  damnrrer  for  want  of  jurisdiction  waa  over- 
Toletl.  (U.  S.  V.  Lees.  46  Leg.  Int.  3S;  U.  S.  v.  Mexi- 
can Nat.  R,  Co. ,  10  Fe.L  Rep.  769. )  The  langaaga  of  the 
0th  ecctii>n  of  the  judiciary  act  of  1789  was  adopted  in 
Motion  563  of  the  Rev.  Stats.  (First  Nat.  Bank  of  Char- 
lotte V.  Morgan,  132  U.  S.  141.)  A  mistake  of  law  will 
not  excuse  a  furfttiture  in  cases  where  a  party  has  violated 
provisions  of  tho  roveoue  laws.  (Barlow  v.  V.  S.,  7 
Peters,  404.) 

Clause  4— Suits  at  common  law  brought  by  the 

United  States  or  its  oScera.  —  ThedUtrict  court]  have 
jorisdictinu  over  actions  at  o'lcnmon  law  (farsons  v.  B 
1,3  Peters,  447),  by  Unittxl  SUtus  olflcers.    (Duni 


lord,  3 


T.  TJ.  S.,  7  peters,  450.)  So  a  ra-^eiver  of  a  national  Unt 
h  aa  otiicer  of  the  United  St3t..a.  (Fktt  v.  Beach,  2 
Ben,  3S3:  Stanton  v.  Wilkewm,  8  Een,  357.)  Persnns 
hjlJing  office  □nderan;  act  of  f  lonj^reBa  are  offluers  withiU 
this  clioae.  (Piatt  V.  Beach,  2  Ben.  303.)  An  actlmof 
debt  to  recover  a  psnalty  brought  iu  the  muneof  the  United 
States  is  an  action  at  commini  la.w.  (XJ.  S.  v.  Bougbar,  6 
MaLean,  277;  Jacobv.  U.  S.,  1  Brook.  520.)  So  ofanm- 
furmation  for  conversion  of  property  (U.  S.  v.  Stevenson, 
1  Abb.  U.  S.  495};  and  an  actbn  on  a  note  held  hj  the 
United  States  (U.  S.  v.  Greene,  4  Maaon,  427),  or  nn  ac- 
tion by  a  poBtmaster-peneral  for  breach  of  a  bond  by  a 
poatmaster  ia  within  this  subdivision.  (Pustmaster-Gen- 
eral  v.  Early,  12  Wheat.  138.)  The  fonrthsubdiviHionot 
this  SBCtioa  includes  an  action  oE  trover  brought  by  a 
United  States  marsbnl  to  recover  money  held  by  hixa  in 
that  capacity,  lost  and  fonnd  by  the  defendoat.  (Henry 
v.  Sowles,  Diat,  Ct.  Vt ,  23  Fed.  Rep.  481.)  District 
courts  have  uo  jarisdictioa  on  the  ground  of  adverse  oit- 
izcnabip.  They  have  no  jurisdiction  of  an  action  on  a 
])rnniissory  note  bronsht  by  a  national  bank  io  a  district 
otliiir  than  that  in  which  ihe  bank  ia  situated.  (Farmers' 
Hat-Bk,  V.  MeElhinney,  42  Fed,  Rep,  801.)  Bntthe  juris- 
dictiou  of  these  courts  over  an  action  to  enforce  the  haljil- 
i:y  of  a  stockholder  of  an  insolvent  l»nk  bionght  by  a  re. 
ceiver  appointed  by  the  comptroller  of  the  onrrenfy, 
S'lo'i  jurisilictioii  is  not  taken  awayby  the  Removal  Act 
of  1S38.     (Stephens  v.  Bamaja,  41  Fed.  Rep.   4U1.) 

Olanse  7 — Actions  arisini;  under  postal  laws. 
— TiiB  courts  o£  the  district  in  which  a  letter  coq- 
etituting  an  offense  is  received,  has  inriadiEtion  of  the 
offensB.  (Palliser  v.  United  States,  136  U.  S.  256). 
The  iender  has  also  been  hold  punishable  at  the  place 
wherehi  mails  tho  lettor.  jUuited  States  v.  %Vorrall,  2 
U.  a  2  Dall.  384,  1  I  ed.  4(fe;  United  StateBv.  BiKf.rd, 
4  BUtchf.  337;  Rex  v.  WiUiama,  2  Cainpb.  506;  Rex 
V.  Bimlett,  3  Bam.  A  Aid.  7 17,  and  4  Bam,  &  Aid.  93; 
I'erkins's  case,  2  Lew.  C.  C.  150;  Keg-,  r.  Cooke,  1  P.  & 
F.  61;  K=g.  V.  Holmes,  L.  B.  12  Q.  B.  Div.  23;  13  fax. 
rrim.  Cas.  343;  PaHiserv.  Unitdd  States,  13flU.  S.  23G.) 
But  it  does  not  fallow  that  he  is  not  ^imubba.b'le  ^\i '0&.'^ 
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ived  by  the  person,  to  ■whom 

t  is  H^IdresBL'd;  mill  it  is  eettled  by  aa  overwhelming 

weight  of  aatbority  thst  he  may  be   tried   and  puaished 

it  that  place,  whether  tha   unlawfulness  of  tha  oomniuiu- 

ution  through  the  poat-ofiice   consists   in   ita  being  a 

I   tbreateDiug  letter  (Rex  t.  Girdwood,  1  Leach,  143;  S.  C. 

3  East  P.  O.  1120;  Easer'B  Caaa,  2  East  P.  C.  1125),  or  a 

libel  (Rei.  v.  Johnson,  7  East,  C5;  8.  C.  3  J.  P.   Smith, 

91;    Kex  V.  Bnrdett,  4  Earn.   A,  Aid.  9S,   133,  150,  170. 

lU;  Com.  V.  Blandiug,  3  Pick.   31)1;  Re  Bnell,  3  Dill. 

'    116,  122);  or  a  false  pretonse  orfraudnleDt  repnsentation, 

.    (Beg.  V.  Leech,    Dearaly,  842;   S.  C.   7  Cox  Crim.  Caa. 

I   lOO;   Reg.  v.  Rogers,  L.  R.   3  Q.  B.  "Div.  23;   S.  C.  14 

'   Cox  Crim,  Cas.  22;  People  v.   Rathbnn,  21   Waud.   509; 

I   People  V.  Adams,  3  Daoio,  190,   and  1  N.  Y.  J73j  Foute 

y.  State,  15  Lea,  712;  Pallisor  v.  United  States,  136  U. 

8.  236.) 

§  61-  Xorrltorial  extent  of.^-Every  per- 
on  who  shall,  upon  any  vessel  registered  or  en- 
rolled under  the  laws  of  the  United  States,  and 
being  on  a.  voyage  tipoQ.  the  waters  of  any  of  the 
p;reat  lakes,  namely,  Lake  tSuperior,  Lake  Michigan, 
Lake  Huron,  Lake  Saint  Clair,  Lake  Erie,  Lake 
Ontario,  or  any  of  the  waters  connecting  any  of 
the  said  lakes,  commit  or  be  guilty  of  any  of  the 
acts,  neglects,  or  omissions,  reapeotively,  men- 
tioned in  chapter  three  of  title  seventy  of  the  re- 
vised statutes  of  the  United  States,  shall  upon  con- 
viction thereof,  bo  punished  with  the  same  punidi- 
ments  in  the  said  title  and  chapter,  respectively, 
affixed  to  the  same  olTeuses  therein  mentioned,  re- 
spectively.    (36  U.  S.  Stats.  424,  sec.  1.) 

L        §   52>     •Tnrlsdlctlan    of    olTeaHes,   etc. — 

I  The  circuit  and  clidtrict  courts  of  the  United  States, 
Bspectively,  are  hereby  vested  \vith  the  same  jiiris- 
liction  in  respect  of  the  oiTcnEes  mentioned  in  tho 


first  sectioQ  of  thie  act  that  they  by  law  have  and 
possess  in  respect  of  tiio  offenses  in  said  chapter 
and  title  in  the  fii-at  Boctlon.  of  this  act  meationeil, 
and  said  courts,  respectively,  are  also  for  the  pur- 
poses of  this  act  vested  witJi  all  and  the  same  juris- 
diction they,  respectively,  have  by  force  of  title 
thirteen,  chapter  three,  and  title  thirteen,  chapter 
seven,  of  the  Bevised  Statutes  of  the  United  States. 
(26  TJ.  S.  Stats.  424,  §  2.) 

TemtoriBil  eictent  of  the  admiralty  and  msTitime  ja- 
riadictiuQ  (jraotcd  to  the  Federai  govemmaiit  ia  not  Lm- 
ited  to  tide  waters,  bat  extemU  to  all  pablio  navigable 
lakes  sad  rivera.  (En  parte  Oamett,  141  U.  S.  1;  39  1. 
e'l.  631;  Aot  of  Sopt.  4,  1S90,  ante.)  The  Savamuh 
river,  from  its  month  to  IJia  highest  point  towhiuhitiv 
navigable,  is  au'iject  to  the  loaritimo  law  and  odminvlty 
iariailietiiin  of  the  United  .States,  (Ex  parte  Garnett,  HI 
U.  S.  1;  351.  Gd.631.)  Grand  river  is  a  navigable  water 
□(  the  United  States,  within  the  meaning  of  the  acta  uf 
OonftresBof  Jnly7,  1833,  and  Aug.  30,  1S52.  (Tho  Dan- 
iel  Ball  v.  United  Slates.  10  Wall.  557.)  The  bonnd- 
aricB  and  limits  uf  the  admiralty  and  maritime  jnrisdio- 
tii^D  are  mutters  of  jndii'ial  cognizance,  and  cannot  be 
atfocted  or  controlled  by  legialation,  whether  State  or  na- 
tirami.  (The  St  Lawrence,  1  Blank,  ,122;  The  Lottawtnoa, 
21  WW}.  B58.t  The  act  of  Congress  of  Febraary  26,  ISiS, 
coiiferrinij  juriadictioo  upon  the  United  States  district 
conrta  in  certain  cases  upon  the  lakes  and  navigable 
waters  connecting  the  same,  is  constitntional.  (The  Gen- 
esee Chief  V.  Fitshngh.  12  How.  443;  Fretz  v.  Enll,  12 
How.  440;  Jackson  v.  Magnolia,  20  How.  29U!  ADen 
V.  Newberry,  21  Kow.  244.)  The  admiralty  jarisdic- 
tion  on  the  lakes  and  thn  waters  oonnectin^  those  lakes, 
ia  governed  by  the  act  of  February  26,  1645.  (The  Ad, 
Hme  Y.  Trevor,  4  Wall.  555. 

Cause  8 — C  Ivil  cauBBE.  admiralty  and  maritime 
— admiralty  Jurisdiction.  — The  jurisdictioa  of  the  dis- 
trict court,  and  the  Kw  govLTuing  its  exercise,  arc  to  be 
sought  in  the  general  maritime  law.     (,The  Ua^loKvuiiis-,  "V 
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r  Pet.  Adm.  104;  The  Sanoca,  Gilp.  10;  S,  G  B  Pa.  L.  J. 

I   213.)     "  To  ail  cases  of  EHlmicalty  and  maritiioe  joriBdic- 

i-  ticui"  rofarB  to  the  general  system  of  maritime  luw  pre- 

L  TaLmg  befnro   tha   adoptioii    of  the  ConBtitutiou.      (J'he 

1^  Lott^iwonna,  21  Wall.  558.)     The  jariadidtion  ia  fonndad 

a  tlie  anbject- matter,  ani  not  on  the  cituwnBhip  of  the 

L  P&FticB  (Peyronx  v.  Howard,  7  Petera,  324;  The  Caliato, 

^2  Ware,  30;  The  Emma.  3  Ceat  L.  J.  2S5);  and  ao  far  aa 

fif-lateB  to  the  anbject-mntter,  it  means  that  maritime 

law  wliich  had  Imen  and  wna  b^ine;  exerciBBd  in  this  coun- 

,b:y  iirior  to  and  at  the  ad  >7)tioQ  of  tlie  Coustitatioa  (Cupe 

V.  Vlilletto  Dry  Dock,  4  Woods,  265);  but   only  ao  f ar  aa 

IrMtopted  by  the  laws  and  usagsa  of  the  country.     (Tha 

r^Ijottawanna,  21  VTbU.  553;  Norwich  v.  Wright,  13  WalL 

fc-llBj  StearaNav.  Co.  v.  Djer,  4  Morr.  Trana.  277.)    Tho 

■.nature  and  extent  of  the  admiralty  jnriBdiction  mnat  be 

■  determined  by  the  lawa  of  Congreu,  the  deciiioos  of  tha- 

"  'jonrt,  and  by  uangea  prevailing  in  theeourts  oC 

whan  the  FedorS.  Constitution  Was   adopted 

y  (Ex  ijarte  Easton,  9B  U.  S.  68);  yat  the  pruotice  of  tha 

I '.Volomal  admiralty  CO arta  is  bl^h  authority  upon  the  extent 

}•  ef  the  jari3di>tion.     (Cuuniiwbara  v.  Hall,  1  Cliff.  43;  H. 

L   0.  1  Sprague,  404;  Tha  Kate  Trema  ue,  5  Ben.  6(1.)    With 

"-' To  locality,  it  compriaea  tlie  navigable  waters  of 

J  aa  well  as  the  high  seas.     (Cope  V.  Valletta 

I  Dry  Dock,  4  Wooda,  203).  The  differouoe  between  ad- 
hsiiralty  aod  maritime  juriadic  ion  ii  merely  nomiDal 
|l;(rha  Sanriwioh,  1  Pet  Adm.  233),  and  courta  of  every 
■Kutii'a  will  adtuinister  jnatice  acuording  to  their  lawa,  na- 
ftleMadiffbrent  law  is  shown  to  apply,  and  thia  ruleappliea 
^"'  transaitionB  on  tha  hi^h  teas.  (SCoaoi  Nav.  Co,  v. 
_pr,  4  MoTT,  Trana.  277.)  The  gran  t  of  admiralty  juris- 
Kdiction  ii  therefore  not  limited  by  what  were  cases  of  ad~ 
in  England  when  the  Constitution  was  adoptad- 
{  V.  Clarke,  fi  HuW.  4.11;  New  Jersey  8,  N.  Co.  v. 

_ , lit..'  E:uik.  6  Eow.  344;  The  Gold  Hunter,  Blataht 

i'Jfc  H.  30J;  Da  Lovio  v.  Burt,  2  GalL  303;  Th«  Si^neca, 
T  Oilp.  lOi  Kyooch  v.  Ives,  Newb.  205;  The  Volantcer,  1 
l/Bum.  551;  Sloelav.  Thacher.  1  Ware,  91;  The  Huntrtea, 
kS  Ware,  89,)  The  jariadi'tion  if  the  distriut  court  in.  ad- 
T  niialty  and  maritime  law  la  exclusive,  and  a  f^tate  law 
I  oannot  confer  it  on  State  courts,  aa  such  Itigislation  ia  in 
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■vioiatTon  of  Bection  711  of  the  EaTiBed  Statutea  (Stewart 
V.  I'dbonmc  Ferry  Co.,  5  HofiheB,  372J;  nor  can  a.  State 
onnfer  juriHcliatioit  on  tha  ailiniialty  conrts,  nor  enliirgB 
the  jnnadiotion.  (Orleaoa  v.  Tlie  Phcebaa,  11  Petera,  173; 
The  Humet,  Grabbe,  429;  The  Hichard  Buateed,  1  Spragae, 
441;  The  ChuBttn.  2  Btory,  46,');  'J'he  Wary  etewart,  5 
llaghefi,313.)  I'o  it  caonoli  confer  jurUdictioQ  over  A  oon- 
traot  not  ma'itinte  la  JM  nature  (iloauh.  v.  Chapman,  22 
How.  120;  The  Harriet,  Olcott,  229);  and.  juriadictioQ 
onoB  »eq^i^ed  in  admiralty  cannot  be  divaated  by  acta 
Bubsequently  cognizable  in  the  law  tribunals.  (Amer.  Ina. 
Co,  V.  JoliDHOn,  Blatohf.  &  H.  9.) 

Jurisdiction,  extent  of.  — The  admiralty  j  urisiliction 
esteuda  wherever  shipa  float,  and  navigation  BUuceaafnlly 
a  da  coDimerce.  (Hine  v.  The  Trevor.  4  Wall  B55.)  It 
embracea  bays,  hart>uTa  and  inlet.E,  althouj^Ii  tliey  are 
withiu  the  ton-itoriot  limits  of  a  State  (The  Wave  v. 
Hyer,  Blalelif.  &  H.  235;  The  Martha  Anne,  Olcoct,  13), 
and  porta  and  havens  aa  a  portiou  of  the  high  aetki. 
(Amer.  Idb.  Co.  v.  Johnaon,  Blatchf.  &  H.  9;  Borden  v. 
Hiern,  Elatdif.  k  H.  2'J3;  Tha  Lotty,  Oleott,  329.)  It 
extaoda  to  all  publio  rivers  as  far  aa  they  are  naviRalila 
(Martin  v.  Acker,  Blatohf.  &  H.  279;  The  Jenny  Lind, 
Newb.  443;  Huber  v.  Coal  Bargea,  3  Am.  L.  T.  100;  The 
Ida  Stoi'kdale,  22  Pitts  L.  J.  9),  and  navigable  waten, 
thoaj.'h  they  may  be  within  the  b'dy  of  the  couuty. 
(iVflringv.  Clarke,  6  How.  441;  Tha  New  World  v.  King, 
16  How.  4G9;  .Melaon  v.  Leland,  22  How.  4S;  Philadelphia 
eta.  R.  B.  Co.  v.  Towboat  Co.,  23  How.  200;  JackB"ii  v. 
The  Magnolia,  20  How,  29G;  The  Commerce,  1  Black, 
B74;  Momieth  v.  Kirkpatrick,  3  Blatchf.  279;  Bobart  v 
Skolfiald,  3  Ware,  1S4;  Thocuiia  v.  Gray,  Blatc]J.  ft  H, 
403;  ThH  Thomaa  Scatfer^d,  Gilp.  1.)  The  juriadiution 
dependa  upon  the  navigability  of  tlm  water,  aud  not  upon 
the  ebb  and  How  of  the  tiile.  (GcneaeB  Chief  v.  Fitzhugh, 
12  How.  443;  FretK  r.  Bu!!,  12  How.  4(16;  Jackaon  v. 
Tlie  Magnolia,  20  How.  200j  coatra,  Orleana  v.  The 
FhcebuB,  11  Peters,  175;  The  Thomas  JeETem^n,  lOWheat. 
428.)  Sn  it  estao'la  to  interior  navigabte  rivers  of  the 
Uuited  States  (Jaakaon  v.  Tha  Magnolia,  20  How.  291!; 
Hine  v.  Trevor,  4  VVolL  555;  ^lieeaeKuai.  ■«.  1-wo"?«rn- 


.ts,  2  Bond,  363;  MeGincis  v.  Pontiao,  6  McLean,  339; 

Iffhe  BpotMQ,  Newb.  274),  and  ftlthongh  they  are  ■wholly 

ritliiii  tu<i  bouiidiLry  of  a  ^Cata  (JacbBon  v.  The  Magnolia, 

0  How.  KW;  Taylor  v.  Harwo<id.  Taney,  473);  but  not 

Hftciteaanly  over  every  stream  whose  occasional  HoimIb  may 

"  B  to  flo.it  a  dteamboat.     (Jones  v.  the  Coal  Bur^ea,  3 

,  Jr.  G3.)    Ths  district  court  takes  cagnizanca  af  nil 

i^unes  of  sdmiralty  jurisdiction  apouthe  lakea  and 

:a  connectiag  theni,  the  same  aa  Dpoa  the  high  aeaa 

iod  bitys,  and  rivers  navigable  from  the  aea.     (Tha  Gau- 

•aee  ChUf  V.  FiuJiugli,  12  How.  443;  The  Eagle,  8 'Wall. 

B5.)    Those  waters  are  navigable  in  law  which  are  uavi- 

"^  ■  ■     ill  fact  (Tha  Montello,  11  Wall.  411;  the  General 

.__,  1  Brown,  3^),  and  the  ca^iability  of  ate  by  the  pab- 

is  lor  purpoacs  of  transportatiua  and  commarca  la  the 

ma  criterion  of  the  navigability  of  a  rivar,  and  not  the 

P«tant  aad  manner  of  that  nae,   (The  MouteUo,  11  Wall. 

411.)   Ariver  is  navigable  when  ic  forms  by  itself,  or  by 


with  o 


era,  a  ci 


whi..'h  cummerce  may  be  OEirried  on  (11  Wall  4U). 
aiLd  the  liability  to  temporary  intarmptions  doee  not 
deBtn-y  its  character  aa  a  naviijabln  stream.  (Nelson  v. 
[JL^aai,  22  How.  4S!  Cbeesemaa  v.  Two  Ferryboats,  S 
3'!3.)  An  arCiSuiol  canal  publicly  uaed  for  piirpoaes 
me  ce  is  mvigable  waC  r  wiilim  tbo  meaning  of 
irm  as  giving  jorifldiatinn  in  admiralty.  (Ualooey 
V  Ci-.y  of  MUwaukee,  1  Fed.  Rep.  Gil;  The  Oler,  2 
itnghes,  12;  The  Atfou,  1  Brown,  170.) 

HoT7  ta.r  it  is  excluaive  and  independent  of  state 

WUrta. — The  juriadiotiou   of  the  district  Ciiurt  of  the 

^United  States  in  casi.8  of  admiralty  and  maritima  jnriBdio- 

tiiin  la  not  ousted  by  the  adoption  of  the  State  laws  upon 

.a  porticolar  subject  i.l  maritiiue  jurisdiction,  such  aspilot- 

Isge,  by  the  act  of  Congress.     (Hobart  v.  Drogau,  10  Pet 

1 101)    f^"  of  a  state  law  regulating  the  ouster  tisheriea. 

IfSmsthv.  Alarylnud,  IS  How.  71.)    State  statutes  which 

(.Attempt  to  confer  npon  State  coarts  a  remedy  fur  marine 

■itorti  or  ouotraute,  by  procacdinasstrict'y  inrem,  are  void. 

^la  Ad.  Hine  v.  Trovor.  4  Wall.  555.)    Exoluflive  orig- 
1  oogoiznnoe  of  all  ci\-il  causes  of  admirally  and  morl- 
T  time  jurisdiction  is  conferred  npon  the  district  courts- 
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(The  Admiral  v.  United  States,  3  Wall.  603.)  The  ji 
diotinii  to  oiifarce  a  marititna  lien  by  a  proceeding  ia  rent 
ia  exclnaivoly  in  tha  district  courtB.  (Leon  v.  Galucran, 
11  Wnll.  185.)  Not  only  of  other  Federal  courta,  but  of 
the  State  courta  also.  (The  Ad.  Hine  v.  Trevor,  4  WalL 
5,',5.)  The  eatira  admiralty  power  of  the  CkinBtitntioiiia 
lodged  in  tha  Federal  cam-ta,  and  the  district  conrta  havs 
"  eselasivB  original  cognizance,"  exoluaiva  of  the  Stata 
courta.  (The  Belfast  v.  Boon,  7  Wall,  624;  Tha  Moaea 
Tijlor  V.  Hamniona,  4  Wall.  411.) 

Jurisdiction  ia  certain  specified  diatricta. — The 
United  States  district  court  of  AJaska  has  jurisdiction  to 
try  and  punish  any  inhabitant  of  the  dintrict  for  the  crime 
0(  murJar  OP  manslaughter  committed  by  the  killing  of 
a^y  humaa  being  therein.  Alaska  ia  not  "Indian  conn- 
try  "  within  the  meaning  of  the  Federal  atatutea.  (U.  S. 
Bev.  Stats,  sees.  S145,  2146;  Kia  v.  United  States,  Cir. 
Ct.  Or.,  27  Fad.  Eep.  351.  See  NeUna  v.  United  States, 
30  Fed.  Kep.  112.)  Tha  juriadiction  of  the  United  States 
district  court  for  tho  'vreatern  district  'l  Arkansas,  over 
otTeusea  puuiahable  by  intprisonment  in  tha  penitentiary,  ia 
not  aEfei^ted  by  the  act  creating  a  United  States  court  in  tha 
Indian  Territory.  (25  U.  8,  Stata.  7f3;  Ex  parte  MilU, 
1S5U  8.1.63.)  Tliattheinrisdictionov-eroffenaeaia  con- 
current.   (■.■8U.R.  Stata.  «7,Beo.  34.) 

Califobsia. — Fur  tha  proaecution  and  trial  of  offenses 

rniuitted  before  tha  passage  of  the  act  of  Coiigiesa 
'  '  386)  chang  ug  tha  district  of  California  to  tha 
lid  sauthertt  districts  of  California,  the  original 
■listricD  eiists,  (United  States  v.  Beuaon,  31  Fed.  llep. 
80C;  12  Sawyer,  477.) 

lu.rsoia.— Juriadiction  oa  a  court  of  admiralty  of  the 
United  ata tea  district  court  for  the  nnrthern  dixtrict  of 
lUiiioia,     (See  Ex  jiarte  Bo;^er,  lOS  U.  8.  629.) 

Ea_v3&.>i. — Tha  JDiiediucioa  of  tha  diatrict  conit  ex- 
tends  to  offau-es  oummitted  in  Okiahoma,  not  yet  a  terri- 
t'lrt',  but  apart  of  the  diatrict  of  Kanaaa.  (ReLane,  135 
U.  'S.  443.)  Silica  this  decision,  however,  Oklahoma  haa 
liruu  ertuteil  into  a  torritniial  government.  (Sea  26  U.  S. 
SMta.  87,  aiHe.)  Tha  diatrict  court  of  Maryland  hid. 
ju  iBi'icLion  tJ  try  an  indii-tment  for  mutdor  cunini.W«i. 
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at  I^cvasaa  Island,  that  being  the  district  into  vhich  the 
olTenilor  was  firat  brought.  (Jonefl  v.  United  States, 
137  U.  S.  202.)  Tha  Federal  cnnrt  in  Michiaan  had  no 
JArisdictimi  of  a  feloniuaa  assault  committod  upon  an 
Anierioan  vessel  in  tae  Detroit  tiver.  (Ex  parte  Byera, 
3a  Fed.  Rep.  404.) 

New  jKiissY. — 1\.  vessel  lyina  at  anolior  between  Jer- 
Bej'Citr  aud  MinhpitUa  IslimC,  on  tha  westerly  side  of 
tlie  imddje  of  the  Uudtsoa  river,  is  within  the  territorial 
limits  of  New  Jersey,  and  ifitliin  the  admiralty  jorisdia- 
tion  of  the  Uoitud  States  district  court  fur  that  state. 
(The  Sarah  E.  Kennedy,  Dist  Ct  N.  J,  23  Fed.  Rep, 
669.) 

Tlie  district  court  for  the  district  of  Tfevf  Jersey  haa 
jarisdiction  of  a  suit  iu  admiralty  ia  person  and  a^inab 
a  Kew  Yurk  cnrporation,  where  it  acquires  such  jurisdio- 
tion by  tlie  Beiima  under prooeaa  of  attachment  of  a  ves- 
sel belonging  to  such  corporation,  when  such  vessel  is 
aQoatin  the  Hill  van  Kitll,  between  Staten  Island  and 
New  Jersey,  at  the  cud  of  the  dock  atBayuune,  New  Jer- 
sey, at  a  place  at  least  300  feet  below  low-watur  mark, 
and  is  fastened  to  said  dock  by  means  of  aline  mnning 
from  the  vessel  and  attached  to  piles  on  the  dock.  (Ex 
parte  DevoeMfg.  Co.,  108 U.  8.  401.) 

Kew  Yokk— JDRisDicrios  ovbr  waters  kear  citt  op 
New  Yore. — The  district  courts  of  tha  southern  and  east- 
ern districts  of  New  York  shall  have  ooncurreut  jurisdio- 
tion  over  the  waters  within  tha  oonnties  of  New  York, 
Kings,  Qiieeos,  audSntfolk,  and  overall  seizures  madeaod 
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^^  utd  out  of  either  of  said  courts,  or  by  any  judije 

^M  thereof,  shall  ran  and  be  executed  in  any  part  o£  tha  said 

^H  Vaters.    (Rev.  Stata.  sec  512.) 
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Concurrent  jimadiotion.— The  jnriadiotion  of  tha 
iatriot  court  of  the  eaatcrj  district  of  Kew  York  sus- 
tained, althon^'h  the  vessel  was  fonnd  and  attached  in 
waters  of  thecounty  of  New  York.  (The  I'ennaylvauio,  9 
Blatuhf,  4a\if>.  C.4Bea.  267.)  fio  a  vessel  in  the  basin  at 
Jersey  Cit.y,  which  aommuuioatea  directly  wilh  the  Hnd- 
■on  River,  lying  at  piles  about  forty  feotfrom  the  docks, 
ia  subject  to  {irocass  in  the  district  court  of  the  southern 
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district  of  New  York.  (The  Afro,  7  Ben.  304;  The  Jnli 
Lawrcnoa,  6  Am.  Law  Kev.  383.)  The  j  urisdiutiioa  by 
tliia  gectiiin  ia  tiut  eitended  to  high-water  mark  ua  the 
New  Jersey  shore  hj  Beotion  541  o£  the  BeviBecl  Statntea. 
(Jnte,Maianey  \.  The  Cityof  Milwaukee,  1  Fed,  Bcp, 
613.)  Under  the  Act  of  March  6,  1S23,  where  a  priauner 
who  had  committed  Bu  assaiiU  with  a  deadly  weapon,  opoa 
the  high  Beiu,  out  of  the  jurisdiction  of  auy  State  or  dis- 
trict, aud  had  been  taken  iuCo  custody  liy  the  master  o£ 
the  Ameriiuin  vessel,  yraa  hruu^ht  lirstiiita  thd  eaatera 
district  o£  New  York,  where  the  vessel  lay  ia  the  luWEi" 

Soaraiitiue  anchorage  in  Now  York  harbor,  and  there  fla- 
vered  to  the  harbor  police,  and  carried  by  tbem  to  the 
oity  of  New  York,  whore  be  was  delivered  to  the  marshal 
of  tba  soathern  district  of  Nciw  York,  and  a  warrant  fur 
his  arrest  first  tssdod  in  that  district,  the  sonthom  district 
of  New  York  had  jurisdiotion  for  the  trial  of  the  olfause. 
{United  States  v.  Arwo,  19  Wall.  4SG.) 

Outo,  GouTHEKH  uisTKaT — The  district  courii  for  the 
Bonthem  district  of  Ohio  hjH  territorial  jarisdiidion  in  ad- 
miralty in  cases  of  seiznre  on  the  Ohio  aide  of  the  Ohio 
Uvur  at  high-water  m^rk,  and  jurisdictiaa  over  the  L'hio 
as  a  navigable  river.  (The  Cheaseman  v.  Two  Perry  Boats, 
2  Bond,  3(13} 

Obbuon. — The  jurisdiction  of  the  district  court  ex- 
tends  to  matters  aud  things  uj)na  the  Culumbia  river. 
(The  Annie  M.  RmuU,  2  8awy.  2-2li.) 

Texas.— The  ooui-ta  to  be  hohl  at  Paris  in  the  divia- 
ion  of  the  eastera  district  shall  have  exclusive  original 
juriB'^iction  of  sU  offenses  committed  aguinat  the  laws  of 
the  Uuited  States  within  the  limits  of  that  portion  of  the 
ludian  Territnry  af  tached  to  the  eastern  judicial  district; 
of  which  jnris(riction  ia  not  oiven  by  this  act  to  the  court 
heroin  established  in  the  £idian  Territory.  (23  U.  S. 
Stats.  78G.)  The  tenitorial  courts  of  Waahingtou  Terri- 
tory have  such  jurisdiction  inadmiraltycaoses  as  is  vested 
in  the  federal  district  aud  circuit  courts.  The  City  of 
Panama  v.  Iheliis,  101  XJ.  S.  4j3.) 

J'urisdictioa  governed  by-subject-matter. - 

gaUuui  ( I'hu  Bjiik  ti^ka  i'eraandci  V.  Jj.ttaoQ.,  ViYwi.'S'-^'ft. 
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341),  oyer  alt  traoBaotiona  and  proceedings  relative  t 

marue  and  cavitation.  (TLs  Goid  Hunter,  Blatobf.  &  U. 
3U0;  1  li>i  Hirnut,  Uiaott,  223|.  It  ia  nut  limited  as  to 
place,  but  is  bounded  Diily  by  ttien.itura  of  the  cnuae  ot 
action.  (The  ISandwicli,  1  Put  Adm,  233).  Sowherathe 
oauae  ia  maritime  ia  its  nature  the  court  haa  juiiBdictioa 
over  tlie  parties  and  the  aubject-matter  {Tbe  B,  F,  Wool- 
Bey,  7  FeiL  Bpp.  IDS),  and  whera  it  haa  cognizance  of  tha 
Onginal  tbing  it  has  jurisdiction  over  its  incidents.  (Dav- 
iB»a  v.  ScLdskitis,  2  Faiue,  334;  Tlie  Betaina.  6  Am.  Law 
Keg.  4011;  Kellum  &  Emersua,  2  Curt.  Td;  L'^.p/iranxa, 
Bea,  67;  Tha  Alexander  McNeil,  UU  InL  Rev.  Rec.  17Q; 
Lee  y.  ThompKin,  3  Woods,  11)7!  Aiidrewa  v.  Wn'l,  S 
How.  5G8j  'I  he  Goldsmith,  Newb,  I2i;  McDonough  v. 
Dannary,  3  DalL  I38{  C^Lopbull  v.  HaJley,  1  bpragn^ 
47i).}  When  the  Bubject-mattiBria  maritime  the  coiitpwit 
iamaritiune.  (Coint  V/ruok  Co.  v.  Fhienlllna.  Co.,  TFud. 
Bep.  2iiU).  It  muat  be  one  to  be  performed  on  navigabto 
Waters  or  which,  tiaa  relatioa  to  a  maritime  bbl  vice,  (Tha 
PoTieveranee,  Blaichf,  &  H.  335.  J  Contracls  to  be  per- 
f  nnudoQ  water  are  notnocosaanly  maritime,  (ThellHl- 
fast,  7  Wall.  624.)  The  aabjuot-matter  must  pertain  to 
navigation  or  ba  of  a  maritime  quality  (Cox  v.  Murrsy,  1, 
Abb.  Adm.  3J0),  and  relate  to  maritiiue  addra.  (The 
Farmer,  Gilp.  5;!i.)  Tho  material  and  aubsfcintial  parta 
making  up  the  CH^ence  of  the  contract  must  be  mi.ritiiiia. 
(The  Pacitic,  L  Blutcbf.  68S.)  If  the  cause  is  aua>lniinJty 
cause,  juriadictiun  ia  complete  over  tlia  person  as  well  as 
the  sbip.  (New  Jersey  Co.  V.  Merchants'  Bank,  6  Uow, 
844!  Thatcberv.  McCnlloh,01cott,3Bfi.)  Wbutheracou- 
tract  ia  or  ia  not  a,  maritime  contract  dependi  npoa  its 
iubject-m  itter,  whether  it  provides  for  maridme  Serrioea, 
maritima  transact  inns,  or  maritime  csBUalties.  (The  Puu- 
la  it.,  32  Fed.  Rap.  IT4.)  The  jurisdictiua  embrucea  all 
maritime  contracts,  torts,  injuries,  or  oSeuses,  and  it  de- 
pends, in  oases  of  contract,  upon  the  nature  of  tha  con- 
tract, which  mnat  he  purely  maritime  and  touching  rights 
and  duties  pertaining  to  commerce  and  navigaciuu.  (Feo- 
ple'a  Ferry  Co.  v.  Bears,  20  How.  303.) 
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BUtchf.  &  n,  235;  The  Hornet,  Crabbe,  42S),  but  locality 
itaelE  will  not  give  juriadintinn  if  the  Bubject-matter  ia  not 
esaeotially  maritime.  <Tho  Farraer,  dilp.  521;  The  Flash. 
1  Abb.  Adm.  67.)  In  matters  at  cuntract  its  jurisdictioa 
is  co-extenBire  witli  its  jurisdiction  over  miLntime  torta, 
(The  Belfast,  7  Wall.  024)  The  distance  ol  tronapoiia- 
iion  Of  tho  danger  of  navigation  is  not  an  essential  ela> 
raent  (ThB  Flaafi,  1  Abb.  Adm.  67),  yet  where  fonr-fitth» 
of  the  voyage  woa  on  the  waters  uf  a  canal  a  libel  for 
freight  in  tliB  admiralty  cannot  be  maintained  (VVollis  va, 
Chesney,  1  Am.  Law  Beg.  307);  so  if  the  voyage  is  aub* 
Btuitially  on  inland  non-navigable  waters,  tiie  fact  that 
atthe  termious  she  entered  navigable  water  will  not  giva 
jnriBiiiotioa  (The  John  B.  Cole,  4  N.  Y.  Leg.  Obe.  §73; 
The  Robert  Murria,  3  Pa.  L.  J.  403;  The  Benjamin,  6  F& 
L.  J.  277);  but  if  tba  larger  part  of  tbo  voyage  is  on  nav- 
igable water,  jnrisdictiuaattacbes.  (The  Robert  Morris, 
1  Wall.  Jr.  33.)  It  has  jurisdiotion  over  maritime  con- 
tracts, althoa;;h  the  voyage  begins  and  enila  in  the  same 
state  and  ia  proaecutod  on  inland  waters.  (The  Belfast, 
7  WalL  62i;  The  Mary  Washington,  I  Abb.  U.  S.  1; 
The  LeonaF^l,  3  Benn.  SG3;  The  Elmira  Shepherd,  8 
BlatchL  341;  The  Emma  Johnson,  1  Cliff.  633;  The  Sarah 
Jane,  1  Low,  203;  Tha  Emma,  3  Cent  L.  J.  235;  The  Ot- 
ter. 12  Jlinn.  465;  The  Polly,  Anth.  200;  The  Volunteer, 
15  Int.  Smv.  E.BC  69;  anUra,  Magnire  v.  Card,  21  How. 
248;  Allen  v.  Newberry,  21  How.  2M;  The  Troy,  4 
Bhitohf.  355;  Caae  v.  Woolley,  6  Dona,  17;  New  Jersey 
Co.  V.  Merchants'  Bank,  6  How.  344.)  So  it  haa  juris- 
dictiijn  whtre  the  transportation  was  over  a  navigable 
river  and  a  canal  (The  B,  MoChean^y,  15  Blatohf.  183; 
toatrn,  McCormiok  v.  Ives,  1  Abb.  Adm.  118.)  It  the 
contract  is  for  navigation  of  navigable  waters,  and  other 
aervica  ia  merely  incidental,  the  whole  acrvice  is  mari- 
tdrae(The  Cantno.Spragne,  437;  Tho  Loniaa,  2  Wood  & 
M.  47);  bnt  if  the  navigation  is  merely  incidental,  it  is 
otherwise  (The  Canton,  I  ^pragne,  437);  and  if  the  case  ia 
ft  nixed  question,  the  fact  that  soma  ingredients  are  of  a 
inaritiina  natiiro  will  not  he  suificieiit.  (Plnmmer  v. 
Webb,  4  Mason,  330;  Kellumr.  Eineraon,  2  Cnrt.  70.)  If 
■Hie  contract  provides  not  merely  for  traiiBpartaiiJvott,\(iA 
for  the  pnL'ohaae  of  £Y>od3,  no  libel  can  oa  -mB^tBtauAsA- 
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(Peck  V.  Laii^hU 

,  37 Leg.  Int.  IS);  as  ithaan.i  jnrisdio- 

tioQ  of  a  c^nCr* 

t  purely  personal  with   no  relation  to 
(ThaVirainia,  2  Paine,  115,)    So  no 

mftritima  SHrvica 

KoliuD  ia  the  aJauraUy  can  be  miintoinad  for  the  breaoli 
of  Bu  executory  ci'Utrout  of  affreightment  (The  Pauline, 
1  Bli-s,  SIIOI;  but  a  maritime  liea  ia  nut  eeaeotial  to  coa- 
fer  ju.iadi.jti'iii;  it  attaches  on  the  breacliof  a  maritime 
oontraet._  (Manrey  v.  Cnllifora,  10  Fed.  Rap,  38S.)  Tha 
jurisdiction  depuu<ls  nn  the  sabjuct  uintter  of  the  con- 
ttlict(  Waring  V.  Clarke,  fi  Row.  141;  The  Jemsalem,  2 
OalL  345)i  aiiditia  bir'itedto  thiae  whii;hare  maritima 
(Tke  PhoibnH,  11  Pcteoi,  175;  The  Hor.iet,  Crabba,  42^: 
The  P^TaeveraTice,  Blatchf.  ft  H.  SS.i;  luaurtinca  Co.r. 
l)on)iani,  II  Wall.  1;  The  Plymnuth,  3  Wall.  20))  and 
■Hiouch  made  on  land,  it  tha  Hnljjeut  matter  is  muritima, 
Jmiadiotion  attaohea.  [Tha  President,  4  Wash.  C.  C. 
453.)  Ha  if  it  concerns  the  ship  and  her  nwnera  it  is  mari- 
timo.  (Tha  George  T.  Kemp,  2  Low.  177.)  Wh^ie  Jii- 
llBdictiou  attaches  to  a  contract  in  ailmi  nlty,  snih  jntia- 
^tion  may  be  defeated  by  a  novation.  (The  Ceatunon,  I 
Ware,  477;  TheHUarity,  Blateht  ft  H.  90,)  So  if  a  note 
has  bepu  received  fnr  a  mnritimB  cotitroct,  a  euit  cannot 
be  mrUDtnined  nn  the  contract  ouleaa  the  ante  ia  aurren.- 
dBTBit.  (Banway  v.  Allegro.  12  Wheat,  611;  Heiwrt  T. 
Sobi"Bon,  Taney,  492,)  Admiralty  will  inquire  into  nil 
lireachea  au'l  all  damages  Buffered  niider  a  contraat 
(Qhun'hy.  Sh^lton,  2  Curt.  271):  nor  will  the  jnriadio- 
tioube  defeatad  by  the  peculiar  furm  that  the  parties  gire 
toit  (TheSpartaii,  1  Ware,  149);  so  tho  (luestion  (.f  juria- 
diction  dnea  not  depend  on  tha  name  that  the  parties  give 
to  tho  instrument  aoed  on.  (Tlie  Tribuno.  3  Sum.  1«.) 
Ceara  giin-'i  eontrac'"  are  within  tha  jurisdiction.  (Baota 
t.  McNeil,  5  Bmi.  74.) 

JIaritimo  coutraets, — A  contract  tw  tha  use  of  adry- 
aocli  is  maritime  (Tha  MiBsis'.ippi,  6  Fe.L  Rep.  643),  or  a 
dftoUin?  contn-ct.  (Tha  Vidal  Sala,  12  Fed.  Rep.  207; 
Tho  Bob  CorUFll,  1  Fdl  ilap.  2  i  S. )  A  eontrant  for  wharf- 
age is  a  tnaiitimo  contract.  (Ex  par'e  Euston,  95  XT.  H. 
88:  The  Kate  Tremaine,  5  Ben.  6D:  The  Ann  Ryan.  7  Ben. 
SO;  The  Virginia  Rulon,  13  Blatehf,  510;  Kx  nirte  Lewis, 
2  0111483;  The  McUoni.Ujjh,  Uilp    101;   Tho  America, 


34  Oal.  fiTG;  The  AleitaniJer  MoNeil,  21  Int.  Rev.  Epo. 
175;  BrookHiHQ  v.  Hamill,  43  N.  Y.  551;  cwiira.  The  A» 
11.  Swift,  Nawb.  553:  The  Gbui,  1  BruWT.  A.lm.  37;  Dela- 
ware Kiv.  Cii.  V.  The  Thoroaa,  20  IlU  Kuv.  Rkc.  i75[ 
The  Jdlin  SkillcmM,  35  Iiid.  19.)  A  contrnct  to  fnmisti 
aiipplies  fi)r  a  vei.,el  ia maritime  (The  New  Brig,  Gilii.  47?i 
The  PrBBJdetit,  4  Wash.  C,  C,  453;  Case  v.  WcoUey,  Q 
Daiia,  17);  ui"  to  furnish  prariaiona  to  a  passeiiRer  ( I'ha 
Abertojle,  1  Blatchf.  360);  or  a  oontract  for  rupaira. 
(Lawrenoe  v.  Morrisana  S.  B.  Co.,  9  Fwl.  Hep.  2Ud.) 
i'olieies  of  io'nranco  ara  within  the  admiralty  jiirisiliotiijii' 
(Inauraiiue  Co.  v.  Dnnhain,  11  Wall.  1;  Gluiionster  Ini. 
Co.  V,  Vimo^cr  (2  Ciirt.  232;  De  Lovio  v.  Buit,  2  Gall 
393;  Halov.  U'aahint,t<Jii  lua.  Cik,  2  Stury,  170;  Poule  v. 
Mereh^nta'  Ins.  Co.,  3  Maaun,  27;  The  Dolphin,  8  Chio. 
L.  N.  401;  Bee  Tlie  John  T.  Moore,  3  Woo.!,,  SI);  and  & 
contract  to  pay  premium  on  a  marine  policy  ia  mitritimB. 
(The  (iuiJuig  StM,  9  Fed.  Rep.  521.)  A  c'.ntruct  of  » 
broker  to  piuuura  a  crew  ia  maritime.  (The  Guatavia, 
Blatohf.  iH.  183.)  8o  a  contraotfor  the  u^e  of  a  bar^jB 
ia  maritime  (Tlie  Dicli  Keya,  1  Bias.  408);  and  a  cnntcaeb 
totoffaves8«l(ThBBobert;L.  Ste/eua,  22  How.  Pr.  78; 
The  W.  J.  VVal,h,  5  Beo.  72;  The  Aoa.lia,  1  Brown  A-lm. 
73),  a  contract  to  get  oyatera  and  convey  them  to  a  place 
to  plant  them  (The  Bitcrpriaa,  3  Wuekiy  Notea,  172), 
and  an  agreeracnt  betwaea  wreokera  for  aarvicBB  to  he 
mutnally  pei'forinpd  at  aea,  are  maritiuie.     (ilndrawa    T. 

Wall.  3  How.  aus.) 


Carriero. — A.  hill  n(  lailinn;  ia  a  maritiLiio  contract. 
(The  Gold  llimror,  Blatohf.  &  H.  300  _)  So  a  contract  for 
tranaportstiuQ  of  apaaBougBria  a  maritime  contract.  (The 
Moaea  Taylor,  4  WalL  41 1;  The  Aberfoylo,  1  Abb.  Adui.  ' 
242i  The  I'Dciti.',  I  BUtchf.  0G9;  Sunday  v.  Gordan, 
Bhitcht.  &  H.  5ti9;  The  Wataga,  1  Phila.  468;  MarahaU 
V.  Bazin,  7  N.  Y.  Lag.  Oba.  Si2.  Co«(ro,  The  Hercnlea, 
Gilp.  184.)  .\  court  of  admiralty  has  jari8dictii.<n  of  on 
actionag.Tiuat  u  c  mmon  otirriecfor  breach  of  contract  nf 
nffreinhtment.  (Ntw.lerscy  v.  Mereh.  R.  R.,  li  How.  314; 
The  Gold  Miinter,  Blatohf.  &  H.  300;  Morewo^jd  y.  Ene-  ■ 
quiat,  ^3  How,  4111;  Moutolth  v.  Kirkiiatridt,  "!,  "a%B.'u3B- 
279;  Hii;,'ii.av.  SCmaiahipCo.,  3BlatcU.2a^-,\'m«v.'^Bai. 
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Allen,  3  Blat«hf.  289;  The  Franklin,  Crabbe,  210;  Tha 
Hraetta,  Crabbe,  531;  Church  v.  Sheiton,  2  Cnti.  271; 
The  Hardy,  1  DUl,  4li0i  The  LeiioEton,  2  N.  Y.  Lo^ 
ObB.  3;  The  John  B.  Cole,  *  N.  V.  Lag.  Obs,  373;  Tha 
BBDiamiii,  6  Pa.  L.  J.  277;  Thatcher  v.  McCnlU*,  Olcotl^ 
363;  Tha  EBbeeca,  1  Ware,  188;  Harrison  v.  Stewart, 
Taney,  483;  CitizenB'  B.  R.  v.  Nantucket  St  Bt.  Co.  2 
Slory,  Iti,}  So  a  carrier  by  sea  may  sue  oa  a  p&saengar 
oontraot.     (Mafahall  v.  Eaiin,  7  N.  Y.  Leg.  Obs.  343.) 

Ohartor-parties  —  AfiVeiKbttnent    contractB.  — 

Charter -parties  aui  contracts  o/  alfrei>>htmeDt  are  mari- 
time  ceatraits.  (The  Belfait,  7  Wall.  6-24;  Higjint  v. 
Staamabip  Co.,  3  Blatchf.  2S2;  The  Elmira  Sbapherd,  S 
Blatchf.  341;  The  Naval  56861-70,5  Fed.  liep  2u9i  Tgn» 
of  Salt,  5  Fed.  Rep,  216;  The  Abb  Eldriage.  8  Fed.  Bop, 
120;  The  Fifashire,  11  Fed.  Rep.  743;  Tlie  Monto  A.,  12 
Fed.  Kep.  331;  The  Diuk  Keys,  1  Biss.  40j;  Lowty  v. 
Canal  Boat,  4  Fac  L.  J.  2j.}  A  charterer  may  sue  tha 
owner  iit  admiraltyfur  a  breach  of  tha  charter-;>arty  (Tha 
Tribnue,  3  Sum.  144};  ao  an  owner  may  sue  for  a  br^ob. 
of  the  ootttrout  (Ward  v.  Thompson,  Newb.  95J,  and  the 
charterer  may  sue  en  p^faoiwm,  thonah  the  Toyaja  wa* 
never  beRua  {'  aka  v.  Richardson,  2  Low,  173)i  bat 
V  hether  au  action  lies  in  admiralty  for  tha  refcaal  t^  f ni- 
uisb  a  stipulated  e.irgo,  not  decided.  (Rich  v.  Parrot,  I 
Chff.  £3, )  It  has  no  jurisdiction  over  prelimioary  |i^;re»- 
msuta  to  execute  a  charter  party  (Aoidraws  v.  Essex  Ina. 
Co.,  S  MoBon,  7;  Tha  Tribune,  3  Sum.  144);  and  the  jn- 
riadiction  extends  over  Buch  contract,  although  part  of 
tha  eervice  iato  be  performed  on  land  (Phcetiix  Ins.  Co.  v. 
Western  Trans.  Co.,  12  Chic.  L.  N.  89);  aa  a.  eoatwot 
may  be  maritime  although  performed  on  land.  (Tllo 
Oriole,61Wn.  SU4.)  The  nature  of  thecontmct  is  more 
to  be  regarded  than  the  place  of  its  perfurmance  (Wort- 
manv.Uriffith,3Blatchr.  52S);  andthe  will  of  the  parties 
mast  decide  its  character.  The  Thomas  Scattergood 
Gilp.  1.)  If  a  part  of  the  service  IB  done  oa  the  land,  and 
U  morety  incidental  and  eubsidiary  to  the  maritime  em- 
ployment of  the  vosaet,  the  whole  contract  is  maritiiiie, 
(Tha  Mary,  1  Snrague,  204;  The  Canton.  1  Sprajue.  41Ti 
llie  Loni^  2  Wood,  &  M.  48.)    ThiialuLiralty  hii  jjHa- 


ition  to  recover  freightage  on  a  cliarier-party  (Morewood 
EQ.^quist,  23  How.  4UJ;  The  Volunteer,  1  Sum.  551; 
I  artaiu  Lous  of  Mabigaiiy.  2  Sum,  589;  The  Si^rtan,  1 
Wore,  149);  and  if  the  master  files  tba  libel,  cuasi^uee 
may,  witb  tba  aaeent  o(  the  assignee,  pay  tba  money  luCo 
onrt,  and  interplead  and  compaFa  Betllement.  (Coppv. 
D.  &  D.  D.  S.  &.  Co.,  8  Ben.  321.)  Admi-alty  haa  jnrig- 
d  ution  of  a  cnnti'nut  fur  the  nseof  a  steamer  fur  an  exour- 
sioQ  trip.  {Marshall  v.  Fierrez,  9  Ben.  39.)  A  suit  in  rem 
is  not  maintainaljle  for  miBrepTeseutationa  in  tonnage  or 
cnpacity  (The  EU  Whitney,  I  Blatcbf.  3fM]);  bat  en  autiou 
lii-B  for  demurra^.  (Spra^o  v.  West,  I  Abb.  Adm.  543.) 
A  ch.irber-part^  is  a  maritime  contract,  and,  bb  between 
tbep.irtiea  to  it,  a  oonrt  of  tulmimlty  has  jurisdiction  to 
determine  the  obligatious  arisiug  therefrom,  and  'vrbether 
they  have  been  viuhitud,  and  that  in  aa  action  in  per- 
lojumt  or  in  rait.  (Patarean  v.  Dakin,  31  Fed.  Rep.  0S2.) 
Ur  where  th3  demand  fur  relief  in  rem  and  iit  personam  is 
made  (The  Barucoa,  41  Fed.  Kep.  102);  but  a  libel  cannot 
be  maintained  where  the  voyage  was  nut  undertaken,  and 
no  part  of  tlie  ear^  waa  delivered  on  board.  (The  Mis- 
■ouri,  30  Fed.  Rep.  3S4  )  A  charter  fur  a  certain  time  of 
a  veedol,  to  be  baUt  on  certain  speciticatians  and  gnaronty 
oa  to  Bpe^,  is  a,  maritime  cuutract  within  the  jansdiction 
of  admiralty.  (The  Baracoa,  44  Fed.  Gop.  102.)  The 
jnrisdiclion  dt  admiralty  Over  a  maritime  cuotraot  of  af- 
freightment is  not  omted  by  an  additional  Btipulatiun 
therein  ad  to  inaurancij  whilo  the  goods  lay  on  the  wharf, 
fRusentbidv.  The  Ijomuana,  37  Fed.  Rep.  264.)  Aa  ac- 
tion in  persujuxm  yith  attachment  of  the  vensel,  fur  a 
bi'each  of  a  cliiuter-party,  imide  with  owners  liable  in 
suiidu  as  between  themaidvea,  will  lie  against  one  or  more 
of  Buch  owuarB,  the  others  being  unsown  to  libelant 
(Card  V.  iiine,  39  fod.  Rep.  818.) 

Contract  for  repairi — A  contract  by  a  shipwright  to 
ivpair  a  vesatl  is  a  maritime  cuntraot  (A  !\ew  Brig,  Gi.p. 
473;  The  Sandwich,  1 1'et.  Adm.233iPeyrou][  v.  lloward, 
7  l'ete:'s,  324;  The  St.  Lawrence,  I  Black,  SS2;  TheEliza 
I^dd,  3  Suwy.  539);  bo  a  contract  tn  raise  n  Texsel  and  ana- 
tttinit  whdo  being  repaire-l  is  a  raariticQe  canttsftt  1,"*1  nVt- 
manv.  GrifBtb,  saatclit,  528;  Ransom -v.  UU'3o,'a'?>'^'»is&.- 


[ 
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70);  bat  if  t!ie  repainaredoDeiaher  homo  pi>rt  tliei 
dy  is  ill  pn-sunani.  (The  (ionoral  Smicli,  4  Wheat.  4JM(i 
PeyrouK  V.  Howaril,  7  Peters,  324;  Endner  v.  Greoo,  3 
FbiI.  Kep.  41i;  The  Marian,  1  Storv,  63;  Reppertv.  fiub- 
iluoQ,  TiLDey,  492;  ^lurphy  v.  Mobile  Trade  Co.,  49  Ala. 
436;  Tha  Caroliut)  Reed,  42  CaL  469;  The  Joaei^biDe,  W 
5f.  Y.  19;  Poole  V.  Kermit,  59  N.  Y.  551;  contra.  South- 
ern Dry-Jock  Co.  v.  GibsoD,  22  la.  An.  6^3;  Williama  t, 
HogiLQ,  4G  111.  SM;  The  Moataak  y  Walker,  47  111.  836; 
The  Fanuy  liarksr,  40  Mo.  235;  40  Mo.  253;  Tha  Victoiy, 
10  Mo.  244;  Tha  '1  wo  Friendu,  Bee,  433;  Metritt  v.  Sack- 


Peyroux  v.  Howard,  7  Peters,  324;  The  Oeaerol  Smith,  4 
WhB.it.  4»S;  'J  ha  St.  Lawrenoe,  1  Black,  522;  Tha  Celes- 
tine,  1  Biss.  1;  Tha  Thomas  Scatter^od,  Qilp.  1;  I^ 
Harrison,  1  Abb.  U.  S.  741;  Tha  Potomac,  2  Black,  681; 
A  Kew  Brig,  GUp.  473;  A  New  Brig,  1  Story,  244;  Raii> 
nuita  ill  Court,  Ulcott,  SS'J;  The  Kobert  Foltoa,  1  Faio^ 
621);  The  EUeu  Stewart,  5  McLean,  2»S;  'I'bo  Caliato,  3 
W  are,  31);  Hul  of  a  New  Ship,  2  Ware,  203;  The  Superi- 
or, Newb.  170;  ThaBichardBuBteed,  lSl>rdgao,441;  The 
JohnFarron,  U  Blatchf.  24;  The  Unadma,  8  Ben.  478; 
The  Eezekiab  Baldwin,  S  Ben.  556 ;  The  Raleigh,  2  Hiu^tee^ 
44;  The  Island  City,  1  Low,  375;  The  S.  G.  OwenB,  1  WalL 
Jr.  3J9;  The  Eliza  Ladd,  3  Sawy.  519;  Tha  Koliert  Mor- 
ris, 3  Penn.  L.  J.  493;  Tha  Enterprise,  19  Int.  Rev.  itoo. 
108;  conlra.  The  Selt,  3  Bias.  344;  Maguire  v.  Card,  21 
How.  24S;  Tha  Adele,  1  Ben.  309;  The  Edith,  II  Blatchl 
451;  The  Harrieou,  2  Abb.  U.  S.  74;  The  Da  Sua^  4 
Am.  L.  T.  S4;  The  Augusta,  5  Am.  L.  T.  495;  In  ra  KiA- 

I  land,  12  Am.  Law.  Beg,  3O0;  Tho  J.  A.  Travis,  7  Chio.  L. 
K.  277;  The  Borfolk  and  Union,  2  Hughas,  123.)  Alibd 
iurvin  cannot  be  maintaioed  furrppaira  tua  foreign  raswl 
in  her  home  port  (The  Mermaid,  1  Brown  Adm.  51),  niv 
egoiuat  the  individual  interest  of  an  owner.  (Tha  C.  Ij. 
Breed,  9  Chio.  L.  N.  3S5. )  A  claim  for  re|>airB  is  a  per- 
■ooal  right,  and  the  assignee  cannot  sua  in  the  admiralty. 
(The  BiiBtoQ,  Blatchf.  &  H.  309;  The  Ciiampiiiu,  I  Brovn 
Adm.  5-20;  Repport  T.  Bi'biiuon,  Taue^,  492;  Hull  of* 
New  Ship,  2  Wara,  203;  Tho  Pamuna,  Oluott,  343. 
M , 
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Contracts  not  maritime.  ~Th  a  following  controotB 
iava  Lcou  h<:l(l  nut  iDitritim":  CuntrocCs  to  be  performed 
laviyabla  watara  (The  Belfast,  7  VVftlL  dW),  as  to 
canal-boat  on  inlaud  canala  (TliB  Homet,  Crabbe, 
iXMIi  v>  furuiah  blocks  to  save  a  wre.ke<l  vessel  (Tona  of 
Iron,  2  Ban.  21);  acoctruct  Li'tween.  cnnwiguur  and  con- 
signee (VVateibnry  v,  Myrick,  Biatehf.  &  H.  34);  the  con- 
tract of  a  Bnperoargo  to  sail  in  aforaign  port  (The  Virj^nta, 
2  Paine,  115);  a  contract  ot  bailment  by  a  warehouseman 
(Tha  Mar^  Washiugtou,  1  Chase,  125);  a  contract  to  pre- 
pare ca'-|!a  for  catriage  andsLorage  (The  Alaiajider  Mc- 
Neil, 20  Int.  ReT,  Bee.  ITS);  a  contract  toproouro  parties 
to  take  core  o£  a  cargo  (The  Gnstavia,  Blatchf.  &  H.  139), 
B,  contract  ta  form  a  iiartnerahtp  to  purchase  a  vessel 
(Tnmer  v.  6each.im,  Tauejr,  S83);  a  contract  to  furnisli 
ortiolea  to  carry  on  trails  on  a  steamboat  on  an  inland 
river.  (Varoiftwatar  v.  MUla,  19How.  82.)  Amaritirae 
oontnujt  blended  with  a  contract  not  maritime  will  not 
Confer  jurisdiction  (Turner  v.  Beachara,  Taney,  683; 
Grant  v.  PoiUon.  20  Huw.  lG2)j  so  atlmiralty  lioa  no  jnr- 
isdictiDn  over  preliminary  contracts  leading  to  maritime 
contracts.  (The  Tribune,  3  Snin.  14t)  A  Contract  for 
Storage  of  grain  in  a  vessel,  during  the  wmter,  is  not  a 
maritime  contract.  (The  Pulaski,  33  fed.  Eop.  3S3;)  bo 
»  contract  to  stow  or  load  a  vessel  ia  not  maritime  (Da- 
nace  v.  The  Ma^olio,  37  Ved.  Bep,   367;)  so,  a  receipt 

37Fed!Etp.  36'J.) 

Contract  to  build.  A  cnnlmct  to  build  a  vessel  is 
not  maritime  (People's  Ferry  Cn.  v.  Boers,  20  How.  393; 
Roach  v.  Chapmnu,  22  HiiH-.  129;  TheM.iiinah,  Bee,  419; 
The  Northwuy,  3  Ben.  Ifl3;  Foster  v.  Ellia.  5  Ben.  83; 
The  Kovanna  Cutter,  1  Brown,  7S;  The  OriiheUs,  2  CUffi 
20;  Cunningham  v.  Hal!,  1  Sprogne,  4W;  'Read  v.  A  New 
Brig,  1  Sti.ry,  24i;  Calkin  v.  U.  8.,  3  Nott.  t  H.  2»7; 
The  Rayat  George,  I  Woods,  230;  bnt  see  Davis  v.  A  Mew 
"  ■  ,  Uilp.  473;  The  Charles  Meam,  Nawb.  IB7;  The 
d  Buatocd,  1  Spragne,  441;  I'he  Calisto,  2  Ware, 
oil];  n<ir  for  fumiahing  mntcriala  (The  IiiBUfi,  V  BxDsaw, 
4'J6;  'i  horaen  v.  The  .T  B.  Martin,  2Q  'Viia.  4?>%%  \«.'t  *»«. 
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Jil3  Eliza  Ladd,  3  Sawy.  5J9;  The  Kevenae  Outtar,  4 
Eawy.  1^3);  OB  enfiines  or  timber  to  be  ubhJ,  ia  conatmo- 
gJou(HK!;0  V.  Chafiioan,  22  How.  129;  EilH-ordav,  El- 
tf^tb,  21  W&'J,  532!  Foster  t.  Ellia,  6  B.n.  S:t;  Tlio  Coer- 
aioB,  i  Aya.  L^w.-  Reg.  5),  or  loaata  and  spars  ((!ufienber2 
T.  The  J=at.Lanfti:in,  3  Weak.  >Dtas  Caa.  612),  or  saLi 
and  cordage  (The  J.  B.  Mmtin,  26  Wia.  4SB),  or  inatru- 
macta  orappartsaitDcesto  sauts^e  the  ship.  (Edwanla  v. 
EOiott,  21  WflJL  ESa )  Wasc  or  matariala  furnished  for 
'^WOTi^JialQait^truDticnafaiessel  createa  no  lien.  (The 
-'dX^s,  9?3d.  Hep.  ISO} 

Mlslliisa  aSffTJ^gs.— Tbgive  thediatrict  court  joria- 
'Jcticn,  tttajnbJBot-ir^i-b?:  of  the  service  maatbo  mari- 
■fc:s  (Tha  FE:mieT,  GUp.  424);  the  mle  to  determine 
'^fMoh,  ia  by  ascQrtE^sifi3  whether  the  veaael  ia  eiigaged  in 
axaritlica  voyag^i  aad  whether  the  party  ia  empioysd  ' 


8^;  Ths  Eoinet,  Crabber  429;  Ti.e  Voluateer,  1 
051;  Th^  Sf^buiy,  Oloott,  71);  aud  the  manner  in  whii^h 
'lile  Berriaa  ia  employed  ie  not  imporcant.  To  impart  a 
:lltadti£):La  chriracter  to  the  service,  it  must  be  coDaeotsd 
with  Qis  aG^r  of  the  veaael,  oi  in  aid  of  her  DaTieation 

famey  v."  Crockett,   J    Abb.   A.lui.   490;    The  Ocean 
rajs  S  Cent  L.  J.  773);  as  paraona  emplujeii  ia  navig*- 
I'-SS^   \iaS8elB,    eugaged  in    transporting  ncioils  up-in  tide- 
iTJaJanrithinabarbor  (The  Mary,  1  Sprague,  204);  or  » 
r^ficpcr   putting  a  cargo  in  landing  order   (Ilia   Oni^  S 
'Sen.  G64);  or  a  person  who  weighs,   me^ure^  or  iuspeata 
sorgo  (The  Rivdr  Queen,   2  Fed,  Rep  731);  or  apenon 
»ho  removea  boUttiiC  to  prepare  the  veaael  for  her  oai^o. 
,Tho  Windermere,   2   Feil.  Kep.  722);  or  a  ahipkeepar. 
(ThoGeorgeT.  Kemp,  3  Low.  477;  the  Harriett,  Oloott, 
299;  cojdi-a,  Gnmey  v.  Crockett,  1  Abb.  Adm.  400;  Tlte 
Champion,  10  Chic.  L.  N.  10;   The  Island  City,  1  Low, 
875;  The  John  T.  Mo.ire,  3  Woods,  61.)  Claims  for  pilot- 
I    age  on  navigable  wr.ters  are  within  the  sdmirulty  jam- 
I   diction  (Hi>l»rt  v.  Drogan,  10  I'eterj,  108;  The  Aime.  I 
I    Uan.n,  508:  Wave  v.  Hyer,  Blatohf.  &  H.  235;  Ek  |«rlia 
Bager,  12  Feb.  lt^|.i.  234,  noti:);  bo  nf  claims  for  half  pilut- 
1  nndurStat.:  kwa.     (Ex  parte  MoSoil,  13  WuIL  2361 


cotniTS — jDHiaDicn  o  n. 

The  Georgo  S.  Wright,  Deady,  B91i  The  America,  I  Lrw 
176;  The  Ualifornja,  1  Sawy.  4G3,)  Jlaritimo  Hervlces  c."& 
portonueii  ly  a  cabin  boy  (Gumoy  v.  Croctett,  1  Aid. 
Adm.  4  0),  eliambBrmaid  1  (Abb.  Adm.  4DC):  The  Fannur, 
Giip.  524;  Tha  Ohio,  Gilp.  605;  The  Soliabary,  Olccitt 
71),  cltrk  of  a  Bteamboat  (The  Sultana,  J  Erown  K), 
cirpentcr  (The  Former,  Gilp.  524;  The  Saliehurj,  OlctJli 
7j),  coulc  or  Btoward  (Tho  Pekin,  Gilp,  203;  The  Farm ir, 
Gi:p.  524;  Tbo  Ohio,  Gihi.  505;  The  Salisbury,  Olaiit, 
71;  Bouysaon  v.  Miller,  Bee,  190);  deck-hand  (TheOo-> 
GUp.  505),  but  not  after  the  Iwiat  is  sunk  (The  M  *1. 
Calfib,  9  Bon.  153);  engiueer  (The  Ohio,  Gilp.  503;  Gurnej 
V.  Crockett,  1  Abb.  Adm.  *'J0;  Tha  Backus,  Nuwh.  1„ 
iii'Bman  (The  Ohio,  Gilp.  505;  The  North  America,  i 
Eon.  4S0;  Gumey  v.  Crockett,  1  Abb.  Adm.  43; ),  pilot 
(The  Ohio,  Gilp.  505;  the  Alaska,  3  Bea.  .191;  llobart  7 
Drogan,  10  Fotcra,  103;  The  George  S.  Wright,  Doady. 
6J1;  Ei  parto  McNeil,  13  Wall  236),  snrsBoQ.  (Gurnev 
V.  Crotkett,  1  Abb.  Adm.  490;  The  Ohio,  Gilp.  605;  Tiij 
Fanner,  Ciiip.  631;  The  Salibbury,  Olcott,  71;  eontra 
The  New  Jcraey,  1  Pet  Adin.  223.)  A  father  may  laj 
ia  ihe  admiralty  far  the  aervice  of  hia  minor  Hon  (PlalC' 
mer  v.  Wobb,  4  Maaon,  680),  but  not  on  a  contraci 
upon  a  Bpcoial  retaiuer  wichout  waj^s.  (?luimiiffi: 
V,  Webb,  4  Mason,  630.)    The   employment   of  a  st^ve- 


LEep.200.)  ServiuB. 
rendered  to  a  steamer  in.  her  home  port  in  watching  her, 
moving  her  to  eeonre  her  safcby,  eiiienditis  money  in 
neoeasary  repairs  and  labor,  constitute  maritime  services. 
(The  Maggie  P.,  32  Fed.  Eep.  300.) 

commiBBionere,  on  a  Tes> 
i  of  sick  seamen  iu  hospitalj. 


BalTBgB  Herrices. — If  salrage  mrvice  ia  rendered  to  a 
veaool  while  she  is  aduat  and  procteding  on  her  Toyage,  tlia 
claim  for  compenBati.iQ  may  be  enfnrced  in  admiralty  (The 
H.  C.  Yesger,  1  FcU  Kep,  285),  wiihout  rojard  to  loca- 
tion.     (HobarCv.  Drogun,  10  Peters,  KlS-,  1te¥aWai.,V 
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-,  BlatcU.  &  H.  £3-;  Tho  John 

loy  Lind,  Newb.  443. )  A  Biil- 
may  maiataia  an  accion  fur  earncea  tu  a  coal  borjje 
(Seven  CualBargea,  2  Bias.  ^7),  or  to  a  raft  of  timber. 
■  A  llaft  of  apare.  Abb.  Adm,  4S5(  Fifty  Thou=and  Feat,  2 
,ow.  64;  but  Bee  Foar  Criba,  T-moy,  633. )  A  salvor  may 
proceed  in  ad  miroity,  although  he  is  acting  ddiIdt  a  oou- 
tract.  (The  Comanche,  8  WuJL  443;  The  Sal.ine,  101  XJ. 
S.  334;  The  Ciroaasian,  1  Ban.  ZOSj  2  Ben.  171}  The 
Lonisa  Jane,  2  Low.  295;  The  Patohin,  1  Blatcht  411)  A' 
Jiliel  may  be  mjuntaitied  for  services  to  a  forei^a  vesiel  in 
foraiea  watera.  (Thfl  Suilor's  Bride,  1  Bruwu,  68;  Andar- 
sou  V.  TheEilam,  ISFeiL  R-^p.  :35.)  A  contract  to  haul 
off  a  yesael  agr<iund  ia  maritime.  (The  Clarion,  1  Brown, 
74;  The  Willijins,  1  Brown,  203;  The  Eailor'a  Brida,  1 
Brown,  68.)  Services  performed  by  a  wreeki!i;{  company 
in  Baviog  the  cargo  of  a  stranded  vessel  are  maritime. 
(Coast  Wretk  Co.  v.  Phomiii  Ins.  Co.  13  Fed.  R«p.  127.) 
The  admiralty  has  juriadictiou  of  a  claim  fur  salvage  of  » 
priiu  abandoned  W  the  captor  and  brought  in  by  aneatraL 
(UoOonnoujh  V.  Damiery,  3Dall.  1S3.)  Flat .^am,  jetsam, 
and  ligaa  taken  np  at  sea  are  subiect  only  to  admiralty 
jurisdiction.  (L^icase v.  State,  AdiJis.fiS.)  AnaouoaJS 
rem  Ilea  by  tbc  owner  against  the  munpy  awarded  HVat- 
terbnry  v.  Myrick,  Blatchf.  St,  H.  31);  but  the  district 
oourt  can  adjudicate  npoa  matters  of  salvagaas  irellia 
pwionani  ttB  in  Km.  (ThQ  Centurion,  1  Ware,  477.)  Soa 
■alvor  may  maiataia  an  actiun  agaiust  tba  deyindtDty  of 
salved  property.  (Yates  v.  Johnston,  11  LawKep.N.  S. 
279.)  Au  action  in  personam  liiaby  a  salvor  SKainit  his 
oo-HUTOr  for  hia  shaj-e  of  the  compenaatfoo  (Wntsrbury  v. 
Myrick,  BLit'-'hf.  &  H.  34),  oragaiosbtba  owners  and  the 
freighters  of  the  vessel.  (UoGiiinis  v.  Puntiac,  5  McLean, 
359;  The  Centurion,  1  Ware,  477;  HcConr>uhie  v.  Eer^  9 
Fed.  Eep.  50.)      Admiralty  jorisdiotioa  iu.  salvage 


rs  and  craws  of  a  ateam-tng  tor  aalvaj^'e,  a  ooanter> 
claim  for  the  nrongfol  mooring  of  the  tue  causing  injuiy 
to  the  salved  barges  is  not  the  proper  subject  of  a  croao- 
libel.  (Soathwestera  Tranap.  Co.  v.  I'ittsburg  Coal  Co.,  «S 
Fed.  Eep.  920.) 
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Bervicea  of  master. — AmBaterhaBuo  lien  iur 
Ilia  wages  (Willanl  v.  Dorr,  3  Maaon,  91;  Hammond  v. 
Insuranee  Co.,  4  Mason,  IX;  Tho  jEolian.  I  R.n.t.  2G7;  1 
Eisa.  3*2;  WilLird  v.  Dorr,  3  Mason,  91;  Powell  v.  Bac.  a, 
4  Crancb  C.  C.  97;  Bevens  v.  Lewia,  2  Paine,  202;  Tlie  Kaw 
Jcraay,  1  Fct  Adm.  223;  The  Island  City,  1  Low.  375; 
The  Tliomas  SoatterHOod,  Gilp.  1;  TheHavanB,  1  Sprague, 
402;  Ex  parte  Clark,  1  Sprague,  69;  The  Larcli,  -2  Curt 
42i;  TlioSlouongnliBla,5BiBB.  131;  TheDubmiae,  3  ALli. 
U.  1^.  20);  liut  a  tuaster  may  sua  in  adinimlty  for  the 
wages  of  his  nj^preutioe.  (Pluinnier  y.  Wobb,  1  Ware, 
7o;  S.  C.  4  Masim,  380.)  Acting  aa  au  agent  or  factor 
iudepF^ndent  uf  liis  character  as  master  is  uitt  within  tho 
cogmzBnce  of  the  admiralty  (VVillardv.  Dorr,  3  &lasDD, 
ll31i  The  Santa  Anna,  Blatcbf.  AH.  80;  Grautv.  Pollion, 
20  How.  IBS;  The Steplieu  Allen,  BlatchE.  &  H.  184);  n^:r 
has  he  a  lien  fur  services  as  pilot.     The  .^.iliao,  1  Bisa. 

Seamen's  wages.— The  admiralty  has  juriadiction  in 
rein  aiid  in  persimunt  over  the  subject  of  seameo's  wajos, 
(Shepparil  v.  Taylor,  5  Peters,  (175;  Hastitiys  v.  Plater,  1 
Blandl  613;  Harden  y.  Gordon,  2  Mason,  541;  Martin  t. 
Acker,  Blatchf.  &  H.  270.)  A  Healer  is  a  ma.inor  nud  en- 
titled to  a  lioQ  for  his  wages  {The  Oceau  ^iiray,  i  Sawy. 
105);  but  raftsmen  are  not  seamen.  ( A  Raft  of  Logs,  0 
Chic.  L.  N.  26).  A  contract  bj  a  seaman  to  take  a  share 
of  earnings  in  lien  of  wages  is  not  a  partnsraliip  {Dnryea 
V.  ElkiuB,  1  Abb.  Adm.  629);  but  Ins  interest  aud  com- 
peusatiou  ar't  wages,  and  reouyerable  as  such  (Tlie  Fair- 
play,  Blatuhf.  iL  H.  13U);  but  not  uutU  the  aucouuts  are 
mado  up,  or  the  parties  are  brought  to  an  ar^cnunting. 
(Duryee  v.  Elkins,  1  Abb.  Adm,  629.)  A  contract  to 
serve  on  a  vessel  running  on  a  navigable  river  from  a  port 
in  one  -State  to  a  pi>rt  in  another,  is  a  maritime  contract. 
(Tlie  Pekiri,  Gilp.  203;  The  Oliio,  Uilp.  505.)  teamun 
ruaily  tj  piirforui  their  contract,  bat  wlm  are  pteventtJ, 
fivim  thii  vi.'y:ii,'o  being  broken  up.  have  a  lunritinie  claim. 
(TliB  Ifil.-uul  City,  1  Low.  375;  The  Ocean  Sjiray,  4  Sawy. 
105);  but  it  thtir  ooiitraet  (tipuktes  that  thoy  ehaU  ro- 
<:rive  a  oertiiiii  sum  if  tlia  royage  shall  be  chalnjeil,  ot  \ka-3 
be  difiuliarij'cd,   admiralty  mi  uo  ju.ia^clvjtt.     ij-^  timwk 
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V.  Mitntaring,  Bee,  199.)  A  ulaim  for  GXpsnditurca  by  a 
Beaman  on  aocount  of  siokiiesa  may  La  en&roud  m  the  ad- 
miralty {Harden  y.  Gordon,  2  Mason,  641 ;  'J  he  Ben  Flint, 
1  Bias.  6(i2);  bo  clothiug  furnished  to  a  scamnn  createa  lo 
lien  (rmdenthal  v.  Dia  O^rienlaube,  5  fciL  BHi>,  827.) 
A  Beam  in  may  lacorer  in.  the  admiralty,  thiingh  pat  of 
the  Wi)  k  dune,  ta^en  by  itsiilC,  wonld  not  be  oE  a  mari- 
■■  ae  nature,  (The  Charles  F.  Perry,  1  Low.  475.)  So 
e  engaged  iu  catching  codfish  may  units  a  cLiiia  for 
bounty  au  J  fur  an  account  in  the  Hamd  Hbul.  (The  Lucy 
Anne,  3- Ware,  253.)  The  equitable  olaira  of  a  seaman  to 
hij  share  of  the  earuings  of  a  vontare  not  lit^nidatud  can- 
~  it  be  asserted  as  a  lien  on  the  vessel,  there  munt  be  puu- 

I'a  eriiience  that  wages  are  dno  (The  Fairplay,  Blatchf. 
H.  136);  bnt  where  the  proceeds  of  a  Gshiug  yoyagesre 

alized,  and  the  owuer  refuaeB  or  ueglectj  to  make  up  the 
voyage,  th^  admiralty  may  award  to  the  si;amGn  their 
oompenaat  on.  (Daryee  v.  Elbina,  1  Abb.  Adm.  529; 
Keed  v.  Husaey,  Blatuhf.  &  H.  622.)  The  admirjlty  wiU 
take  oognizance  of  suits  for  their  rcs[<ectiT0  shares  of  tha 
a;;gregata.  (The  Fairplay,  Blatohf.  &  II.  13G;  Harard  t 
Howlaod,  2  Spragne,  68.)  Ihe  aasignee  of  a  seaman' 
claim,  for  vaRus  has  no  maritime  lie:i.  (The  Julian,  1 
Bond,  267;  The  Free«touo.  2  lioud,  2^4;  The  Patchin,  13 
Law  B.ep.  21. )  A  claimant  of  a  lieu  for  wages  auainiit  a 
vessel  may,  in  an  exceptive  alleijatinn,  brin;<  before  the 
conrt  facts  judicially  known  to  the  ouurt  which  do  not  aj>- 
pear  in  the  lil«L  (The  Seminole,  42  Fod.  Rep.  92J.) 
Where  libelants  claim  as  niariners  they  mnat  recover  in 
th  tt  capacity,  if  at  at],  altliouyh,  under  the  eiddence,  they 
mj^ht  have  bad  a  claim  as  ealvora  or  lightermen.  {Xbe 
Sarali  E.  Kennedy,  20  Fed.  P.ep.  264.) 

Jurisdiction  over  foreigners.  ^Thc  conrt  of  admi- 
.'ty,  aaori^nally  ooustitntedi  Was  in  all  maritime  natdona 
tlie  appropriate  tribunal,  nnd  took  cogniEance  of  Huits  by 
or  sgaintt  or  between  f>ireigners  (The  Bee,  1  TVare,832s 
'rha  Bhiircau,  2  Cranch,  240;  104  Shawls,   1  Abb.  Adm. 
S17) ;  bat  it  is  not  bunnd  to  take  jariadiciion  over  contro- 
'  »  between  fureigners,  itis  for  the  exercise  of  the  di»  i 
inofthe  o.nrt{i91  Shawls,  1  Abb.  .Atlm.  317;  Tha 
Brisk,  4  Bon.  2S2 ;  Fri'  «.  ^V-t.  8  Chic.  L.  F.  2!" 
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erties  ^rill  1)D  remitted  to  tlie  borne  bribanal,  Mlien  the 
V  o!  tbu  domicilBniiiatbe  aaoertained  (194  81iaw!fi,l  Abb. 
Adm.  U.  ^.  317);  but  it  hm  jurisdiction  iu  teki  vheaiiia 
property  is  within  ita  jurisdictian.  (The  M.iggie  Ham- 
monrl,  9  Wall.  435;  'I  ho  Jeroaalem,  2  Gall.  191.)  When 
the  paitii  B  are  f<ireignerB  of  different  nutionalities,  tbe  ao- 
tiou  irill  lie  eutcrtsinedin  cnara  of  colliBinna  (ThommoaeD 
T.  Whitwiii,  12  Fed.  Eep.  801;  The  JnpitDP,  1  Ban.  36«i 
ThefiusBia,  3  Ben.  471),  orincaaua  of  BtLlvage(The£dam, 
13  Fed.  Rep.  135;  The  BlaireiU,  2  Cmnth,  540;  fiia  Sail- 
or's Bride,  1  TtrowaAdm-eaii'lheBee,  1  Ware,  332;  1Q4 
Shiiwia,  1  Abb,  Adm,  317);  but  when  there ia  evidence 
that  the  aal  >'ar  was  ^ilty  of  embexzleiaeut  or  spoUatioa 
or  miacondaot,  he  will  be  remitted  to  tbe  bnme  tribunul 
(igilSbanls  1  Abb.  Adm.  317);  soitwill  t'.kecogtiizaiice 
of  bottomry  bonds  on  foreigo  buttuma,  [The  Jerusalem,  2 
Ottll.  191.)  It  has  inriadietinn  of  cootmveraica  bfltwemi 
foreiRnerB,  although  the  suit  is  in  perinji'nm.  (Davia  v. 
Leslie,  1  Abb.  Adm.  123 )  It  will  take  cogaizance  of  an 
Action  for  a  ti>rt  committed  during  tha  voyage,  if  the  vnj- 
age  by  ccmtract  terminated  in  thia  country  (Bcmhnnl  v. 
Greene,  3  Sawy.  230);  but  not  for  an  sa^u't  and  battery 
at  aea  on  a  foreign  vsEseL  (11^  v.  Cook,  8  Chic  L.  N. 
280. )  A  remedy  in  rem  will  in  general  bo  accorded  only 
iu  case  of  a  reciprocal  remedy  accorded  t  j  citizcna  of  the 
TInitod  Stitea  in  similar  controversies  (The  Maggie  Ham- 
mond, 9  Wall.  435),  and  tha  admiralty  will  nol  tulta  ju- 
risdiction,  as  a  general  rule,  without  the  coaaent  of  tbe 
miniHter  or  conanl.  (Ex  parte  Newman,  14  Wall.  152.) 
So  it  will  not  entertain  iuriadiotion  whcra  the  conaul  re- 
queated  it  not  to  do  so  [Lynch  v.  C'rowiler,  12  Law  Hep, 
3o5),  though  hia  ezpreea  consent  is  not  necesaary,  ns  it  la 
rather  a  maLter-  of  comity  than  duty  (Davis  T.  Le^llu.  1 
Abb.Adm.  J£3;  The Klorkjieter,  1  Abb,  Adm.4U2(Gon- 
laleav.  Minor,  2  Wall.  Jr.  313);  and  hia  protest  cannot 
bar  the  jnriadiction,  but  will  be  dnly  considered  with  the 
facta  and  circa mgtancea  of  the  oaae.  (The  St.  Oloff,  2  Pet. 
Adm.  423;  The  Bccherdaaa  Ambaidaaa,  1  Low.  509.)  If 
the  consul  conaenta,  tbe  seaman  may  maintain  the  actiou. 
(The  J.  J.  Wiekwirc,  7  Philo-  594.)  Where  the  conrt  tn- 
teitains  juriadiction  without  BOoh  consent,  it  iD.UBt.\iftB. 
case  of  pocuiicr  hardship,  iujuaticE,  or  niiiic^.     ^Jionaii':* 


V.  Minor,  2  Wall.  Jr.  34S;  The  Infttctn.  1  Ahh.  Aita. 
Sn3, )  I£  tlie  seaman  has  submitted  tlia  matter  to  the  cr>a- 
Hul,  he  tauimt  disrogard  tlio  award  and  sue  in  tlie  adnu- 
ralt7  (The  Mina,  6  Fhila,  4S2>;  so  the  ui-urt  will  decliao 
jrtriadiotinu  on  certificate  of  the  oonaii!  oji  tliothippiiig  w- 
ticlcis  t)]:'i,t  the  seaman  was  disclmrgf^d  sud  i>a.d  (The  In- 
fanta, 1  Abb.  Adm.  263);  and  the  e,nirt  -Hi.l  not  call  tho 
cnnsul  ill  rjues+ion  for  lu8  oHicial  aots.  (fntth  v.  Mar- 
EhaU,  1  Cuj  t.  4 j2.     See  The  Saloiuotii,  29  Fud.  Rep.  fiSi.) 

Foi«i^  senaen's  vagea. — The  nationality  of  & 
veaaal  dttemniiea  the  nationaUty  of  tljo  er^-w.  (The 
Amelia,  3  i  ed.  Kcp,  652;  contra,  Bornhaid  v.  Ur^ene,  S' 
Sjwy.  230.)  C'luitB  of  admiral^  have  jurisdiction  ovbp 
suiiB  fnr  wagea  h;  foreign  seamen  againat  ftinji;{n  yeaatU 
or  furei;i:n  owners  irhenaverthsintereiitauf  jiiatiL'arGquirB 
it,  or  -where  tJiara  would  be  a  ftiilni-o  of  justice  (Ibc  porta 
^ew^lBn,  U  Wall.  152;  Davia  v.  LesUe,  I  Al.li.  Adm. 
I^3i  Biicknerv.  Klotigeter,  1  Abb.  Adm.  40?;  Tlie  ilcit- 
Etiur,  3  Sawy.  194;  The  Beuherdaaa  Ambu'j  ei^ b.  1  bow. 
6C;9;  The  Ada,  2  Ware,  40B;  The  Napobua,  Ulcott,  a.Sj 
Cicuzaka  V.  Minor,  2  Wall.  Jr.  348),  or  where  by  dehiy 
there  is  lilicly  to  be  a  f.iilare  of  remedy  (Ijonzalea  t. 
Mirini-,  'J  Wall  Jr.  W^;  The  Oatharina,  1  Pet.  AJm.  104; 
Mihiiiiimiiji  V.  ForBuket,  1  Pet,  Adin.  lU7;DjviB  v,  Lea- 
Uo,  1  I'el     ■  ■       " 


rBftrritl  to  Uio  trilmnnlB  of  their  own  COD  ntry  (  rheNanny, 
Bee,  217:  Tlui  Aurora,  Eee,  IliO.}  It  is  a  matter  of  coia- 
ily  (Tha  VaL'iUc.  B.atehf.  &  H.  137);  and  it  m  ly  welll^e 
TiLtv^iiinciL  tii.it  tlifl  nation  over  whuBH  VESBcU  juriBdiotion 
13  tliiifi  i..=';uiiii;d  will  cooaider  it  as  ench.  (ijonzoles  t. 
Miiim-,  ;!  WiLll.  Jr.  318.)  The  eierdoeof  this  juriBdiotioii 
is  iiuri.U-  a  !ii:itter  of  discretion  (Davis  y.  Lea  ie,  I  Abb, 
/•\,n.  I-J:(;  Tha  Paoifio,  Bbtohf.  4  H.  1ST;  Ounialas  v. 
M.ii.^r,  'J  \y::A.  ,lr,  .S4S;  The  Nai^^eon,  0...ott,  208;  Tho 
liavairi.,  I  ^|■^■.'lcllp,  40'2);  nud  it  will  never  l.c  onitrtained 
to  iiiiin.-';.^  IT  l.r,;;ilt  up  a  vyttge  (Tha  Infanta,  I  ALIr. 
Adm.  if'-h  Till.  i\Ldfic:,  Blatchf.  4H.  I87);m.rnDle88tta 
voyaixe  is  um'.^d  and  waptB  are  due  (The  K^inuy.  Bee,  21,  [ 
The  Aiiriira,  I  ee,  IGO;  The  Forsoktt,  1  Pet.  Adm.  IB7); 
ami  lUthcdioli  l^u  m:.atcr  tooEeutcd  to  discharge  h.m  haro 


(Lynoh  v.  Crowder,  12  Law  Rep.  335;  The  Th&idoro 
Komer,  3  Am.  law  Eeg.  17);  and  amere  ctevistii>ii  intho 
voyage  is  no  jjround  for  interfiiring.  (Backer  v.  K  lurkgetar, 
1  Abb.  Adm,  402;  Tha  St  Oloff,  1  Ptt.  Adm.  1:;8;  conira. 
The  Bach  uri  lass  AmbaidusB,  1  Loyr.  667;  The  (athorma, 
I  Pet.  Adm.  10*;  Moma  v.  Bandin,  2  l-et.  Adm.  .IIS;  The 
Ada,  2  Ware,  408.)  Admiralty  will  autertaiti  jurisdiotiim 
where  the  Toyago  ends  here.  (Tlie  Pawitsliitl:,  2  Low. 
142.)  Where  the  voyage  has  liooa  wholly  In 'jli'*n  mi  hf 
sale  of  the  ship,  juriadictioa  will  be  enti'i-r  ilnt'il  (Tiis 
Hcrford.  a  Fed.  Kep.  677i  TheBeeherdaas  Aiiil«  .1m ■,  1 
Low.  6G9;  The  HaTana,  1  Spragne,  402;  Tho  (.!kz.^li.\  1 
Spragne,  37S;  Tha  Pacific,  Blatchf,  &,  H.  1W7;  Tji^  L'ath- 
arina,  1  Pet.  Adm.  IM;  The  Kapoleon.  Oh<At.  2031,  al- 
though there  is  a  stipulation  on  the  Bhipping  »i'ti<:Ie!i  tlis,t 
thuvwilln  tBimina  foreign  court.  (The  K.uvl.gL'tijr,  1 
Abb.  Arlm.  40a;  The  Hermine,  3  Sliwy.  3^.)  So  it  will 
entertain  jiiristliction  where  tiie  relation  of  the  scimcn 
withthe  vaaaulhas  beeadiaaiilvedby  wronjjful  act  of  the 
master  (Davis  T.  Leslie,  I  Abb.  Adm.  123;  The  Hermuie, 
3  Sawy.  80;  The  Botapar,  3  Sawy,  1!)4;  Gonzales  r. 
Minor,  2  Wrill.  Jr.  348),  as  by  cruel  troatmciit,  forcing 
theaoamontolpav-elhBBhip{lhe  St.  Oloff,  2  I't-t.  Adm. 
423),  or  if  the  vesaol  beoomoa  nnfleaworthy.  (Tliii  liuther- 
dass  AmbaidaEis,  1  Low.  5fii);  The  Klorkgcti'i-,  1  ALb. 
Adm.  402.)  The  district  courta  have  no  jvin.->ili(.tiijii  in 
r-'in  Qjiiiiist  n  Roasian  vesae],  by  her  crew,  to  enforce  a 
claim  for  wauea.  (Treaty  with  Euasia,  8  Stats.  708;  Tha 
Elwino  Kroiilin,  9  Blatchf.  438.) 

Services  not  maritiiae. — The  privilege  of  eDforoing 
claims  in  admiralty  doea  not  attach  to  drajmen  tahivg 
cargo  to  or  troni  the  veaaeL  (The  Harriet,  Ulnott,  229.) 
A  vessel  may  be  engaged  in  foraigo  commerce,  and  peraon 
he  hired  on  board  for  services  which  cannot  ho  ladltji 
moritimo  (Sunday  v.  Gordon,  BUtchf.  &  U.  EGO),  as  a 
claim  of  o  day  ioliorep  for  labor  performed  on  the  veiiBcl 
wliile  lying  in  jiort  (Gmhain  y.  Hoakina,  iJloott^  224;  The 
Harriet,  Uleott,  229;  The  'J'homoB  Scsttergood,  OiJp.  1; 
The  Island  City,  1  Low,  375),  or  for  aweatung  and  acniVi- 
ling  the  decks,  throwing  out  and  SBcarmg  Uuna  ioc  ViiaV,Ti.- 
iasheTj  Iceepiag  watch  agaiaat  roLberj,  tuce,  irc  o'lub^t^' 
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[  juries  (Gurrey  v.  Crockett,  1  Abb.  Aim.  400;  or  vort 
done  on  a  cky-dook  in  BcrapinR  the  hull.  (Bradley  t, 
Bolles,  1  Abb.  Adm.  6C1.)    So  the  admiralty  Iim  no  ]□- 

,  risdictioa  over  serviceB  performed  on  board  u.  cauol-boat 
on  an  inland  camd  (The  Huruet,  Crabbe,426;  McCormick 
T.  Itoh,  I  Abb.  Adm.  418);  nor  ia  tba  contract  of  a  atsva- 
Jore  to  stow  cargo  a  maritime  oontraot.     (Cox  r.  Mnr- 

I  ray,  1  Abb.  Adm.  340;  Tile  Amstel,   BlatoM.   &  H.  215j 

'  The  Circtts;ai.iQ,  1  Ben.  209;  The  Ilei,  2  WoodH,  229;  The 
Harriet,  Olcott,  229;  The  Joseph  Cimird,  Olcott,  229j  The 
8.  G.  Owens,  1  Wall.  Jr.  370;  Fisber  v.  Luliup,  J  Jones  ft 
8.  337;  The  Alexander,  20  Int.  Rev.  Kec  ITfi;  tontra. 
The  Goorae  T.  Kem[i,  2  Low.  477;  The  yuna&ir,  9  Chic 
L.  "S.  SS.)    Unt  service  uf  a  atevodare  on  a,  i-reina  veasel 

I  ia  marilirae  in  its  natute.  (The  Granada,  7  Fed.  Hep, 
119.)  Services  rendered  in  raiding  sectional  diwks  are  nob 
maritime.  (Salvor  Wreck  Co.  v.  Socliunal  Duck  Co.,  13 
Pao.  Law  J.  74.)  Where  the  eonaidiirati  id  for  a  mari- 
time  BervioB  13  not  money,  bat  reata  in  S[iecial  exeontocy 
ttipnlations,  the  admiralty  baa  no  jnriadiclion  to  enforce 
them  (Plummer  v.  Webb,  4  Mason,  SSO);  as  a  servant  iif 
the  master  whose  sole  boeineas  ia  to  aerva  and  amnao  tho 
laatcr  (The  Farmer,  Gilp.  524),  or  rouaiciaing  emjJojtd 
n  a  veasel  used  aa  a  filiating  mueenm.     (The  Superior, 

.  Oap,  614.)  Services  of  aanlicitor  of  freight  are  notmari- 
(The  Paola  E.,  32  Fed.  Rep.  174.) 

Vessels  sul^ect  to  admiralty  Juriedictioii. — It 

has  no  regard  to  ragietry  or  enrollment  and  license.  (The 
General  (.'ass,  1  Brown  Aiim.  33-1.)  If  the  bnsinesa  or 
employment  of  the  vessel  appertains  to  travel,  or  trado 
and  commerce  on  wntr,  it  is  sulBcient  (The  (General  Coaa, 
I  Brown  Adm.  334;  The  Kate  I'renmine,  S  Bon.  60;  The 
Enterprise,  10  Int  Efiv.  Bee  108);  and  whether  her  aer- 
vicaa  are  maritime  in  their  character  (The  Saliebniy,  Ol' 
cott,  71).  and  her  size,  form,  or  capacity  (The  General 
Cass,  1  Bron'n  Adm.  334),  or  means  of  propulsion  ore  im- 
material (The  Salisbury,  Olcott,  71;  The  Farmer,  Gilp. 
g24;  The  General  Cass,  1  B.-own  Adm.  334;  The  £ate 
TremaiDB,  5  Ben.  60);  or  whether  she  has  m  ists  and  Bail* 
or  not  is  not  material  (Iba  Saliahnry.  Olool  t,  7 1 ;  Tho 
Kate  Tremaine,  5  Hen.  GO;  The  Euterpriaf,  10  Int.  Ruv. 


Eea.  108.)  The  didtinctiona  as  to  propelling  power, 
wlietber  by  steam  ir  sail,  Iiavo  boen.  abuliahej  (Tlie  (Jea- 
erA  C»S9,  1  BrowQ  Adm.  331);  ho  she  ia  wiLhiu  tha 
ailiniroicy  juriadictiun,  alihoiigti  towed  by  other  vusaels. 
(EliB  S,iiiBLiury,  O.cott,  7I.)_  Whether  aha  ia  of  a  olaia 
fitted  fur  navigatiua  or  nob  is  a  question  of  fact.  (Rep- 
poi-t  V.  Itol>iuEiiu,  Taney,  4!)2.)  So  canal  boute  (The  Kuta 
Tieioaiiie,  5  Bun.  6l};  The  W.  J.  Walsh,  5  Ben.  72;  The 
E.  M.  Chcanty,  14  lilatcht  1S3;  John  B,  Cole,  4  N.  i. 
L^g.  O.iS.  3;3),  or  derriuk-boat8{Maltbyv.  SbiaoiDemek 
B.Mt,  3  Huyh-^a,  477),  terry-boata  (OheoaemaQ  v.  T*o 
I'erryUiatj,  2  Buuii,  3j3},  ooal  bjirgea  (The  F.  B.  Nimiuk, 
2FsJ.  Kep.  83),  lliuttiog  elovatora  (The  Hezekiah  Bald- 
nia,  8  Ben.  55li),  liybtem  (The  Farmer,  Oilp.  524),  scowa 
(The  General  Ojbs,  1  Brown  Adm,  331;  tndner  v.  Greoo, 
3  Fed.  Rep.  411),  and  tugs  (The  Yolunteer,  1  Brown 
Adui.  15!l|,  are  Biibjeut  to  admir&lty  jurisdiutioii;  Ltitnot 
coal  bargea  (Tha  Coul  Barges,  3  Wall.  Jr.  53),  or  flat-boats 
( i  he  Coal  Bargea,  3  Wall.  Jr.  63),  or  rafts  (Touie  v.  Lum- 
tor,  Taney,  63:1;  The  Coal  Barges,  3  WaU.  Jr.  S3;  A  Cy- 
preds  Raft,  2  Woods,  213.)  A  steam  drt^dge,  which  is  & 
Hoating  Bco>v  fitted  with  atcam  appliaauea,  bnckets  aod 
stoop,  for  deepening  channela  of  navijjatiao  and  lij;e  pnr- 
Ijosoa,  ia  a  aubject  i>f  admiralty  juiisdicuou.  (Aituhesun 
V.  The  Endless  Chain  Itrtdge,  40  Fed.  Rep.  253.)  A 
vessel  just  arrived  from  a  voyage,  with  a,  carao  to  be 
diaiihsJrged  at  tha  place  where  she  is  moored,  is  still  a 
veeai^l  oi^cupied  in  the  buaincaa  of  navigation,  aod  subject 
to  aiiuiiraity  juriadiotiun.  (Leathers  v.  Blessing,  105  U. 
8.  626.) 

Teasels  not  subject  to  the  jurisdiction. — The  fed- 
eral courts  have  no  jurisdiction  over  the  public  vessels  of 
a  foreiga  power  (The  Exchange  v.  McFsdden,  7  Crouch, 
116;  L'fnviuuiblo,  1  Wheat,  238),  nor  by  proceeding  in 
rein  ogaiiist  pi-opcrty  of  tbo  United  States  (The  Siren,  7 
Wall.  l-2*i  The  \>i\U.  10  Wall,  15;  but  aee  the  Revenue 
Cutler,  1  Bniwu  AduL  76),  nor  over  a  vessel  owned  by  a 
municipal  corjiuration,  aud  naed  in  the  public  service  (The 
Fidelity,  16  Blutcht.  bfili;  The  Seneca,  S  Ben.  609),  nor  of 
nctioQd  ugniuit  a  vessel  already  ia  oofltuds  ol  >^'i'&Wi.'wi 
eourt  [TayJor  r.  Caryl,  20  Huw.  i&Z;  TliflT-wo  ^i!w,a4»i 
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Boo,  433;  Th!  Olivor  Jordan,  2  Onrt  414;  The  Rol«tt 
Koiton,  1  Pnine,  620;  Tha  GoiseUB,  1  Sprogmn  3T8;  Tiie 
Orpheus,  3  Ware,  143;  The  Plymouth,  2  lot.  Kov.  Eoc 
109}  Keating  V.  Spink,  3  Ohio  at.  lOo),  unless  the  attach- 
ment in  C'lliueive  anil  ia  proaeciited  to  d  feiit  the  jiiriBdic- 
tion  of  tlia  diatri'  t  court  ( 1  ha  EeiQileer,  2  Wnro,  383;  Tho 
Kostyu,  1!3  Int.  Rev.  Rec.  176),  or  the  Bherilf  aoquiestiesia 
it.  (I'ha  Julia  Aim,  1  Sprague,  332.)  But  when  tha  vea- 
m1  bos  boen  sold  under  the  State  court  proceaB,  it  may  be 
Bsrred  by  tha  manihul,  aa  the  yrooeedinga  of  a  State  court 
cannot  diveat  tha  maritime  lien  (Tha  Pilot,  Nevib.  jVdm. 
215;  Tha  Henrietta,  Newb.  Adm.  284;  The  Golden  Oftte, 
Sewb.  Adm.  296;  S.  C,  6  Am.  Law.  Kea.  27.1;  Tho  Oa- 
zel:e,  1  S^irague,  378;  The  Julia  Ann,  I  Sprague,  382; 
TheHavB„a,  1  Hprague,^2i  The  Spartan.  1  Ware,  134; 
O'Callihaa  v.  Rigga,  5  Am.  Law.  Reg.  l.^S;  MoGinuiB  v. 
Tho  Grand  Turk,  1  Paine,  13);  but  if  a  vessel  U  fraudn- 
lently  taken  from  the  poHsesaioa  of  the  marshal,  its  res- 
toration may  be  ordered  hy  tha  admiralty  cuurC  (The 
Juceph  Gorliam,  7  Law  Bep.  135;  sea  generally  The  John 
Richards.  Newb.  Adm.  73  j  Tha  Royal  Saxon,  1  WalL  Jr. 
3ll;ThB  Royal  SasoQ,2  Am,  Law.  Rag,  334.) 

Smployment  of  vessel. — So  the  employmunt  ot  tha 

veasel  is  not  material.    If  she  appertains  ti) travel  ortrada 

in  ^lublic  navigable  waters  it  is  suffictHut  (The  GenenI 

CasB,  1  Brown  Adm.  334);  or  going  from  place  to  plow  in 

[    the  United  States  (Tha  Fanner,  Oilp.  624);  or  in  the 

leighbulhiiod  of   a  city,  carrying  prodnoe.    (Rappert  t. 

_t..l.inaon,  Taney.  492;  The  Elinira  Shepherd,  SBatcht 

341.)    It  depends  on  the  character  of  tho  vessel,  and  nub 

■tbe  character  i-f  her  employment.   (Reppert  v.  Robioaon, 

I   Tiiney,  492.)    So  a  diamantled  steambi>at  used  aa  a  hotel 

'  'n  the  admiralty  jnrisiliLbian  (Tho  Hendrick  Hud- 

.   ,       Icu.  410),  and  it  is  nut  necessary  that  she  be  sn- 

'   ga^  in  commerce  or  trade.     (The  Canton,  1  Spragiuw 

'    «7;  but  see  The  Farmer,  Oil]).  624.) 

pDSseB3or7  and.  petitory  actions. — Admiralty  has 
juriadictiiiu  <jf  an  action  tJ  recover  poaaeBsion  of  a  veaacil 
(  rho  Fannie,  8  Ben.  4'2t);  The  North  Cape,  6  Biss.  506) 
vhen  a  party  has  the  legal  title.   (The  Amelia,  6  Ben.  VBi 


The  Pereoraranuo,  Blatcht.  &  H.  3S3;  Kellum  v.  Emereon, 
2  Curt.  7'J;  Kyoch  v,  Ives,  Newb.  2u5;  'ihe  Wni.  D. 
Rice,  3  Ware,  134.)  When  the  ixjasesHion  of  movable 
prujierty  liua  lieea  changed  eitliur  liy  tort  or  by  contract, 
the  owner  may  aaaert  hia  title  in  ailmiralty,  ami  althougll 
the  cargo  was  converted  oa  shore.  (Pieces  of  Mahogany, 
2  If'w.  323,)  So  where  logs  are  cut  from  tlie  lanii  and 
marie  iiito  a  raft  (Uastrel  v.  A  Cypress  lUit,  2  Wooils, 
213);  liiit  tlm  poniliiig  uf  au  action  in  replevin  is  a  bar  to 
tliG  suit  iu  ailmiralty.  (The  lioyal  Saxon,  1  Wall.  Jr. 
:iH.)  Ailminilty  has  jurisiliction  over  petitory  autiuns  as 
to  vessels.  (Ward  v.  Feck,  18  How.  2li7;  Iha  FrUnd- 
ship,  a  CarL  42li;  The  Clarioaa  Ann,  2  Hughes,  fiDj  The 
Ti.tun,  5  Moaoii,  465;  but  see  The  John  Jay,  3  BJatchf. 
m.)  Altbongh  a  court  cf  admiialiy  has  not  the  jmisJio- 
tiiiaof  »  courtofetiuity  to enfureeuiTBct  trusts,  yelwhara 
the  ageat  of  the  real  owner  of  a  vessel  has  by  fraud  or 
luiatiika  procured  his  naine  to  be  placed  in  the  bill  of  sale 
of  the  vessel,  a  BuiC  iu  aduiiralty  will  lie,  at  the  iustaace 
(if  ttie  real  owner,  fur  puBseabion.  (The  L'aisy,  20  Fed. 
Rep.  300.) 

Jurisdiction  exclusiTe. — The  district  court,  cxcejit 
in  partiuiilui'  c^ea  where  jurisdiction  ia  given  to  the  cir- 
cuit oimrts,  is  enclusive  in  all  civil  causes  iu  admiralty. 
("L'ho  B,  F.  Wooloey,  13  Blatahi  347;  1  he  Vrow  Chriatini 
MagdiUena,  Bee,  11.}  It  is  txclDSive  in  the  United  St-ites 
courts  (otewart  v.  Potomac  Ferry  Co.,  12  fed.  Hep.  29()), 
but  not  as  exL;laaive  as  that  eEercised  under  the  civil  lav. 
(The  Belfast,  7  Wall.  624;  Bugs  uf  Linae<.d,  1  Bhick,  ICS.) 
When  courts  of  admiralty  have  jurisdiction,  wheiher  in- 
rim  or  in  pfraonam,  the  jarifldictinn  is  extluBive,  saving 
the  oomraon-hiw  rnmody.  (The  Caroline  Rieil,  ■'.■2  C'ul. 
4ti9;  Bro.jkraan  v.  Hammai,  43  N.  Y.  5^4;  I'oi.l  v.  Ker- 
niit,  fii»  N.  Y.  S54.)  The  admiralty  has  juriaJiction  of  cii 
autiaa  fi.r  gonenil  averaga.  (Mnt,  Jus.  Co.  v,  (ar^-u,  01- 
c'lLt,  S!);  Tlij St.  Joseph,  6  McLean,  573;  Dupont  V,  Vance, 
19  JIow.  102;  Cutler  v.  Rue,  7  Howard,  729.}  The  dou- 
tiineoE  avi-rage  ia  knovn  only  to  the  maritime  law,  and 
cannot  be  enlcrcod  in  a  titate  coart  (Roseiter  v.  Chcs  er, 
1  iJiiug.  Mich.  1j(.)  So  sTvicea  performed  b^  wistb.'s^ 
adjuatcrs  arc  maritime.     (Coaat  WreAi^vj,  Co.  v.\!\M«Bvi 
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Ina,  Co.,  13  Fed.  Eqi.  127.)  A  common-law  action  fn 
trBBpasB,  Ijy  tbG  owner  of  one  veaael  against  the  owner  oi 
aiiothtr  for  dnmnges  by  fire,  is  not  within  the  exclusive 
juriBdiction  of  admicaltj'.  (Chappell  \.  Bradahaw,  128 
U.  S.  132.) 

Authority  and  power  of  court.— Aa  a  court  of  ad- 
miralty, tho  district  court  is  a  court  of  record.  (Ward  v. 
Chsmberiaio,  2  Blaclc,  430;  Thomaon  v.  Lyie,  3  Watta  &  S. 
166.)  Juriadictioa  of  the  defendant  hftring  been  acquired, 
it  has  power  to  entertain  anits  in  pEraonain  even  where  the 
parties  are  foreigners.  (ThommaBen  v.  Whitwell,  9  Ben. 
13;  H.  C,  la  Fed.  Hop.  891.)  When  the  court  haa  jarisdic- 
tionit  will  tieri-'ise  it  over  all  the  incidents  (The  Dove,  1 
Gall.  585;  The  St.  Lawrence,  2  Gall  19;  The  Siren,  7 
Wall,  152),  as  a  claim  for  tort._  (The  Siren,  7  WalL  152.) 
A  court  of  admiralty  in  one  district  can  carry  into  eS\  at 
the  decree  ot  the  oonrt  of  another  district  ( Wilson  y.  Gra- 
ham, 4  Wash.  C.  C.  53;  The  Rio  Grande,  1  Woods,  279),  or 
of  another  nation  where  either  the  projierty  or  the  liersiin 
is  within  its  jurisdiction.  (Penhallow  v.  Doane,  3  Ball. 
54;  The  Jeniaalem,  2  Call.  IHlj  The  Ceiitnritpn,  1  Ware, 
477.  See  the  Joseph  Gorham,  7  Law  Eep.  135;  Bowler 
V,  Eldredpe,  13  Conn.  1. )  It  may  enforce  a  decree  in  per- 
sonuijl  for  the  payment  of  coata  rendered  in  an  admiralty 
court  of  another  district.  (Pennsylvania  R,  R,  Co.  v.  Gil- 
hiioiey,  9  Fed.  Rep,  6ia)  The  district  court  in  admiralty 
cin  obtain  juriadicti'in  in  peraotimit  over  parsons  reaiding 
without  the  district  hy  attaching  their  property  lyioif 
within  the  district.  (Atkins  t.  DiBintegrating  Co.,  18 
WaU.  272.) 

Eqiiity  power. — The  admiralty  has  no  genanl  eqnily 
powera.  (DeaTi  v.  Bates,  2  Wood.  &  M.  87.)  It  has  no 
jurifldiotion  over  tmsts  (Davis  v.  Child,  2  Ware,  78);  nor 
over  a  apocific  performance  (The  Ernest  and  Alice,  2 
Hughes,  44;  Kynoch  v.  Ives,  Newb.  Adm,  205;  Daviav. 
Chflil,  2  ^Vore,  78;  The  Wm.  D.  Rice.  3  Ware,  134),  nor 
to  decree  the  cancelation  oE  an  incumbrant-e  {Dean  v. 
Bates,  2  Wood.  &  M-  87),  nor  to  change  a  written  agrea- 
went  (The  Perseverance,  Elatelif.  &  H.  383);  nor  can  it 
try  an  equitable  title  and  grant  the  appropriate  relief. 


(Kellam  v.  Emerton,  2  Cart.  790  It  U  not  every  bi 
which  ei^uity  can  entertain  that  is  coRnizabie  in  the  ad- 
miralty, (The  Norwich,  1  Ben.  89.)  The  admiralty  may 
BoC  aside  a  salo  where  the  prooeediags  were  coli 
fraudulent  (The  Sparkle,  TBeo,  52S);  bnt  itcaiu 
tain  a  case  to  apportion  a  conunoa  fund.  (The  Norwich, 
1  Buu.  89.)  Itsjuriadiotion  eiCauds  to  controveraiea  ooa- 
curuing  tliii  diapoeiciua  of  the  vessel  and  her  em^ioymeat 
ia  navigation  (Coyne  v.  Caples,  8  Fed.  Rep.  p.  638;  The 
Seneca,  Gilp,  10;  ilevens  v.  Lewis,  2  Paino,2021;  but  not 
to  direct  a  sale  o£  tbo  voaael  (Urluans  v.  The  Phtebua,  11 
Peters,  175;  The  Ocean  Bell,  6  Ben.  253;  see  the  Bataina, 
6  Am.  Law  Reg.  lOii;  The  Heneua,  Gilp.  10;  see  Lewis  y. 
Kinney,  5  DiL  159);  except  in  eaas  of  wreck  (The  Tilton, 


.  Thompson,  2i  How. 
330;  Keilumv.  Euieraon,  2  Cart.  7ltj  Hazard  v.  HoB'I,and 
2  Mpragua,  68;  Turner  v.  Beacham,  Taney,  583;  The  Cru- 
BB^er,  1  Ware,  437.)  The  adoiiralty  hiU  no  jarisdiction 
over  matters  of  acconntg  between  part  owoera  (OrleanB  v. 
The  Phcebua,  11  Petera,  175;  Urant  T.  Poillon,  20  How. 
162;  Ward  v.  Thompson,  22  How.  330;  Daily  v.  Doe,  3 
Fed.  Eep.  903;  Martin  v.  Walker,  1  Abb.  Adm,  579;  The 
Ocean  Bell.  6  Ben.  253;  KeUnm  v.  Emeraon,  2  Cult.  79. 
The  Larch,  2  Curt.  427;  The  Marengo,  1  I^w.  52;  Hall  v. 
Hudson,  2  Spragne,  65;  Hazard  v.  Hjwiand,  2  Spragoe, 
88),  although  they  relate  to  maritime  affaira  (Atliyns  v. 
BurrowB,  1  Pet.  Adto.  244;  Kellum  v.  Kmeraoa,  2  Uau- 
79);  but  when  the  tailing  of  ao  account  is  merely  an  in- 
cident, the  ailmiralty  may  take  an  account.  (The  Betaina, 
S  Am.  Law  Keg.  4U6;  Eellnm  v.  Emerson,  2  Curt.  79.)  It 
can  niarehal  the  proceeds  of  a  veasel  in  its  regietry  only 
between  lien-holders  and  owners.  (The  Edith,  MU.  tj,  618, 

No  chancery  juriBdiction.— A  court  o£  admiralty 
has  no  chancery  powers.  It  cannot  entert^iin  a  hbel  for  a 
apeciUc  pjrformince  of  a  contract,  or  to  campel  the  exe- 
cution of  one.  (Patersan  v.  DLiktn,  31  Fed,  Rep.  tl82; 
Andrews  v.  Eibbi  F,  &  M.  Ina.  Co.,  3  Mason,  6);  or  de- 
clare or  enforce  a  trust  or  an  equitable  title  (Hill  v.  The 
Amelia,  6  Hea,  475);  or  exercise  jucibdjction  in  matteraot 
account  merely  (Miutiarn  v.  Maynaci,  11  ^n^.  Wl^-,  at 
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decree  the  s^a  of  a  Bhip  for  an  unpaid  mortgage,  or  de- 
clare lierthe  property  (if  the  mortgftgEesan(]dL'eGtposBes- 
■io  I  to  be  given  to  tliEm,  {Bognrt  t.  Tlie  John  Jay,  17 
How.  39'.!,)  AoiiurtuIadmirBltyluisnotthachjiraoteristie 
powers  oC  a  court  of  equity  la  a  case  to  wind  up  a  trust 
aud  eiiforos  a  erintrnct  of  sole  of  a  vesBeL  (Ri^  v.  The 
Kclipao,  135  U.  S.  599.) 

Uarltime  lieiui. — The  maritime  lien  ia  adopted  from 
the  oiril  Ltw,  and  importaatacit  hypotlieoatiua  of  the  sub- 
■  ot  of  it.      (Vaiidewster  v.  Mills,  19  How.  90;  The  Young 

iedutnic,  5  Curt.  4I>1);  it  can  oiily  exist  on  movaUethiDna 
engdged  ia  navigatioa,  or  thia^g  suhject  of  oommerceoa 
the  high  Beaa,  or  on  oavigahle  waters.  (The  Kock  Island 
Bridge,  G  WalL  313.)  The  maritime  lienia  a/iM  in  re  wiijl- 
out  pos^essiijQ  or  any  ri ^ht  of  puaaeBsion.  (The  Noitur,  1 
Sum.  73;  The  H.  D.  Bacon,  Nuwb.  Adm.  274;  Esparto 
Poster,  2  Story,  131;  Tha  A  tlaotic,  Uralibe,  447. )  They 
are  itrietl^arii,  and  not  to  bs  extended  by  implication  or 
eonBtraotion.  (The  Jueepti  Oraiit,  1  Bias.  1116;  Tbi>iu<i.«  v. 
Osbom,  IS  How.  2-2i  Pratt  v.  Reed,  19  How.  359;  Tba 
Saltans,  19  How.  3G2.)  The  liability  of  tha  ship  and  the 
responsibility  of  the  owners  are  convertible  terms.  (The 
WilliamB,  Brown  Adm.  224;  Freeman  v.  Buckingham,  IS 
How.  ISO.)  As,  every  maritime  lien  imparts  a  personal 
liability  and  attaches  whenever  the  owners  are  liable.  [An- 
dreWB  V.  Wall,  3  How.  56S;  The  Riuliard  Busteed,  1 
Spragoe,  422;  The  E.lwin.  1  Clilf.  330;  The  Par«gon,  1 
Wara,  323.)  It  attaches  for  towage  Borvioea  on  the  navi- 
giUe  waters  ( Ihe  J  obn  Cottrell,  9  Fed.  Kep.  777),  and  is 
nut  divested  by  a  sale  of  t'-ie  vessel  (Hatch  v.  TlieBoiton, 
3Peil.  Rep.  818;  1  he  Revenue  Uutter  No.  1,  BrownAdm. 
76),  uor  by  a  forfeiture.  (The  Patapaco,  13  Wall.  336; 
The  Grapeshot,  S  WaU.  130;  The  Banier,  Doady,  441.) 
Tha  general  maritime  law  gives  no  lieu  for  serviees  iu7 
fusing  a  snnken  vcaael  in  ner  home  port.  (The  D.  8. 
Uewcomb,  12  fed.  Hep.  733.)  Such  servicea  should  tknk 
■with  lien  fi>r  repairs  and  supplies,  (1-2  Fed.  Hep.  1S7,) 
A  shipwright  has  only  a  commou-lawlien  on  the  vessel  for 
his  BOi-vioes.  (The  Two  Marys,  12  Fed.  Hep.  162;  Ths 
TwoMorya,  lOKcd.  Rop,  919;  The  B.  F.  Woolaey, 7  Fed. 
liep.  137.)    A  aliipwri^ht  in  posscEaiou  under  u 
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law  lien  hia  a  ligLt  to  appear  aa  a  technical  "  o'aim 
(Tlie  Two  Marj-B,  12  Fed.  Hep.- 152.)  Sd  a  wBU-bmaa  has 
no  lion  unlesfl  liia  flervicoa  are  for  llie  benent  of  all  on 
board.     (Tl.e  Erinah,  7  F«l.  Eep.  231. 

Enforcement  of  maritime  lien. — The  adaiiralty 
has  general  jurisdictioa  to  euforce  itiarititiie  liei^s.  (The 
America,  Newb.  Adm.  1D5;  llie  Neacor,  1  Sum.  73;  The 
Siiartau,  1  Ware,  liU;  Duvia  v.  Child,  2  Ware,  78;  Cutler 
V.  Kae,  7  How.  72!).)  If  the  siibjuct-matter  is  raarilime, 
llie  lien,  may  be  enForccd,  although  it  arUes  under  a  State 
law  [The  Miaaouri,  9  Blatctif.  433),  or  by  eon-niou  or  local 
law.  (The  Island  City,  1  Low.  375;  The  IllinoiB,  6  Mo- 
Lean,  413;  Tlie  Marion,  1  Story,  68.)  Iw  juriBdjction  to 
enforce  a  maritime  hea  is  exclueive  (KiJiain  v.  The  l.ri,  3 
Cliff.  45G);  BO  admiralty  will  euforce  a  liea  conferred  by  a 
foreign  law.  (The  Pawaahick,  2  Low.  142;  The  Havana, 
1  Sprasue,  402;  The  Wexford,  3  Fed,  Hep.  577;  The  En- 
terprise, 1  Low,  465. )  Where  the  lien  ia  (.iven  by  the  mar- 
itims  law,  it  is  a  qneation  of  comity.  (The  Maggie  Ham- 
mond, 9  Wall.  433.)  I'ha  quuatioa  as  to  the  true  limits 
oE  the  admiralty  juriadictiun  is  judicial,  and  no  atatata  or 
act  of  CuDjireaa  can  make  it  broader  than  the  judicial 
pLiwer  may  determine.  (The  Lottawinna,  21  Wall.  568; 
Tlie  St.  Lawrence,  1  Blaik,  625.)  It  is  not  every  caBS 
where  the  lien  exists  by  local  law  that  the  admiralty  will 
enforce  it.  (A  Sow  Bri^,  1  Story.  214. )  btate  le);Ialattirea 
have  no  autbatity  to  create  maritime  liena  (Leon  v.  Goj- 
ceraa,  1 1  WaU.  185;  The  John  K.ohards,  Newb.  Atbn,  73; 
Tha  Alaska,  3  Bon.  331;  Hubart  v.  Drogan,  10  Peters, 
108);  but  a  State  law  may  give  a  suhetantLil  light  which, 
may  be  enforced  by  tha  aiipropriata  remedy  (Ei  parte  Mc- 
Neil, 13  Wall.  23G);  so,  it  it  gives  a  master  a  liea  fur  his 
wayea,  he  may  enforce  it  by  a  proceeding  m  rfin  iu  ad- 
miralty. (The  Mary  Oratwick,  2  Sawy.  342.)  It  ia  im- 
material whether  the  claim  could  be  enforced  in  rem,  for 
the  remedy  will  be  aU'orded  Aocordiiig  to  the  hx  /orL 
(The  Boston,  BiatchE.  &  H.  309;  The  Lhampiim,  I  Brawn 
Adm.  6-20;  Tlia  Mag^e  Hammond,  0  ^^'alL  435.)  A  mar- 
itime lien  may  be  eulorceil  by  pr>iceediiiga  in  peraoitam  i£ 
the  property  has  paased  into  tha  hands  of  third.  ■^^^Ma4, 
(Sheppard  v.  Taylor,  5  Tetera,  GTJ-,  Cu\,W  ^,  ^iae.l  letfPR. 


720, )  When  there  can  be  do  Ilea  until  there  is  a  Beiznre, 
it  cannot  be  enforced  in  admiralty.  (The  Samuel  Strong, 
6  McLean,  587.)  It  has  juriadiction  to  euforce  a  litn 
ajjainst  third  pereoos  who  have  purchaaed  tbe  property 
BubjecC  to  the  lieu.  (Buckmau  v.  Diinn,  16  Bonk.  Heg. 
470.) 

Iiien  for  odTonces, — A  poraoa  who  lends  money  for 
the  purpose  of  repairs  or  fumiebing  supplies  is  entitled  to 
tha  same  privilege  aa  one  who  repairs  or  supplies  the  ves- 
(dI  (The  Union  Eipress,  Brown  Adin.  MQ;  Tha  Horatio, 
Bee,  167;  Tha  Boston,  Blatchf.  &  H.  309;  The  Medon,  2 
Wood.  &  M.  92;  Davis  v.  ChUd.  2  Ware,  78;  The  Luin, 
10  Wall.  192);  BO  oue  who  advances  money  to  release  a 
veesol  from  an  attachment  may  sue  in  admiralty  to  recover 
it  (The  J.  B.  Uujla,  4  Bisa.  234);  or  who  releases  her  by 
means  of  a  fltiiiiiUtion.  (The  Hoyle,  4  Bias.  238;  The 
Romp,  2  Abb.  U.  S.  31;  The  Eobortson,  10  Chic.  L.  N. 
220.)  The  shipwright  couoot  sue  in  a  port  where  there  is 
a  caoBiijnee  with  ample  funds  (The  Horatio,  Bee,  167; 
BmiJy  Bonder,  17  Wall  606);  so  the  admiralty  has  no 
jmisdietiun  over  an  action  by  a  broker  or  agent  to  recover 
a  bolanoe  due  for  advances.  (Mintarn  v.  Maynord,  17 
How.  477.)  If  a  party  loans  money  to  be  used  in  the  pur- 
ohoae  of  ft  vesaol,  audtakesa  power  of  attorney  to  sell  her 
as  secnri^,  the  agreement  is  not  maritime.  (The  Perse- 
verance, Bktchf.  &  H.  385.}  A  party  stipulating  for  tha 
release  of  a  vessel,  and  paying  the  amount  of  the  decree, 
does  not  thereby  become  subrngate  to  tha  rights  of  the 
former  lien-holder.  (The  Robertson,  8  Biss.  180.)  Money 
advanced  to  purchase  commodities  to  ba  shipped  to  the 

I  officers  of  the  boat  creates  no  lien.      (Tha    Josephine 
Spangter,  9  Ked.  Rep.  773.)    A  lien  toe  borrowed  mouey 
ia  on  the  same  footing  as  that  for  which  it  was  borrowed. 
(The  Guiding  Stor,  9  Fed.  Rep.  021.) 
,«■ 
s: 
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For  matarials  ani  supplies. — Any  contract  made 
'lo  eiiuip.  fit,  or  furnish  a  vessel  after  she  is  launched  and 
jfloat  IB  a  maritime  contract,  (1'he  Eliza  Lodd,  3  Sawy. 
619.)  Tha  admiralty  has  jurisdiotion  over  actiona  for  au^ 
pUea  and  materials  furnished  to  foreign  vesaola.  (The 
.   Jmvsaem,  2  GolL  3J9j  Tho  Sandwich,  1  Pot.  Adm,  233; 


The  Nestor,  1  Bnin.  73;  The  Ida  Stockdale,  22  PlttaK  L. 
J.  0.)  So  Bopplies  famiaht^il  in  cue  Stats  to  a  Tesael  ba- 
lonKing  to  another  are  famished  to  a,  foreign  vessel  (The 
IhaUs,  20  How.  Pr.  H7;  The  Cbarlea  Mearcs.  Newb. 
AJm.  197;  Tha  Choaan,  2  Story,  455;  The  NaBtor,  1 
Sum.  73;  The  Snptrior,  Newb.  Adm.  17fij  The  Henrietta, 
Kewh.  Adm.  284:  The  Hilnrity,  Blatchf.  ft  H.  8!);  Tho 
Stephen  Alien,  Blatelit.  &  II.  175;  Tha  Medora,  2  Wood 
&  M.  92).  The  liaa  attaches  for  proviiiana,  although  tha 
creditor  knows  that  the  master  toolt  tho  vessel  on  Bhares, 
and  ttiat  ha  ie  to  victual  and  mna  her  if  fnmish^d  on  the 
creiiitot  the  vessel.  (The  Munnoon,  1  Sprague,  37;  The 
Shtb  Starr.  1  Bpragno,  4.t3;  Tha  Phebo,  1  Ware,  263; 
Webb  V.  Fierce,  1  Curt.  104;  Freeman  v.  BnckinghiuD, 
18  Bow.  182;  Thomas  v.  OBbom,  19  How.  22;  Prattv. 
Reed,  19  How.  359  )  A  maritima  lien  does  not  attach  to 
a  Cinal-bnat  for  fEimily  BuppUes,  (The  T.  L,  Wadaworth, 
13  >ed.  Eep.  48.)  A  contract  to  furniah  nets  to  a  fishing- 
vessel  is  a  maritime  oontracL  (Lord  v.  The  Hiram  it. 
Dixon,  33  Fed.  Rep.  297- 1  A  contract  for  supplies  and 
fuel,  and  for  services  performed,  ii  a  mnrltiiiie  contract. 
(Juttev,  Davis,  21  Pitts.  L.  J.  N.  S,  94.) 

Over  bottomry  bonds.  ^Admiralty  juriBdiction  ei- 
tcnili  over  lidttomry  bonds  by  ■whomsoeyer  executed  (The 
Jerusalem,  2  Gall.  191;  Tha  Mary,  1  Paine,  67tj  The 
Draco,  2^nm.  157),  and  irrespectiva  of  tho  Ci>mpletion.  or 
non-cnmjiletion  of  the  voyage  (The  Draco,  2  Sum,  IS7); 
but  the  instrumant  must  have  the  essentials  of  a  bottomty 
bond  (Tha  Medora,  2  Wood.  &  M.  92),  as  tha  jurUdictioii 
depends  on  the  Babjeot- matter  of  the  contract  (Tha 
Mury,  1  Paiue,  671);  the  teat  being  the  subject-matter 
for  nbioh  the  thing  is  pledged  (Tha  Merloi*.  2  Wood.  A 
M,  92),  and  maritime  risks  must  be  incurred.  (Tho 
Atlantic,  Newb.  Adm.  614.)  The  bond  may  be  given  by 
the  owner  at  tha  hnme  port,  wbr'ra  there  la  an  express 
pledge  as  security  (The  Draco,  2  Sum.  157),  and  although 
tho  money  was  rot  burrowed  for  tha  purpose  of  t!ia  voy- 
^e,  (The  Draco.  2  Sum.  157!  but  see  The  Allitla, 
Crabbe,  326.)  If  tho  hjpotheoitiou  is  to  proouro  mate- 
rials and  supplies  in  a  foreign  port  without  assumiiit 
maritime  risks,  iC  is  not  cogniiabla  io.  BAlQir3^.VI  V^^^<i  £>^ 
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lantio,  Kewb.  Adm.  514);  and  if  a  KIl  is  drawn  it  must 
ihnre  the  fate  of  tlio  buuil.  (Tlie  Atlantic,  Newb.  Adm. 
614.) 

Kortgagea.     A  aioTtgB,gB  on  a  vcsBel  i«  ant  a  mari- 


Tlie  Mnlnrs,  2  WoimI.  &  il.  22),  and  admiralty  cannot 
dntoMH  the  lien,  (Ptiorile'a  Foiry  C.i.  v.  Beers,  20  How, 
283;  The  Jolin  .Tay,  3  Blatuhf.  67;  The  JJha  and  Alice,  1 
Wash.  C.  0,  29'i;  noalion  v.  The  M.dora,  3  Wood,  ft  M. 
nS.  8es  The  Hilarity,  Blatchf.  &  H.  00.)  Ths  admi- 
ralty hna  no  j  uriedictiou  of  a  poBsessory  action  bruughtbT 
a  mortgagee.     (Mnrnaa  v,  Taimocitt,  5  Ben.  25'2;  lue  W, 

D.  Hice,  3  Ware,  1 34;  The  Martha  WashingtoQ,  3  Ware, 
S4S.) 

Liana  conferred  by  State  statutes.  A  state  law- 
may  give  a  lien  nnt  iLlieady  cognizable  iit  adrainilty,  and 
Bathorine  its  tiufnpceine'it  in  rent.  ( I'he  Anierica,  3-t  CtJ. 
676;  Thu  J'jhn  t^hallorcja,  35  lud.  19;  Edwardav.  Elliott, 
21  Wall.  333;  The  Alabama  Bailo,  20  La.  An.  432;  The 

E.  B.  BobertB,  48  Ind.  476j  Wyatt  t.  Stuokley,  20  Ind. 
279;  TheMollieDaater.24Iuwa,  192;  The  Richard Bniteed, 
100  Maxs.  400;  T„e  Fanny  Barker,  40  Ma  23.%  253;  '1  lie 
UasDolia,  44  Mn,  67;  The  M  igaulia,  45  Mn.  6!);  Hnnen 
TTflttsiara,  45  MUa.  133;  Fisher  v.  Loling,  33  X.  Y.  Snp. 
337j  Murphy  v.  Balem,  8  N.  Y.  Sup.  140;  Sheppard  v. 
Steele,  43  N .  Y.  82;  Fralick  v.  Betta,  20  JJ.  Y.  Sup.  632; 
The  M.  Tiittle  V,  Bu.-k,  23  Ohio  St.  505.  Sea  the  City  of 
Eriov.  CauSeld,  27  Mieh.  479;  KiohoUonv.  State.  3  Har. 
ftMcR.  109.)  A  Stite law  may  give  a  lien  for  repairs  in 
the  ho:iie  p  irt,  and  confer  jnriadiction  on  a  State  court  to 
enforce  it  by  a  personal  action  and  attacluni^nt  agaioat  the 
vessel  (The  Hyatt  v.  Eoiti!,  4  Buah,  395;  The  ^ta^!ipht, 
103  RUaa.  227.)  or  writ  of  senneBtratinn.  (Leon  v.  G»l- 
cerai,  1 1  WalL  135.)  And  a  State  oourt  may  iaaue  sueh 
aUachme&t  in  an  action  brought  to  eiiforue  b  maritime 
unntraut  (,\lbaiiy  City  In*.  Co.  T.  Whitney,  70  Pit  St. 
248;  S-witzerv.  Heinn,  27  Ln.,  An.  25.)  Bt  the  prooAed- 
inghy  attauhmsatmay  bo  aLpinatan  owner,  and  bia  inter- 
cut ku  su'ijocted  10  sale  iu  a  State  Qiinrt  (!line  r.  'llieTiw. 


vor,  4Wall,  655:  Corwiuv.  Foy,  4^.  Va.  72Il  Metril 
\,  Poaboily,  40  Ga.  177);  bnt  it  mnat  be  in  a  flQit  in 
saiiaia  (Hahaerle  v.  Barrioger,  29  La.  An.  140);  and 
der  tlie  Scata  pruceEM,  whatsver  its  name,  the  veesel 
ba  held  to  aiiawer  tbe  final  jnilgment  {Strntbora  Dry  Dc 
Co.  V.  Tbe  J,  D.  Perry,  23  La.  An.  391;  but  a  State' 
canni't  create  a  maritime  lien  and  confer  jnriadic6oi 
the  a(bniraltyi«wni(ThaSyivan Grove,  D  Fed.  Rep.  335^1 
aa  on  a  cootract  nob  maritimB  (The  PactBc,  9  Fed.  Itsp. 
V20);  nor  for  naRUgently  cauaing  the  death  of  a  paraou. 
(The  Sylvan  Grove,  9  Fed.  Rep.  336. )  State  lesiElatures 
may  credits  liens  on  domestic  veaseU,  fonaded  on  maTi- 
t;me  contracts  (The  Belfnat,  7  Wall.  624;  The  Harriaon, 
1  Sawy.  3J3;  The  Edith,  10  Blaiohf.  46G;  The  New  Brig, 
Gilp.63));  bnt  it  cannot  provklo  for  the  enforceme''t  fti 
j-«m  (Tbe  Edith,  10Blatchf.4(iO;  Tlie  Kalorama,  lOWaU. 
204;  TbeBaif*iti  7  Walt  625);  nor  gi'-e  any  other  than  a 
commoQ-law  rumedy.  (Leon  v.  Galceran,  11  Wall.  185; 
The  CircasEjian,  ]2  Am.  Law,  Eeg,  291;  The  Editii,  10 
Blatchf.  466.)  Alien  givenby  State lavfoFmaterialsand 
repairs  furuiahed  to  a  vessel  in  a  home  port  may  be  en- 
forced in  admiralty,  (.\itcheaoa  v.  The  Endltsis  Chain 
Dredge,  40  Fed.  llep.  253.)  A  state  statute  raonot  effect 
the  admiralty  or  maritime  jnrisdicttan,  or  the  operation 
uEtha  maritime  law  In  maritime  cobcb.  (Bntlerv.  Boatcn 
&a  Steamship  Co.,  130  U.  S.  527.)  Conrta  oE  admiralty 
cannot  be  contratled  by  State  legialation  in  the  distribu- 
tion of  tbe  proceeds  ot  Veaaela  aobl  nnder  admiralty  proc- 
ess, bnt  ^iU  recognize  liens  created  by  State  statute  sud 
sasign  them  to  the  class  to  which  they  belong  under  the 
man  dm  a  law  of  priority,  where  they  will  share  equally 
with  other  liens  of  the  same  class.  (The  Menominie,  38 
Fed.  Bep.  197.)  A  lieu  on  a  ship  given  by  State  statu  la 
may  be  enforced  iu  admiralty.     IcL 

Enforcement  of  lieoa  givon  by  State  law. — Liens 
given  by  the  Statis  law  at  the  boms  port  of  avessel  will 
be  rocogDiaisd  (The  Gouprat  lompkins,  9  Fed.  Rep. 
620;  I'ha  Gqiding  Star,  9  Fed.  Rep.  621);  and  enforced  in 
admiralty  in  &  suit  in  rem,  (The  City  of  Salem,  10  Fed, 
Xep,  843,)  Hubiactto  the  qualifloation,  ol  ttie¥.WAi\'i.'«. 
(The  Alida,  Abb.  Adm.  163;  The  Ba.rges,  6  Yenn..^--  ^- 
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473. )  Wheni  a  Uen  is  created  by  the  kx  loci  eorUractui  it 
wilj  generally  be  enforced  by  the  kit  fori,  (liiB  Maggia 
Hammond,  9  Wall.  435;  The  BoBtoa.  Blatohf.  ft  H.  fOBi 
The  Champion,  1  Brown  Adni.  620.)  A  persoD  cannot 
eof  orca  a  lien  in  rem  ia  the  State  court,  although  he  niakea 
the  owner  a  party  (The  B.  F.  WoolHey,  3  Fed.  Rep.  457; 
■3imthera  Dry  Dock  Co.  v.  The  J.  D.  Perry,  23  La.  An. 
19;  Weston  v.  Morse,  40  Wis.  435);  and  a  bond  given  to 
TeleaseaTesselfrouiBeiKDie  under  prucesa  iBaiiel  from  a 
State  court  in  a  proceadmg  in  rem  is  void  (Ford  v.  Facet, 
29  Indiana,  fS2;  Brookman  T.  Hamil,  43  N.  Y.  554;  Voao 
V.  Cookroft,  44  N.  Y.  415;  Poole  v.  Kermit,  59  K.  T. 
664;  Sowell  v.  Melnotte,  1  Cin.  Rep.  60);  and  the  pnr- 
chaaer  ia  entitled  to  have  the  money  refunded  (Dow^  v. 
Melnotte,  1  Cin.  Rep.  00),  and  an  action  for  damages  jiea 
for  the  illegal  fleiaure  (Campbell  v.  Sherman,  35  Wis.  103); 
but  a  State  court  may  proceed  against  a  veasel  in  rent 
which  ia  not  subject  to  admiralty  jurisdiction.  (The  Trial, 
22  WU.  529.) 


Uaritime   torts. — Jarisdictioa  over  maritime   torts 
depends  on  locality,  and  is  limited  to  the  sea  or  to  nari- 

faole  waters  (U.  8.  v.  Coombs.  12  Pet.  72;  TheCommerc^ 
BUok.  574;  the  Plymouth,  3  WalL  20;  Thomaa  v.  Lane, 
2  Sam.  ]),  although  they  lie  within  the  limits  of  anothet 
ioveraignty.  (The  Eagle,  8  Wall.  15;  Thomas  v.  Lane,  2 
Sum.  1.)  The  jurisdiction  does  not  depend  on  the  fact  of 
the  tort,  but  upon  the  locality.  (The  Plymouth,  3  Wall. 
20;  Lake  Shore  B,  E,  Co.  v.^  Cochran,  15  Int.  Rev.  Reo. 
114.)  Torts  are  only  local  in  the  Boose  that  they  must 
'  e  committed  on  some  navigable  water  within  admiralty 
ognizance.  (Cheeaeman  v.  Two  Ferryboats,  2  Bond, 
63.)  The  junadiction  over  torts  extends  to  the  bigk 
eaa,  without  reference  to  the  nati'inality  of  the  ves- 
sel or  to  that  of  the  parties  (The  Jupiter,  1  Ben.  636; 
The  BnBsia,  3  Ben.  471;  Bemhard  v.  Greene,  3  Sawy. 
™10};  and  if  conmiittsd  in  navigable  waters  it  ifl  witJun 
LB  jurisdiction,  although  the  vessel  is  not  engaged  ia  for- 
_  ga  oommerca  or  commerce  between  the  States.  (The 
Commerce,  1  Black,  674;  The  Belfast,  7  WalL  Q24.)  It 
extends  to  a  tort  committed  on  a  canal  connecting  two 
navigable  rivers  affected  by  IlIio  tides.      (The  Avon,   1 
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Brown,  170;  The  Olec,  2  Hnghea,  12.)  Every  apeeieB  of 
toit,  however  occnrriug  and  whether  on  board  Tesael  or 
cot,  if  on  the  high  seas  or  on  navigable  waters,  in  of  admi- 
rilty  cognizance.  (The  PljmoutS,  3  Wall,  20.)  Tortfl 
are  cat  confined  to  wroogs  or  injuries  cnmnjitted  by 
direct  force,  bnt  embraoa  all  wrongs  anffered  in  Eon- 
BtKjuenco  of  negligence  or  malfeasance  (The  I'hiladelphia 
W.  &  B.  R.  E.  Co.  T.  Tuwboat  Co.,  23  How,  209J,  with- 
out distinction  as  to  property  or  person  (Chamberlain  v. 
Chandler,  3  Ma.'on.  242),  or  whether  a  direct  or  conaequen- 
tial  wrens,  as  o-ssault  and  imjirisonment,  dehial  of  com- 
forts audnecesaaries,  brutal  insult  and  maltreatment. 
(Chamberlain  v.  Chandler,  3  Masoa,  242.)  Thu  district 
courts  have  cognizauce  of  torts  committed  On  the  high 
Bcas,  when  the.partins  of  tho  voaael  are  found  within  their 
jurisdiction,  without  reference  to  the  nationality  of  either. 
(The  Koddleburn,  30  Fed.  Rep.  142.  And  sea  the  Belgen- 
laiid,  114  U.  a  355.)  Locality  is  the  te,t,  in  cases  of 
tort,  hv  which  to  dutermina  the  question  whether  the 
wrongful  act  id  one  of  admiralty  cognizance.  (Coramnr- 
cial  Trans.  Co.  v.  Fitzhugh,  1  Blsot,  S74.)  Marino  torta 
may  be  prosecnted  in  pa-iwaiit  in  any  district  where  the 
offending  party  resides,  or  in  rem  whenever  tha  offending 
thing  is  found  to  ba  within  tha  jurisdictinu  of  the  court 
issuing  the  process,  (Commercial  Trans,  Co.  v.  Fitijiugh, 
1  Black,  574.) 

Personal  injuries. — Courts  of  admiralty  have  juris- 
dii:lioa  of  an  action  of  damages  for  personal  injuries 
caused  by  negligence  of  tha  officers  and  crew  of  the  vessel 
(Tha  Mary  Stewart,  10  Fed.  Rep.  137;  The  Helios,  12 
Fed.  Rep.  732;  Ex  parte  Gordon,  12  Pod.  E«p,  223,  note; 
The  neury  P.  Dewey,  12  Fed.  Hep.  15;»);  such  injury  is  A 
maritime  tort  (Leathers  v.  Hlessiiigs,  4  Morr,  Traus.  777; 
S.  C  JSFeJ.  Bep.43,  note);  so  an  actiun  lies  by  a  passen- 
ger for  being  put  on  short  allowance  on  tha  voyage  (The 
Creole,  1  Phila.  193),  or  for  personal  injuries  caoHHlbyan 
exfilosion.  (f  n  re  Long  Island  Co,  5  Fed,  Eep,  599  )  An 
injury  to  a  person  of  one  vessel  caused  by  the  negligence 
of  those  charged  with  the  naviuation  of  another  vessel  is 
a  maritime  tort,  (The  Sea  Gull,  Chaao,  I4.i-,  Tl\e  &pa, 
Culi,  IGPittsb.  L,  J.  IJl,)     Aaiiiyity  oaWiti.  a 


caused  by  tiploBion  is  a  maritiioB  tort.  (The  HigUanS 
Light,  Chrue,  150;  TheNew  World  v.  King,  16  How.  4C0.) 
A  workman  employed  to  make  rejiaira  may  racovar  dam- 
ues  for  )□  juries  frum  negligenoe  ui  laoriug  a  vessel  (TliQ 
^Dilaheo,  2  Fed.  Bep.  600);  ao  a  yorson  employed  by  char- 
teren  to  trim  a  vessel  ii  injured  hy  dunnage  negligently 
stowed  may  maintoin  on  action  for  damages.  (The  Sate 
Canii,  2  Fod.  Rep.  241.)  The  admiralty  may  maintain  an 
Action  liy  a  paeeengcr  for  ill-treatment  and  injury  to  him 
during  ijie  voyage.  (Chamberlain  v.  Chandler,  3  Moeon, 
242.)  Su  a  huabaad  may  maintain  an  aetton  for  damagua 
for  injury  b>  hia  wife,  causing  her  doath.  (The  Sea  Gull, 
Chase,  145, )    The  admiralty  naa  jnriBdictio      ' 
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Heath  caused  by  negligence. — The  court  of  admi- 
ralty has  jnrifidiction  of  an  aciionof  damagos  for  the  doath 
of  a  person  caosed  by  negligence  (Holmes  y.  O.  jt  C  R. 
Co.,  5  Fed.  Ee]..  65;  Ex  parte  Detroit  Eiv.  Ferry  Co.  18 
FetL  Eep.  224,  uotei  The  Sylvan  Grove,  9  Fed.  Eep.  336i 
TheUighlaudLisht,  I  Chase,  150;  The  Towando,  MLeg. 
lnt.3»4;  The  Garland,  5  1-'«L  Eep.  924);  and  the  admin- 
iatratormay  bring  his  suit  in  rem  agamst the  veaseL  (The 
City  of  Brussels,  6  Ben.  370.)  But  in  the  absence  of  an 
act  of  Ccnurena  or  a  f>tate  atatnte  giving  the  ri^ht  of  ac- 
tion thert^r,  a  auit  in  admiralty  cannot  hemaiutainedin 
the  courts  of  the  United  States  to  recover  damages  fortha 
death  of  a,  human  being  on  the  high  teaa  or  ue  waten 
navi^ble  from  the  sea,  which  is  cansed  hy  neglicence. 
(The  Wjdale,  37  Fed.  Etp.  716;  The  Harriaburgv.  Kick- 
ards,  119  U.  S.  109;  Metcalfe  v.  The  Alaska,  130  U. 
B.  201;  Von  Pelt  v.  The  Alaska,  33  Fed.  Rep.  107; 
Welsh  V.  The  North  Csrobritt,  39  Fed.  Eop.  615.)  The 
United  States  district  court  has  no  jnrisdiction  of  « libel 
Sled  by  an  administratrix  for  the  death  of  ber  intestate 
from  a,  marine  tort,  nn<Ir3r  a  State  statute  giving  a  right  of 
action  to  the  peiEonal  representatives  of  una  whose  death 


ia  oanaad  1-7  a  wrongfnl  act  [OIbboh  v.  Tha  I.la  Camp- 
bell, ;U  Fed.  Rep.  432.)  Any  defensB  tlmt  will  bar  recov- 
ery in  the  State  coDrts  in  an  aoti'iii  for  uagligeucB  causing 
the  deuitli  ijf  a  person  must  be  held  euudlty  guud  ill  ad- 
iiiiralty.     (Ilia  A.  W.  ThompBon,  39  Fed.  Kep.  115.J 

Torts— Injuries  to  property.— Torts  are  not  cog- 
tiizalJa  in  admiralty,  nuleas  committed  on  watcra  within 
tho  admiralty  juriadiction.  (Tlja  Balfaat,  7  WalL  e-24} 
The  Clatsop  Chief,  8  Fed.  Eep.  163;  HolmeB  tb.  Ohio  & 
C.  R.  K,  Co.,  6  Fed.  Kep,  375.)  Aaactioii  may  be  main- 
t.iined  to  recover  money  lost  by  an  agent  in  gambling  with 
the  cogmnanoeiif  the  waster  or  an  officer  (ymith  v,  Wil- 
son, 31  How.  Pr.  27a) !  or  an  action  to  recover  go.pda 
placed  by  tha  maater  in  the  hands  of  a  salvor  en  a  frauiia- 
Isiit  claim  (dtftisaman  V.  Tha  North  Carolina,  1 1  Petora, 
40) ;  or  an  action  against  a  wrong-doer,  who  dttaiua  on 
lind  property  taken  at  sea  (Araer.  Ina,  Ci>.  v.  Juhnaon, 
Eiiitchf.  &  11.  9) ;  or  reBeuinKgoodsfrom  a pirate(DaviBon 
V.  StiuJekinB,  2  Pniue,  324;  The  North  Carolina,  15  PeterH, 
40) ;  or  for  unlawfol  seizure  of  pri^perty.  (M-.inro  v.  Tha 
Almeida,  JO  Wheat.  47.1;  Martina  v.  Ballard,  B  0,  BI;  Uc- 
Gratliv.  Csndttler,  Bee,  64 ;  The  Martha  Aqqu,  (dcott, 
13;  The  Magdalena,  Eae,  11  j  Johnson  y.  City,  8  Chio.  L. 
N.  121.)  So  where  ft  lighter  ia  tortioualy  taken  by  tha 
mafiterof  avea-elandnfledfnrhErbcDcfit.  (Tho  flureniie, 
4  Cent.  L.  J.  2i9.)  So  where  property  has  been  ille^lly 
and  piratjcaily  token  on  pnhlio  waters.  (Martin  v,  Bal- 
l.ird,  Bee  51.  A  party  deprived  of  hie  property  on  tha 
hi^'h  suaa,  whether  it  bBjlulaam,  Jetsam,  or  ligan,  has  hia 
remedy  inadmiralty,  (Amer.  InE.Co.  v.  Joh  sun,  Blatoht 
&  H.  9.)  80  the  admiralty  may  entertain  an  original  suit 
for  the  restitution  of  property  uolawfullyHeized  for  an  ol- 
layad  violation  of  the  revenue  laws.  (Bnrke  v.  Trevitt,  1 
Mason,  96.)  So  the  admiralty  has  jurisdiction  over  an  ao- 
tion  to  recover  the  value  of  lost  baggage.  (Tlie  H.  M. 
Wright,  Newb.  Adni.494);  or  of  themantime  tort,  where 
H  master  refuses  to  give  a  bill  of  lading  to  the  vendor,  the 
vc^nder  havmg  abauunded.  (The  Herreri,  9  Fed.  Bep. 
408.)  The  court  of  admiralty  jirotcuts  only  aubntautial 
rights,  but  nominal  claims  may  be  connected  with  Eu.b- 
stautial  rights  au  as  to  confer  jnriBA.ctiuti.     V^BTOsto  ■*  - 
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LntLer,  1  Carl.  4.1*. )  Tortioaa  aets  of  tha  maater  to  pro- 
TEnt  a  shipper  from  reeo»ering  poaBesaiao  of  his  goods, 
coimnitted  ia  port,  do  cot  fall  'within  the  jtuisdjctioii  of 
the  court.  (Tlia  Zenubia,  1  Abb.  Adm.  80.)  Tortii  com- 
mitted  on  land  are  not  cognizabls  in  tlie  admiralty,  and 
State  I  eolation  cannot  conf  or  tha  jnriadiction.  (ThaManr 
Stewart,  10  Fed,  Kep.  137.)  So  the_  owner  ot  a  derrick 
wbich  rests  npon  the  bottom  of  naTigable  water  canoat 
maintain  a  libel  for  injury  to  it,  though  it  is  entirely  Ear- 
TDimded  by  water.  (Tha  Maad  Webster,  S  Ben.  547.) 
For  j'edresfl  in  matters  of  tort,  courts  of  admiraltry  may 
proceed  in  personam,  and  inrcm  whentheinjory  iBBubjtwt 
of  a  maritune  lien.  (The  Comnkerce,  1  Black.  571 ;  The 
Bock  island  Bridge,  6  Wall.  212  ;  Manro  v.  Almeida,  10 
Wheat,  473 ;  The  Martha  Ann,  Olcott,  18.)  Locali^  ifl 
the  test  in  cases  of  tort^  by  which  to  determine  the  Wrong- 
ful act  is  one  of  Edmirijty  cognizances.  (John  Spry  Lom- 
berCo.  v.  The  C.  a  Green,  77  Mich.  139.)  Where  the 
liability  of  the  owners  of  a  steamboat  arose  out  of  a  tnari- 
time  tort  committed  on  water  which  was  a  navigable 
h'ghway  I  f  commerce,  the  district  court  had  jurisdiction 
of  it  in  admiralty.  (Tho  Tolchester,  42  Fed.  Kep.  180.) 
Damage  to  an  elevator  on  a  river  hank,  from  being  struck 
by  a  schooner  through  neglige uC  towing,  does  nut  consti- 
tute a  maritime  tort  nithin  atltnlralty  jurisdiction.  (John* 
■on  V.  Chicago  4  Pac.  Elevator  Co.,  119  U.  S.  388.) 

Cases  of  colliaion. — Dietriot  eonrtahave  jurisdiction 
of  cases  of  coUisicn  on  the  great  pablic  navigab'e  rivers, 
although  iriihiu  the  hmiy  of  a  county  or  above  the  tide. 
(Jackson  V.  The  Magnolia,  20  How.  296;  or  of  cotlisions  oc- 
:nrring  en  the  hij^  seas,  between  vessels  owned  by  fur- 
jigacra  of  different  nationalities.  (The  Bolgenland  t. 
Jensen,  lUU.  8.  ^tSS  )  The  liabUity  of  a  passing  steamer 
'~~  injuries  from  her  swell  and  suction  has  often  been  en- 
___  jed  in  aJmiralty.  (The  New  York,  34  Fed.  Rep.  757.) 
1  he  owner  of  a  vessel  libeled  in  rent  for  a  collisioa  may, 
by  process  in  pemoiiam,  bring  into  the  suit  Other  parties 
not  ber  owntrs,  alio  liable  for  the  some  collision.  (Joioe 
T.  Canal  Boats,  32  Fed.  Kep.  Q.iS. )  A  lilwl  in  rem  will 
lie  agunat  a  raft  for  collision  on  navigable  WA'ers.  (Sea- 
brook  V.   Eaft  of  Rjilroad  Crots-Ties.      (40  Fed.  R^-p, 
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69G.)  The  teat  is  tha  locality  of  ihe  thing  injured,  and 
ni)t  of  tha  thing  inflicting  the  injury.  (Boaton  v.  Crowley 
[C.  C.  D.  M^9s.]  33  Fed.  Reg.  202;  see  Ei  parts  Gordon, 
104  U.  S.  615.) 

Damages  for  in jnriaH  to  property. — TheadmiraJ- 

colliaioa  on  navigable  wateps  (Warring  v.  Qarke,  5  How. 
411;  TbBPeiuisylvania,9BIatohf.451;  Tha  Lotty,  Oloott, 
329;  The  Grand  Eepablic,  ]OFe<l,  Rep.  39S);  in  Buch  cases 
the  juriadiction  re«ts  on  the  maritime  tort.  (Tha  Grand 
RepubKo,  10 Fed.  Rep.  39S,)  They  hiye  inriadiotiou  ia 
case  of  collision  on  tbe  high  eetui,  between  foreign  veueU. 
(tba  BeUealiind,  9  Ked.  Rap.  576;  Thommnaen  v,  Wbit- 
wall,  12  Fed.  Rep.  891);  and  a  foreign  consul  may  main- 
tain suit  for  dirnngea,  canaeibyanAmaricMu'easaL  (The 
Sapphire,  11  Wall.  1S4.)  Over  suits  in.  pej-sonom. for  dam- 
a^DS  growing  oat  of  a  collision  its  juriadiction  is  not  excla- 
five  oCthalStattaO'irts  (Schoonmakerv.  Davidson,  1  Morr. 
Trans.  46);  but  courts  of  the  United  States  have  exclosivB 
j  uriadiction  ov^  colliuona  on  the  Ohio  river  ISohoonmakar 
V.  Oilmnre,  102  U.  H.  113),  and  they  have  juriBdiation  in 
rem  in  that  part  of  the  St.  Lawrence  which  is  within  tha 
district  (The  Propeller,  Eaat,  9  B^n.  76);  or  over  a  collis- 
ion between  a  tug  and  a  oanal-boat  aagaqed  in  harbor  sarv- 
iee  (The  Volunteer,  Brown  Adm.  150);  or  on  navigahlo 
watBi'B  within  tlie  body  of  a  county.  (The  Lauiar,  8  The 
Reporter,  ST5. )  Negligence  is  no  defense  to  an  action  for 
collUion,  (The  Jaroes  M.  Thompaon,  12  Fcd._  Rep.  180.) 
Ailmiralty  entertains  jurisdiction  on  proceedings  arising 
ejj  eiiiilraclit  orgiaMiex  ronlraelii,  oriielieto  or  qaagidtlklo 
(Raniav.  Mcyeil,  5Bea.74);  but  not  of  torti  or  inju- 
ries in  rent  or  in  personam  it  foreign  countries,  nor  of  con- 
tracts made  there  which  were  not  of  a  maritime  nature. 
(De  Lovio  v.  Buit,  2  Gall.  393.)  Tbe  aiimiralty  has  juris- 
d  ction  of  an  action  for  nejligence  in  towing  a  veisel,  al- 
though the  vayage  yrn  between  two  ports  in  the  same 
State  (Tlie  Brooklyn,  2  Ben.  547);  or  of  an  action  tor  in- 
jury to  a  piur  by  nugligen  e  iti  discharging  cargo,  unless 
the  pier  w  la  a  pirtof  the  land  (Vlayorv.  Hichland,  6  Ben. 
2S9;  KDrthwesiem  U.  P.icket  Co,  v,  Atlae,  2  Dill.  4-'4V. 
or  for  djmjgaj  to  a  fiiiatiug  dry -dock,  aWiiDn.'^  "aiQWtBi  ■<» 
Fib,  Tcoc-ta. 


the  land.  (TliB  Ceras,  36  Lgr,  Int  339;  hbb  Hagan 
Brockie,  II  Fed.  Rep.  793.)  VThers  ths  aubatance  of  the 
tort  was  cummitted  on  the  high,  aeaa,  if  it  be  all  a  continu- 
oaa  act,  juriaiictiaa  attachas,  tboaj-h  part  of  the  tranaac-- 
tion  took  place  oa  land  ami  vithio.  tlie  body  of  a  county, 
(ataele  v.  Thacher,  1  Ware,  91;  Plummer  v.  Webb,  1 
Ware,  91.)  It  boa  jurisdiction  of  an  action  fur  damages 
oiaasioned  by  negliRenoe  in  leaving  obstructious  to  impede 
navigation  (ebiladelphia  W.  ft  R  B,  B,,  Ca  v.  Towboat 
-Co.,  23  How,  21)9),  or  by  obatraotiona  in  a  nivieable  river. 
(Vortliwestem  U.  P.  Co,,  2  Ddl.  479.)  It  haa  no  joris'ic- 
tioQ  of  an  action  for  dami'ses  cauaei!  to  a  bridjje  by  negji- 
geuee  of  a  vessel  (The  Neil  Cochran,  1  Brown  Adm.  I&); 
nor  to  a  wharf  (The  Ottoiva,  1  Brown  Ad m.  3JS);  nor  for 
injary  to  buiiilijgs  on  land  by  fire  through  ne'Ugenoe  of 
those  in  chanje  of  the  veasot.  {The  Plymouth,  3  Wall, 
20.)  Juriadiction  attachea  only  to  tortions  aata  on  board 
theveaael.  (Tlie  Plymouth,  3  WalL  20.)  So  no  action  . 
cm  ba  maintidued  for  dama;{e9  from  negligence  in  hauling 
a  vessel  up  to  bo  placol  in  the  yard  for  repairs.  (Ransom  i 
v.  Mayo,  3  BlatcU.  70.)  The  district  court  baa  jarisdio- 
'     '  "  '  ir  damaglni 
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&  P.  M.  Mo.  2,  Dist.  Ct.  Wis.,  33  Fed.  Rep.  311.) 

Xiimited  liability  act. — Courts  of  admiralty  hays 
jurisdiction  of  cases  arising  under  the  limited  liability  net. 
(Norwich  Co.  v.  Wrisht,  1 3  Wall  104;  In  re  Long  Island 
Traofl.  Co.,  5  Fed.  Rep.  599:  Ex  parte  Shytou,  i  Morr. 
Trans.  207.)  Although  a  court  of  admiralty  takes  poassa- 
sion  of  a  vessel  under  tbij  act,   ^et  it  cannot  Gnjnin  s 

Sending  a~tion  a^nst  the  owner  in  a  state  court.  (Hill 
lannfactaring  Co.  v.  Proridenoe  ft  N.  Y.  S.  Co.,  113 
Mass.  itio.)  Tha  law  of  limited  liability  of  ship-owner* 
ia  a  part  of  our  maritime  code,  co-extensivj  with  the  gen- 
eral admiralty  and  maritime  jurisdiction,  on  the  aes  smt 
the  great  inland  lakes  and  tha  navigable  waters  conneot. 


;<>  peraous  or  goods,  i^  exolu- 
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hivb;  and  it  is  the  duty  of  all  other  courts  to  anspecd  pro-  ^ 

ceetlinga,  dismiss  the  suit,  and  refer  the  whole  mal.ter  to 
tha  district  oourt.  (Bliiok  v.  Southern  P.  R.  Co.,  39  Fed.. 
Rh[i.  5(i5. )  The  circuit  eoarta  have  no  jaiisdictiou  of  pro- 
ceodinga  to  limit  aehip-ownei-'g  liability,  iinder  U.  S.  Kbv. 
Stit-t.,  sees.  4282-42S5);  such,  proceedings  &re  enforoeable 
in  district  conrta.  (Elwell  v.  Geibe],  33  Fed.  Eeti.  71.), 
The  power  of  CongreBS  to  preacribs  the  procedare  in  ad- 
miralty is  not  necesaarilyreferableto  the  commercial  clause' 
of  tlie  Conatitutioii,  tbe-efore  tlia  fact  that  the  vessel  was' 
custumiirily  employed  not  in  foreinn  or  interstate  oomraTOB 
w;ia  immaterial,  (The  Tolcheator,  42  Fed.  Rep.  180.) 
Federal  coarts  may  appoint  reccii-era  to  control  auiti 
a^amst  OM-ners.  (Providence  etc.  Co.  t.  Hill  Mfg.  Co.,  109 
U.  S.  5T8.)  The  fact  that  ownara  claiming  the  beuetit  of 
limited  liability  succeed  on  th^it  iaane,  and  are  therefore  ao 
farentitliid  to  costs,  will  not  relieve  them  from  coata  of  the 
mna  isiup,  which  was  raised  by  a  denial  of  negligence,  if 
tlity  are  d  'feated  on  iluit  point.  (The  Leonard  Richards, 
41  Fed.  liei,.  818.) 

Proceed' nga. — The  oourt  may  proceed  either  in  rem 
oritiperMiia.it.  (Amer.  Ina.  Co.  T.  Johnson,  Blatohf.  & 
H.  0;  The  Merchant,  Abb.  Adm.  1.)  If  the  admiralty 
hai  juriailiotion  orar  tfaa  matter  in  a  proceeding  in  rent,  it 
his  juriadiotion  in  peraonant.  (Daria  v.  Child,  2  VVare, 
73. )  Ovdr  miritinio  contracts  it  has  jnrisdiotion  in  per- 
lotiam  M  weU  aa  in  nm.  (Andrews  v.  Wall,  3  How.  BGS; 
The  JernBalcm,  2  GaU.  349;  The  Volunteer,  1  Sara.  651; 
The  Draco,  2  Sum.  157;  contra.  The  James  ft  Catharine, 
B.^ld.  54t;  see  National  Steam  NaT.  Co.  T.  Dyer,  105 
U.  ti.  24.)  The  owner  of  a  vessel  nrn^  institute  proceed- 
ings to  obtain  the  beuefit  of  the  limitation  of  liability  pro- 
vided for  b]^  aeca.  4284,  42S5  of  the  Revised  Statutes, 
without  waiting  Eur  a  auit  to  be  begun  agaiust  him  or  bis 
vessel  for  tiie  loss  oat  of  which  the  liability  arises.  (Ex 
pirtB  Siaytim,  105  TJ.  S.  451.)  Proceedings  to  limit  the 
Uabidty  of  ship-ownera  for  losa  or  damage  to  goods  auper- 
sede  all  other  actions  for  the  same  loaa  or  damanes,  upon 
the  matter  being  properly  pleaded  therein.  No  injunc- 
tion from  the  district  court  19  necessary  to  give  tUew\  ftwJn. 
oliect.     (Providence  &  N.  y.  S.  B.  Co.  v,  liVW.  'lA^ij.  Cu., 


OS  XJ.  S.  5TS.)  A  petition  tinder  the  54th  adtninlty  rule 
.jiay  t>e  flloil  after  a.  trial  of  the  caoae  of  co]liaii>a  upon  ita 
merits,  and  a  final  decree  tbereon.  (N.  Y.  3i  Wilmington 
a  S.  Co.  V.  Muuut,  103  U.  3.  i;39.) 

Procedure  ia  rem.  — A  proceeding  in  rem  is  to  pro 
efFeet  to  a  maritime  lieu  arising  eitber  tx  conlraclu  or  ex 
delicto,  and  such  a  lien  iaa»i  exist  to  form  a  inyna  for  the 
proceeding.  (Tho  Hock  Island  Bridge,  6  Wall  213i  The 
General  Smith,  4  Wheat  438;  The  Peraoveranoe,  BlatebL 
A,  H.  3S3;  Tne  Paciic,  1  BUtchl  569;  The  Kate  Tiemaioe, 
5  Ben.  60;  The  Horoet,  Crabbe,  4'2G;  The  M^urlut,  2 
CarL  72;  The  Draco,  3  Snmp.  157;  The  Mag<,'ie  Hammond, 
9  WolL  435;  A  New  Brig,  1  Story,  241)  In  proceeUingB 
in  reai,  the  thi'>E  in  litigation,  must  be  in  the  custody  of 
the  law,  aod  jurudictiun  depends  upon  a  valid  eeiznra  luid 
control  of  the  res  by  the  marahal.  (Taylor  v.  Caryl,  20 
Ho«r.  5S3;  The  Commerc",  1  Biook,  574;  The  Robert 
'FoltoD,  1  Paine,  62);  TQe  OaixUa,  1  Sprague,  378.)  The 
loeua  gi'ienccuadanly  gives  juriadiction  (The  Bee,  1  Wkr^ 
332;  The  Aila,  2  Ware,  40S;  The  Commerce,  1  Blank,  674i 
The  Western  Motropoiis,  28  How.  ]'r.  2^3;  Tha  Erie,  S 
ells'.  45S;  TheE.  McCheiuey,  8  Ben.  150;  anditiaolno 
importanoB  to  whom  the  property  belongs.  (Clarke  v. 
Ifavi^atsonC  '.,  1  Story,  531.)  So,  if  proiierty  is  broiuht 
witlun  control  of  t!ie  court,  inrisdictioaidoonipleta.  {The 
mo  Grande,  23  WolL  458;  The  Uctlo  Charles,  1  Brook. 
347.)  A  proceeding  in  rem  ia  not  a  oommon-law  remedy, 
bat  a  praeeediiig  under  the  ciril  law,  aud  caanot  be  naed 
in  common-law  uouita  unless  given  by  sbitnte  (The  Mosaa 
Taylor,  4  Wall.  411:  Hine  v.  Trevor,  4  Wall.  555;  Tae 
Ji>ho  Richards,  Newb.  Adm.  73;  The  Goldau  Gate,  Newli. 
Ad'n.  2'^),  aud  no  form  of  action  at  common  hiw  can  ba 
re^oriled  as  a  corrent  remedy  with  the  ailmiratty  proceed- 
ing in  r-i<a  {The  Belfast,  7  Wall.  624);  noroaQaSv.tBlaw 
cunfer  jnri8iiiuti'>a  on  a  State  coart  to  entertain  a  liriiceod- 
ing  j'(  rem  tu  enforce  maritime  liea  in  a  miu-itioie  causa  of 
action  (The  Muses  Taylor.  4  Wall.  411;  Uine  v.  T^a 
Troi/or,  4  Wall.  535;  The  Eelf.ist,  8  Wall.  624;  The  Mut 
V.  Martin,  41  Ala.  712;  Tha  Rio  Gcsnde  v.  Rawson,  42 
Ala.  133;  Mnriihy  v.  Mobile  1  rade  Co,,  49  Ala.  436;  Bal- 
•--'  -   Wdtam-B,  SSIal.  311;    The   MoUie   Doatar,   21 
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Iowa,  102;  Haebei-la  v.  Bsmnger,  29  La.  An.  410;  The 
MatanMs,  19  La.  An.  334;  Tlie  Otter,  12  Minn.  46,1;  Tbo 
David  Tatum,  33  Mo.  4fJI;  The  Bee,  40  Mo.  263;  Brook- 
nian  v.  HimiU,  43  N.  Y.  554;  The  General  Buali  v.  Long, 
18  Ohio  St.  fl2l;  Dowell  v.  Goode,  23  Ohio  St.  390;  Cnmp- 
bell  V.  Sherman,  35  Wis.  103;  held  otherwise  in  The  lao- 
belK  1  Brown  Adm.  96;  The  Farmerv.  McOraw,  31  Ala. 
6j9;  The  Colunihia,  4  Cal.  '2G3;  The  Uncle  Sam,  9  CaL 
697;  The  Norway  t.  Jensen,  52  HI.  373;  The  Favorite,  10 
Minn.  242;  TheF,  Sigel,  10  Minn.  250;  Lu  ther  v.  Fowler, 
1  Grant  Ca.i.  176;  The  Portland  v.  Lewis,  2  Serg,  &  K. 
107;  TliaJii;iasD.iIortDa,20hioSt.26;  TheJohnOwen 
V.  Johnson,  2  Ohio  St.  US;  Keating  T.  Spink,  3  Ohio  St, 
lOS;  The  Trial,  22  Wia.  629);  and  althongli  a  State  law 
attaches  a  iien  to  a  maritime  caose  of  aotioa  aj^inst  a  do- 
mestic TeiS'jl  in  her  home  port,  yet  it  cannot  confer  jnrls- 
diutiontoenforaeittnrf'n.  (The  Edith,  11  Bbtchf.  4dl; 
The  Harriaon,  I  Sa  ivy,  333;  Marphyv.  The  Moliila  Trade 
f\>.,  49  Ala.  433:.Tlia  Caro'ine  Reed,  42  Cal.  469;  Mar- 
shall  V.  Cnrtla,  6  Bush,  607;  Ferran  v.  Hosford,  54  Barb. 
200;  Ballard  V.  Wiltshire,  28  Iiid.  341;   The  Hope,  42 


Poole  v.  Kermit.  53  N.  Y.  564;  Tlie  Petrel  v  .    -  i, 

Ohio  St.  602;  held  utharwiie  in  Bichardson  v.  Cleavelaad,  J 

5  Port.  251;  Flint  Rlv.  Co.  v.  Foster,  5  Ofl.  194;  The 
Mont^uk  V.  Walker,  47  111,  333;  WiUiams  v.  Hogan,  49 
111.  604;  The  E.  P.  Dorr  v.  Waldron,  62  lU.  221;  The 
Hilton  V,  Miller,  62  III,  230;  Southern  Dry  Dock  Co.  v, 
Gibson,  22  Li.  An.  62:1;  The  St.rlipht,  103  Masa.  227: 
The  Viotory,  40  Mo.  244;  The  Fanny  B:;jker,  40  Mo.  253  ) 
Its  Beaiense  in  proceediuga  in  rem  ia  oonclniive.     (Oelaton  n 

V.  Hoyt,3U'lieaL246.)   If  it  has  jnriadicUoninpersoiwnt  ^l 

while  proceeding  in  rem.  its  decree  cannot  ba  oollaterally  I 

impeached.  (Ciae  v.  Wooley,  6  lUno,  37.)  So  ite  decia- 
ioa  M  t'  whether  a  vesael  ii  domestio  or  forei^  is  con-  I 

ctuiive  jT'ie  Itio  Grande,  23  Wall.  433);  and  although  a 
liliel  is  dtimiaaed  for  want  of  jn  ladiction,  libelant  ia  not 
liable  in  truapaaa  for  taking  the  vaaael.  (Thompson  v. 
Lyle,  3  Watts  &  S,  106.)  A  lien  of  a  ship's  agents  in  » 
fo  eign  port,  for  ailvanjBi  for  general  avero-'je  ».t\KU\%  oiiV, 
ot  the  jettijon  of  a  part  of  the  cargo,  ia  eniQ<OM.^AB  Vj  «ai.^       . 


1  B3  DisTKicT  couKTj — jnatsEicnoN, 

(«  rem  in  aJmiralty.  (The  Dora,  3i  Fed,  R»p.  643. ) 
is  s:i9eDtial  to  a,  suit  in  rent  in  admira'ty  ajsiu^t  tha  re 
that  aa  aotunl  seizure  ba  made,  biiJ.  tlie  vessel  beaubjeutal 
primarily  to  tbe  satiafautidu  of  tha  jadjjuuiiit.  (Gindal 
V.  Comgan,  12J  Id.  582.) 

Iiibeleln  rem  maybe  pro^eciit^d  in  nny  district irhpi 
the  proporty  ia  fouud.  ((Jovganall  V.  Uuited  Stoti 
("Tlie  Slaver  Rei.deer"),  -2  UalL  333.)  The  diatrit 
court  of  tlia  diatriut  wliere  tha  seiAura  waa  made,  and  ik 
of  that  wlii^ra  tueaSenae  w.is  cuiucaitted,  hoa  jiirisdicti:! 
of  prucGGiliuL;s  in  rem  for  aa  allejjad  forfeiture.  (Til 
Marino,  9  Wheat.  391.)  A  vesiel  Bailing  oq  a  forei^ 
voyage  ia  to  be  tried  fursailmi;  under  a  cooatiuK  liceiuBll 
the  judiuiol  distriot  in  wliioh  the  aaizure  ia  made,  irithon 
reqird  to  the  district  where  tlis  forfeiture  aocrued 
(Keeoe  t.  United  States  6  Cr^ch,  304  )  A  valid  tcixari 
and  autnol  coatrol  of  the  reg  gives  jorisdictiou  of  tbi 
flubjeot-matter.  (Tha  Rio  Grinda  v.  Oiia,  23  Wall.)  I 
the  seizure  IB  made  on  tlie  hifj;h  seia  or  witliiii  tiie  terri- 
tory of  a  foi'ei^  power,  the  jnriadiction  is  conferrad  • 
the  court  of  the  dislriaC  where  the  progiertj  ia  carrt 
and  prucaaded  against.     (The  Meriuo,  Q  Wheat.  391.) 

Suits  in  pereonam. — The  United  Stataa  district  oob 


A  libel  may  be  maintained  for  nay  oauae  within 
jansdictioa  wherever  a  monitioD  nan  be  aerved  upon  tha 
libelee,  or  ao  attachment  matle  of  any  peraunal  pruiMntji 
or  credits  nf  bis.  (Re  Louisville  Under writors,  134  Vi 
S.  48S.)  They  have  juria  diction  of  alibel  infipnouum  aj^ 
a  oorporatiou.  (New  England  M.  Ins.  Co.  v.  Dunhi 
11  Wail.  1;  Ei  parte  Louisville  Under wrilera,  134  U. 
4dS.) 

Saving  of  conunon-lav  remedy.— This  olause  i 
inserted  t  j  indicate  that  tha  oonunuQ-Ia«'  rciundy  was  nol 
talieu  away.  (New  Jersdy  Co.  v.  March.aiits  B.  R.,  A 
How.  344.)  It  is  a  full  reoognition  of  a  CLincurreat  fori^ 
dictiim  in  coiumon-kw  courts  and  oourts  of  adnuriltj 
(VVavB  V.  Hyer,  Blatchf.  &  H.  233),  and  it  does  not  renda 
tha  jurudioUon  of  either  court  ezoliuive.     (Wiuiug  vl 


I  .Clark,  5  How.  41!  )  The  intentioa  is  to  sa 
J  in  thu3Q  oourba  wiiich  prooefi.L  acnording  to  the  oourae  of 
Ihe  commoa  law,  as  diatiugui^heJ  fioiii  the  cnuraa  of  od- 
uiritliy  (Steiimbuat  Co.  v.  Chuaa,  IG  VValL  5^:21;  and  the 
suitiir  hia  the  right  of  seeking  redress  ineitller  court  when 
it  i:an  be  so  ohtained  (Dou(;iin  v.  Champliun.  Trninsp.  Co. 
AS  N.  Y.  I);  be  can  maint^hia  action  in  the  State  coart, 
alth  lUgk  tiin  liability  of  the  owner  of  the  vessel  is  limited 
by  Cjn-re«  (Dougan  y.  ChampliiD  Transp.  Co.  56  N.  Y. 
1;  Bard  v.  Daly,  57  N.  Y.  237;  eoalm,  Chieholm  t. 
Northern  Trans.  <^.  GlBarb.  363);  as  an nution  tu  rai»ver 
damaj;eH  for  a.  colliaion.  (Stewart  v.  Hartz,  3  Bush,  433  ; 
DijibyT.  KentonlrunCo.,  SBu.-h,  106;  Sawyer  v.  Eastern 
Steamboat  Co.,  46  Me.  400.)  Courts  of  commun  law  deal 
with  Bhipa  OS  personal  property,  ILibla  to  thtir  remeilial 

Eoceas  of  attaeiunent  and  execution  (Taylor  v.  Cany,  20 
ow.  533;  TUo  a  F.  Woolaoy,  3  Fed.  Rep.  437);  aud 
Euch  peraun:il  actions  may  be  maintained  against  their 
owners  us  the  common  lawgives  [Hina  r.  Trevor,  17  Iowa, 
SiQiLoouv.  Galoeran,  H  Wall.  185) ;  so  a  creditot  may 
BUS  the  owner  in  a  Suite  court  to  recover  for  supplies  far- 
niched  at  the  home  port  of  the  vessel  or  elaewhere.  (Ciaw- 
ford  V,  lloiwrts,  50  OaL  235 ;  Southora  Dry  Dock  Co.  v. 
The  J.  D.  ferry,  23  La.  An.  33.)  A  Statoconrthas  joria- 
diction  of  an  action  for  damages  for  loss  of  g'>ods  thronek 
negligence  of  the  carrier  (Rake  v.  Tne  Owners,  G  Bosh, 
25;  Pariaot  v.  Helen.  S2  Miss.  617) ;  or  for  damages  for 
breach  uf  cuntroot  of  atfreightment  (Bohaiinan  v.  Ham- 
mond, 43  C»L  323;  Homo  Ins.  Co.  v.  Northwestern  P,  Co. 
52  Iowa,  223j  Baird  v.  Daly,  57  N.  Y.  237) ;  or  of  an  ac- ' 
tionfor  dim^i^jES  for  death  caused  by  negligence  (Steamboat 
Co.  V.  Cnaze,  IS  Wall.  522;  Dougan  v  Champlain  Transp. 
Co.,  66  N.  Y.  I) ;  or  for  a.  marine  tort  (Stewart  v.  Hartz, 
3  Bush,  43^;  i'ercival  v.  Hickey,  13  Johns,  257);  as  an 
action  for  tice  occisiiined  by  negligence  (Chishotm  v.  North- 
eru Trans.  Co.,  61  Barb.  363),  oraoactionofrepleviii,al. 
though  dcfeoiLantohums  title  under  a  marshal's  sale  (Daily 
V.  D.«,  3  Fed.  Bcp.  S&'S)  i  or  on  a  stipulation  taken  inad- 
miralty  (L  .case  v.  State,  1  Addis,  59) ;  or  an  action  for  a 
tteiialty  iinpoacd  by  a  city  ordinance,  (O^dcnaburg  v, 
Lyuna,  7  L^iuB.  215.)  A  State  court  may  DiftwA^iSa^'^ii^- 
iu  equity,  cs  to  reJoem  goods  Itom  8.^11  ft\aiHisi  ^J«  «^- 
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va  e  aenicea  (Caslimere  v.  De  Wulfe,  2  Sind.  3731;  • 
autian  fur  CumpensSiUon  fuc  Eolvoga  a^rviuea  vheie  ilisr» 
has  been  no  espraaa  coutract.  (Altuuty  City  Ilia.  Co.  v.. 
WbiUiey,  70  Pa,.  St.  24S.)  The  State  court  may  euterta' a 
a  LiJl  in  equity  Gleii  by  one  of  aeveral  owners  of  a  venal 
fur  oraala  thereof  nad  a  division  uf  tbe  pruoeeds  (Andrewa 
V.  Betts,  15  N.  V.  Hnjj.  322);  but  equitable  icmedi<s  are- 
nut  eaved  where  suit  19  brought  for  the  eufaruemeut  o(» 
miritinio  cou  tract.  (The  E  h:  VVoolsey,  3  tW.  Rep.  457.  > 
The  common  law  ia  not  competent  to  afford  a  remedy,  a» 
Imtweea  aultors  having  tnariiime  claimB  agaiuet  aremeL 
(StfiWartT.  The  Potomac  Ferry  Co.,  SHugbes,  572.)  Th» 
concurrent  jurtidLutiun  of  Df>mtnoD-law  courla  dues  not  de- 

Srivo  aJmiraltycuurtsof  juriadictiun.      (U'arriiijj  v,  Ciark, 
How.  441;DeI.oviov.  Jloil,  2Uall.  398. 

Over  Bsizares  aad  forfeitures.  — Congresa  diatin- 
guiaho^  between  auizurea  on  uuvij[4bta  watcru  and  those  not 
navigable,  or  aiiizurss  0.1  luud,  tiKlormer  being  within  tha 
admiralty  juii^ilictiun.  (The  Sl^'^e,  8  Wall.  IS;  U.  S.  V, 
\Viaeht=u.r,  99  U.  S.  372;  U.  S.  V.  La  Vengoauce.  3  DaU. 
231;  'Xhe  »jdly,  2  Cran^b,  4DS;  Tbe  BeUcy,  4  Craiicl^ 
4l3:  WheLin  v.  U.  U.  7  (Jranch,  112;  The  Samncl,  £ 
Wheat,  9;  'Iha  Margaret,  9  VVhaat.  421  j  The  Little  Ar-n, 
1  lai..e,  40;  Clark  v.  U.  S.,  2  Waah.  C.  C.  619;  The 
Qnei.il,4Ben.237;  The  lima,  1 2  Int  llev,  Heo.  42;  Poar- 
,  iia  Patka  ti^  Liilp.  231;  One  Hundred  and  Thirty  Bar- 
'ela,  1  Boiiii,  5Sii,)  It  iluBB  nut  extend  to  aeizares On  laud. 
,U.  a.  T.  Wirn:heater,  99  U.  H.  372.)  In  the  trial  of  all 
a.Msaa  of  SLizure  on  bitid,  the  district  court  aits  as  k  oonrt 
.f  crmmoD  law.  (The  Sarah,  8  Wheat.  3ul.)  Bcf<ir» 
judiuial  ou^niizance  can  attach  npou  a  firfeitureinreov 
tli-re  muBt  be  a  smzure  (The  Me'-ii,o,  9  Wheat.  391;  Th» 
W-Hhiiigton,  4  Blatuhf.  lUl;  The  Ann,  0  Craneh,  KJ9[ 
The  Mity,  6  Bias.  242;  Ninety-two  Barrels,  8  BLlcbf.  H^ 
The  Ori.nto,  5  Liisi.  460j  The  Fidaliler,  1  Sawy.  lB3j  An 
(iuenB.<at,  6  Maion,  231)i  and  the  Seizure  must  be  go  S 
and  Bubaidting  when  the  libel  orjuforioatiou  is  fit<.-d  (Klu 
Ann,  0  Crunch,  2oit;  The  Little  Cliarlea,  I  Bro-ik.  »*7)j 
but  if  there  is  an  agreement  to  that  effect,  it  OuntipnM 
■ubaiatiiitj  althimj;h  tbd  vubsel  is  b>:tng  Ciivigated.  Clha  ' 
AbLy,  1  Muauu,  bOO,)    Tuu  beizuri  must  bo  mode  wiibin 


»1Jie  (listrivt  tj  vest  jnriadiotioQ  in  rem  (The  Little  Ann,  1 
P^uti,  iJ;  Bee  The  Uerin  >,  S  Wheat.  31)1);  anlena  mo'le  on 
tlia  hi^li  seaa,  when  juriBdiddoii  attaches  to  the  court  into 
llliose  dlELiict  the  property  ia  carried.  (Tha  Meiinoi,  9 
■Wheat.  3J1;  The  Abby,  1  Mason,  3(i0;  Tha  Little  Ann,  l' 
PaiuB,  40.)  In  order  to  inatitute  and  perfeot  proceedings  ■ 
in  rem  the  thing  must  be  actually  or  cnoa'.ructively  wiihiii 
the  rtaoh  of  the  court.  (Keeiie  v.  U.  «.,  5  Craiich,  301; 
The  E«ini!Bpr.  2  WalL  383;  The  Ann,  9  Craoeh,  281*!  Tha 
Octjvii,  1  Gall.  4J8;  Tha  Abby,  1  Maatin,  363;  Three 
Hn.idn-d  and  Kinety-six  Barrels.  3  lut.  Kct.  B-io.  Ill) 
Aa  iuftirma:ion  ia,  rem  to  etiforco  a  forfEiture  is  a  oinl 
actiun,  oud  in  no  decree  touch^'B  tha  person  of  the  ofTend- 
m.  (J.  S.  V.  La  Vengeance,  3  Da  L  237;  The  Palmyra, 
12  Wheat  l.(  The  court  directs  the  Bi!e  of  the  vcsatl 
upon  oondemnation,  and  decrees  a  distribution  of  tlie  pro 
caeda  acuurilinj  tu  law.  (McLatia  v.  XJ.  S.,  6  Puteri',  404.) 
In  an  infommtian  in  ran  oa  seiznra  for  undervaluation,  if 
"the  decree  is  in  fasor  of  the  e 


itlitioual  upon  payment  of  dntiea  or 
fi  j-ig  a  reexportation  bond.  (U.  9.  v,  Tliree  Hundred  and 
Pifty  Cheats,  12  Wheat.  436:  U.  S.  v.  Five  Hundred 
Bmdh,  2  Ahh.  U.  S.  500.) 

Priisejorudiotio:!.— The  district  court  has  jurisdic- 
tion ovi:r  questiuuj  of  pilze  or  no  prize.  (The  Beteey,  3 
UalL  6;  Punhalloir  v.  Doane,  3  Ball.  54;  The  Amiable 
Kanoy,  3  Whaat.  Cifi;  Jecker  v,  Montgomery,  13  How. 
433;  Jennini's  v.  Carion.  4  Cranch,  2;  The  Admiral,  1 
WalLe^a;  Tha  Emulous,!  Gall.  5G3;  Tha  Anna,  Blatcht 
Prize,  337;  The  Mngdolena,  Bee,  11;  The  Amy  Warw.ofc, 
"  "^  ra;;;uo,  123.)    It  embraces  the  whole  questio-   


Hundred  and  Eighty-two  Bales,  Blalohl  Prize,  302;  U. 
8.  V.  Bales,  1  Woulw.  230;)  as  on  inland  navigalde  waters 
p.  8,  V.  Bales,  1  Woolw,  2315;}  or  on  a  whaif  (Pieces  of 
Merchandise,  2  Spm^e,  233;)  or  in  a  port  (The  Bmnloos, 
1  Gill.  663;  seoCook  V.  The  TJ.  S.,  9Ct.  ofOL  28S);  and 
whi:ther  the  capture  ia  made  by  a  naval  force  or  ccju- 
jiintly  withLind  foreea  (Bales,  Blatchf.  Prii*,  WflV."«^'» 
it  has  no  junadictioii  of  captntes  On  ^loiA^  Mi^^Kaa  "Coa  ^a-  , 
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ment  a!  force  operated  from  or  on  the  water.  [XT.  S 
WinohsBter,  09  U.  S.  372;  U.  S.  v.  Balea.  1  W™lw.  236; 
Cook  V.  U.  S.,  0  Ct.  of  CI.  283.)  The  district  court  has 
jurlsdictiuQ  of  al\  matters  to  be  determinsd  by  the  jus 
Irjli  {Sasportas  v.  Jennings,  1  Bay,  470;  see  Percival  V. 
Hiokey,  18  Johns.  257.}  Soot  all  matters  incident  ta 
captures.  (Saaportasv.  iTanniDga,  I  Bay,  470.)  Thecom- 
man-law  courts  have  no  jurisdiction  of  actioDS  arising  out 
of  a  captoro  aa  prize,  the  jiirisdictioo  in  admimlty  is  ex- 
cInsivB.  (Doana  v.  Penhallow,  1  D.-Ol.  213;  S.  C.  3  DalL 
54;  HosB  V.  Rittenhouae,  2  DalL  IGO;  Ko4ioa  v.  Hallett, 
IJ  Joliiis.  3-27;  Sasportaa  v.  Jennings,  1  Bay.  470j  Simp- 
s'>□  v.  Nadeau,  1  Uonu.  115;  Cheaot  v.  Fuussat,  3  Kuii. 
220;  Moisunnaire  y.  KeaUng,  2  QalL  325;  Hallett  v.  Ia- 
raothe,  3  Murph.  279;  bnt  see  Tajtier  v.  Swiait,  2  DalL 
SI. )  If  the  capture  is  joaHa  oa  navigable  waters  the  ciiurt 
has  jnrisdiction,  although  it  wai  made  outside  the  terri- 
torial jnriadictinn  of  the  court  (The  Tropic  Wini],  Blatchf, 
Prize.  64;  The  Hiawatha,  Blatchf,  Prise,  1;  Bales,  Blatdil 
Prize,  3.;^);  and  the  jurisdictioa  attaches  in  any  ooart  to 
which  t!iD  prize  may  be  brought  (The  Peterhoff,  Btatchf. 
FrisG,  Hi");  it  has  jurisdiction  although  the  vessel  was  de- 
stroyed bucauae  untit  to  send  into  port  (The  Zavnlla, 
Biatohf.  Prize,  173);  and  olthovioh  it  lipa  in  a  foreign  neu- 
tral port.  (The  Arabella,  2  OalL  3G3.)  Whenever  the 
prize  or  its  proceeds  can  be  traced  to  the  haude  of  any 
person  whatever,  jurisdiction  attaches  (Jccker  T.  Mnnt- 
gomery,  13  How.  4'J8.)  So  if  government  oppropriateB 
the  captared  vessel  to  its  own  use  jurisdiction  attaches, 
although  itia  notbrouuht  into  the  district  (The  Advoo3it<>, 
B:atclif.  Prize,  142;  The  A.  J.  Vi"W,  Blat*!if.  Prize,  133; 
The  Osc,-..l,i,  Blatchf.  Prize,  150;  The  Olive,  Blatchf. 
Pri/p,  l^.'i;  niid  the  court  will  proceed  to  adjndge  and 
n.i,. drill  II  ni-aiiiiril  reatitntion,  although  not  ootii ally  with- 
in its  iiii-;i-,j[(ni  or  control.  (.leoker  v.  MoatijoniEry,  13 
;;  TlidZrtvalla,  Blatchf.  Prize,  173;  The  Edward 
BUtohf.  Prize,  122;  The  Joseph  H.  Toons, 
Bl^tchL  Prize,  223;  The  Pevensty,  B  atJlif.  Prize,  628; 
The  A.  J.  View,  Blatchf.  Prize,  14l  District  courts  have 
eieljwivo  jtiriadiction  over  wnBom  bills  (MnisnnnairaT. 
Keatins;,  2  Oall.  325);  and  capturs  may  chance  Ihs  fnmm 
Had  apply  for  redreea  in  any  country  whero  the  ^>ra[iorty 
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13  found.  (MaiBDEiuire  v.  Keating,  2  Gall.  325.)  Ths 
district:  oourt  ia  but  ons  cuurt,  with  diCTerent  branches  of 
admiralty  jurisdiction  as  veil  HB  other  and  diatinct  sab- 
■  ■  (U.  S.  r.  Weed,  5  Wall.  62;  The  Siren,  7  WaD. 
A  libel  on  the  inataiice  side  of  the  ooart  cannot  be 
0  enforce  a.  clnim  or  lien  after  the  vessel  baa  bees 
taken  as  prize;  bnt  all  claims  can  be  adjusted  on  the 
prize  proceedings.     (Tho  Napan,  4  Wall.  034.) 

Prize — Capturea  by  foreign  veet^lH.— Acts  done 
nndar  the  autbority  (if  a  soveroi^  cannot  be  redreasBd  by 
the  tribunals  of  another  aoTereign  ( L'lnvincible,  1  Wheat 
S.jS);  so  if  a  foreign  vessel  brings  i  Is  prize  iuto  this  country 
the  district  court  cannot  detain  her  to  iuciuire  into  the 
circum9tance»  of  tho  luipture  (Talbot  v.  Jauscn,  3  Dall. 
133;  The  Divina  Paatoiia,  4  Wheat  fi2;  Cflstello  v.  Bon- 
teiUe,  Bee,  20;  The  Friendship,  Bee,  id;  Nostra  Signoia 
Del  Camino,  Bee,  43;  Mar;in  v.  BaUard,  Hee,  51j  The 
Wi  liam,  1  Pet,  Adm.  12;  The  Fannj',  1  Pet.  Adm.  309); 
SB  a  neutral  tribunal  has  no  jurisdiction  over  a  belligerent 
crniser  (L'lnvincible,  1  Wheat.  238;  U.  S.  v.  Peters,  3 
Dall.  J21;  Dei  Col  v.  Arnold,  3  DaU.  333;  Ghiaa  v.  The 
Betsey,  3  UalL  6);  bnt  neutral  courts  may  entertain  juris- 
d  ction  to  inquire  whether  the  capture  was  niade  un- 
der  a  lawful   oominisaion,    or  whether  fraoduleatly 


,  ratically,  or  in  violation  of  its  territorial  rights  (L'ln- 
vinciWe,  1  Wheat.  238;  Talbot  v.  Janaen,  3  Ilall.  133); 
but  not  over  a  claim  for  damages  for  a  tortious  capture. 
(Sbonghton  v.  Taylor,  2  Paine,  652.)  If  the  capture  is 
mode  within  the  territorial  limits  of  this  connt^y  by  a  ' 
foreign  belligeient  (The  Alerta,  9  Craneb,  359;  Tdbot  T. 
Jansen,  3  DaU.  133);  or  if  the  foreign  captor  has  violated 
the  neutrality  laws  of  this  country  (The  Entrello,  4  Wheat. 
203),  or  if  the  foreign  privateer  has  been  iUef^ally  equipped 
in  this  country  (falhot  v.  Janaen.  3  Dall.  133;  U.  a.  v. 
Peters,  3  DaU.  131;  The  Alerta,  9  Uranch,  aCilj  L'lnvin- 
cihlo,  1  Wheat.  23S),  or  if  tlie  force  of  the  foreign  vessel  is 
illagalTy  augmented  in  thii  countiT  (The  Alerta,  9  Crunch, 
353;  The  Eatrelhi,  4Wheat.  298;  The  Santiah  ma  Trinidad, 
7  Wheat  2S3),  the  district  court  wUl  award  rastitutir.Q  nl- 
th)ugh  she  did  not  make  tlie  capture  nnXi.Va\ie\\iA  ciu- 
taiued  hor  cumiuiaaion  at  the  beUigotent  ^rti  V^*^*''^ 
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Tara,  7  Wheat  471),  andaveBaelBentto 
for  sale  is  a  iozeiga  vessel.  (The  t-autiaaiina  'mniilad,  7 
■\Vheat.  233.)  iftho  prize  tribunal  of  tte  captor  awards 
reatitatioii  for  on  illeijal  capture,  the  district  aourt  may 
eitertaia  juriaiUctioa  of  a  auit  for  damages.  (The  Canda- 
lurn,  Bee,  00;  see  Stonghton  v.  Taylor,  2  Paine,  652.)  A 
1  rizo  court  of  one  oation  may  carry  into  effaut  a  deerea  o£ 

6  vriza  court  ia  iiuother  nation.  (Penhallow  v.  DoauB,  3 
D  11.  64;  Jcaniuga  v.  Caraon,  4  Crouch,  2;  The  Condalero, 
E"C,  83.)     In  cue  nf  recajitu'e,  eseajie,  or  volunUiry  dis- 

'  chance,  the  rigliti  of  the  courts  of  the  belb'gerent  are  gone 
(L,  invinoilile,  1  Wheat.  238;)  bo,  where  an  aljandonedprizo 
]  I  broa^b  in  by  a  neutral,  the  district  court,  after  dedaot- 
'iiiijfroin  the  prieeedH compensation  for  the  salvage  service, 
t'-.<3  tESiilae  will  be  awaited  to  the  liLat  poaaessrr.  (Mc- 
Bonnon  h  v.  Daanpr^-,  SJJall.  189;  L'Invinoible,  1  Wheat 
■-■ii;  Del  Col  v.  Arao'ld,  3  IJaX  333.) 

It  the  C'lurt  eutera  a  decree  for  candemnntion  nudertho 
couHio  itioQ  laws  with.mt  [irevioaB  aeizuro  the  decree  will 
be  doomed  voi.l,  even,  iu  a  colititeral  action.  {U.  S.  v. 
Winohesrer,  99  tj.  8.  372.)  So  if  property  is  not  a  lawfal 
prize  of  w:i.r  a  judgment  of  coudemnatioti  is  no  prntecticm 
to  tlie  ca;.tora.  (Slooom  v.  Wheeler,  1  Conn.  429,)  A 
court  of  common  law  hn  jurisdiction  of  an  action  for  the 
value  of  a,  vessel  and  cargo  taken  on  the  high  seas  and  ad- 
Judged  no  prize.  [Taxier  v.  Sweet  [Sup.  Ct,  Pa.]  2  Dall. 
bl.) 

Clause  19  —  Suits  bj  and  against  national 
hznAing  as30~i&tions.^A  national  banli  may  sue  in 
tia  district;  court  (Kennedy  v.  GiljBon,  8  Wall.  498);  or  it 
imiy  file  a  bill  to  obtain  the  appointment  of  a  wcaiver  for 
aa  inoolveut  corporation.  (Kfth  Kat,  Bank  v.  P.  ftC. 
R.  E.  Co..  2G  Int  Rev.  Rec  78.)  So  it  may  ho  anod  in 
the  district  court.  (Cadle  v.  Tracy,  11  Blatehf,  101.)  It 
can  be  aued  only  in  the  cQurts  designated  by  con- 
gresnonal  acts.  (Cadle  v.  Tracy,  11  Biatohf.  101);  and 
may  ane  and  be  sued  in  the  Uoited  Btntes  courts.  (Ken- 
nedy v.  Gibson,  8  Wall.  B06.)  8e.tion5198  of  the  Revised 
Statatea,  title  National  Banka,  eives  the  right  to  reoov^ 
back  twiue  the  amount  of  tlio  interest  illevally  received 

f  a  national  b-iiik.  (First  Kat,  Bank  of  Charlotte  v. 
-^SU.S.  141.) 


Clause  17— Over  cdusuIb. — Of  a  enit  bn 
aliEii  againsb  the  codsqI  of  hia  nation  to  recover  of^cijl 
faoa  impcciperly  enacted  ^Lorway  v.  Lnuada,  1  Low.  77}; 
l>at  if  euvd  joint'y,  if  be  la  not  liable,  no  jud^meDt  can 
be  eotured.  (Bixby  v.  JaDBsea,  6  Blati^hf.  315.)  Tha 
district  cuurt  of  tlie  United  States  baa  juriadiction  of  a 
aait  fur  libel  agoinat  a  cooanl  general,  who  is  nut  the 
diplomatic  repreaentative  of  a  government.  (Re  Buiz,  133 
V.  S.  403.)  The  district  court  of  the  United  Stati-a  h^a 
jurisdiction  of  a  suit  agoinat  a  citizen  of  the  Uuited  Statna 
who  is  a  consul  general  of  a  foraign  government,  foe  liliel. 
(Ue  B.iz,  1J5U.S.  403.)  A  state  court  cannot  abtain 
jiui^dictiou  of  civil  salts  a. ainstforei^  consuls.  (Davij 
T.  Paukai-d,  7  Petera,  276.)  Asmton  a  recognizanoo  ii  an 
original  proceeding,  under  the  Jadiciaiy  Act  of  1733, 
|;iTing  exc^neire  jurisdiction  to  ceurts  of  tht'  Uuited  States 
ovi-r  tnitd  against  a  foreign  consul  (Davjs  v.  Pacliaiil,  7 
Peters,  270.) 

ClauBB  IS— Ori^mal  jurisdiction  in  bankruptcy 
cases. — The  jurisEiiotion  of  the  district  court  is  derived 
from  the  Constitution  and  laws  of  the  United  Statea  (Na- 
tional Bank  v,  Lebanon,  5  DiU.  414);  andibbia  no  powers 
except  those  conferred  exproaaly  or  by  imp  ication,  (la 
re  Morris,  Crabbe,  70;  Clark  v.  Binninser,  3  Bjik.  Reg. 
61S;  S.  C.  38  How.  Pr.  3-H.)  They  cannot  aumm  n 
pai'tiea  before  them  from  without  their  districts.  (In 
re  Hir  ch,  S  Bank.  licg.  3;  Markaon  v.  Heaney,  4  Bank. 
Reg.  610;  Paine  v.  Caldwell,  6  Bank.  Reg.  fi5S).  Bo 
a  debtor  must  reside  within  the  juriadiction  of  the 
United  States  where  the  petition  in  bankraptcy  is  filed, 
to  give  the  court  jurisdictioa.  (Burton's  Caae,  9  Ben. 
3iM.)  Each  court  within  ita  own  district  may  exerciae  tha 
powers  conferred,  and  these  powers  extend  to  all  matteia 
of  bankmp'cy  without  hmitKtioa  (Latbropv.  Drake,  1^1 
U.  S.  510;  13  Bank.  Eeg.  182;  Burbank  v.  Biglow,  92 
U.  S.  179;  U  Bank.  Beg.  145;  Dnteher  v,  'WriKht,  94 
U.  S.  653);  and  it  is  not  ad'ected  by  the  facl  Uiat  an 
assignment  for  the  benefit  of  creditors  wna  maile  previous 
to  adjudication.  (Poole  v.  McDonald,  15  Bank.  Be?. 
600.)  Full  and  oomjilete  jarisr'iction  is  givenUi  vVc  ffe- 
triot  court   (In  re  Califoruift  Pec.  H,  Co.  %  fea^-J .  ^«i>. 
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and  its  jadpnetit  in  bankrnpky  caaes  is  conolnaive  (In 
rj  IvBB,  5  Dill,  l-tfi);  and  the  hct  of  juriaiHction  will  be 
presamed.  (Chemung  Bk.  v.  Judsja,  S  N.  Y.  ^'>i;  Wright 
V.  WatkinB,  2  (ireene,  547.)  Its  power  and  jurisdiction 
in  bookrupti^  are  ob  Bcparate  aod  distinct  f'-om  itapowet- 
as  a.  district  court,  oa  if  it  were  a  separate  and  dutioct 
organizatiuii.     (In  re  Norris,  1  Abb.  U.  S.  514. 

ExoluBivenesa  of  its  juriBdictioii  — The  property 
of  the  bankrupt,  thuugh  situate  in  another  State,  and 
mortgaged  before  inatitution  of  the  proeeediugi,  is  within, 
the  juriadictioa  of  the  bankrupt  court.  [Marhsoa  v. 
Heauey,  1  Dill.  497.)  The  adjudication  in  bankruptcy 
does  not  give  the  bankrupt  court  such  exclusive  juriadio- 
tion  over  prnperty  as  to  prevent  a  decree  of  foreolosum 
on  a  bill  filed  prior  to  adjudication.  (Jerome  v.  McCarter, 
16  bank.  Rag.  546. }  A  State  court  is  nut  ousted  of  its 
jurisdiction  in  attachment  by  proceedlDDS  in  bankruptcy 
uolesB  such  proceedings  are  pleotled  (Hebor  v.  KUnl«Hr){, 
IS  Bank.  Reg.  377);  but  when  the  district  court  hii  firat 
taken  jurisdiction  by  ordering  a  sale  of  mortgaged  preminea 
discharged  of  UenK,  it  thereby  ousts  tha  State  court  of 
jurisdictiun  to  foreclose  lihe  mortgage.  (In  re  Devore,  IS 
Bank.  Reg.  6Q.)  As  a  court  of  bankruptcy,  aState  court 
may  inqttire  int?iits  jurisdiction  (Chemung  ■ '     "'  '    ■" 


rendered  withoat  authority  of  law  (WcIIb  v.  Braokett  80 
Me.  61);  but  it  cannot  be  impeached  in  a,  collateral  action 
if  its  record  shows  it  has  jorisdictioD  (Michaels  v.  1*0.1^ 
12  Bank.  Heg.  152;  91  Walt  388;  Bisaell  v.  Posi,  4  Day, 
79;  Sloan  v.  Lewis,  12  Bank.  Reg.  173;  22  Wall.  150; 
08  N.  0.  657);  or  on  the  ground  of  fraud  (Michaels  v.  Post, 
21  Wall.  3«8;  12  Bank.  Keg.  152);  nuless  it  apueara  that 
the  decree  la  void  iu  form,  or  that  due  notice  of  the  peti- 
tion was  not  given.  (New  Lamp  Chimney  Co,  v.  Ansanift 
B.  ScV.  Co.,  91  U.  S.  650;  53  N.  Y.  123;  13  Buik.  Heg. 
3S5. )  5o  it  has  no  jurisdiction  when  the  jwl icy-holder* 
are  not  noticed  of  the  meeting  held  to  authorize  pmceed- 
ings  in  bankruptcy.  (Atlantic  Mut.  Ins.  Co. 'a  Case,  9 
Ben.  270).  Where  inv<iluQtary  proceedings  are  dismissed 
b  Mud  thea  reinstated,  withoat  notice  oc  ayiiearauce  of  tbs 


i 

^BjSebtor,  the  ndjnilication  ia  void.     {Gage  v.  Gates,  63  Mo. 
^blS;   15  ISank.  Beg.  115.) 

§  53.  InjTy  to  person  or  property  or 
deprlTation  of  right  ander  civil  rif^lita 
a«t9. — Kqual  rlglitB  In  Inns. — That  all  per- 
sons within  the  jurisdiction  of  the  United  States 
shall  be  entitled  to  the  full  and  equal  enjoyment 
of  the  accommodations,  advantages,  facilities  and 
privilegea  of  inns,  public  conveyances  on  land  or 
water,  theat«r3,  and  other  places  of  public  amuse- 
ment; subject  only  to  the  conditions  and  limita- 
tions e  3  taijliahed  by  law,  and  applicable  alike  to  citi- 
zens of  every  race  and  color,  regardless  of  any  pre- 
vious condition  of  servitHd&  {18  U.  S.  Stats, 
336;  1  Sup.  Eev.  Stats.  148;  sec.  1.) 

Sections  1  EDd2  are  unconstitutional  as  applied  to  the 
several  Stataa.     (U.  S.  v.  Stanley,  28  Alb.  L.  J.  406.) 

Penalty  for  violatiou. — That  any  peraou  vho  shall 
violate  the  foregoing  sectioa  by  denying  to  any  citizen,  ox- 
c  pt  for  I'easons  by  lav  applicable  tocitizsnaof  every  race 
and  color,  ami  regardlaBa  of  any  provioUB  condition  ot 
Hervitnde,  tiie  full  enjoyment  of  any  of  the  aceommoda- 
iiuns,  ailvsntages,  facilities  or  privileges  in  said  section 
enumerated,  or  by  aiding  or  incitiug  such  denial,  shall, 
for  every  such  aQdnse,  firfait  and  pay  thd  sum  of  live 
hundred  dollars  to  the  person  aggrieved  thereby,  to  be  re- 
OLiVered  ia  an  action  o£  debt,  with  fnll  coats;  and  shall 
aUo,  for  every  such  offense,  be  deemed  guilty  of  a  misde- 
mcaiinr,  and,  upon  convictioa  thereof,  sbail  be  fined  not 
less  than  live  hundred  nor  more  than  one  tJiousand  dullani, 
or  shall  be  i  npriaonafl  not  less  than  thirty  days  nor  more 
than  one  year;  provided,  that  all  persona  may  elect  to  sua 
f,>r  the  penalty  aforesaid  or  to  proceed  under  their  rights 
at  common  law  and  by  State  statutes;  and  having  so  elect- 
ed to  proc'^ed  ill  the  one  mode  or  the  other,  thojr  right  to 
procetJ  in  the  other  jurisdiction  ehalL  he  \>»it«i.    'fii'cA. 


^ings,  ^tJUE^V 


this  proTiao  thaH  not  apply  to  crimiiml  proceedinns,  d 
under  tbia  act  or  the  cr.minal  law  (.f  any  State;  aJid  pro- 
viileil  further,  th  tt  a  judnmBnt  for  the  pianlty  in  favor  of 
tha  party  agg"ieved,  or  a  jndpnent  apun  aa  indictmeut, 
BiuJibenbartoeitherproseuutioiirespeativeiy.  (Id.  se     ~' 

JuTiadiction. — That  the  diatriot  and  tircuit  courts  of 
the  Uu.tisd  Statea  ahall  have,  exc. naively  of  tlie  courts  of 
tha  aeverul  States,  cognizance  of  all  orimes  aud  offensea 
ajjainat,  and  violations  of,  the  provi^iom  of  this  act;  uid 
BCtionB  for  the  penalty  given  by  the  preceding;  Reetion  m^ 
beproaecuteil  ia  the  terncurial,  district,  or  circuit  courta 
of  the  United  States  wherever  the  di;feudant  may  liefouud, 
without  reganl  to  the  other  pa-tj;  the  district  attomiys, 
marshals,  and  do[>ut^  marshals  of  the  United  States,  anil 
ouminiaaioneia  appointed  hy  the  circuit  and  lerritorial 
conrta  of  tha  Uattod  State<>,  with  powers  of  arrcBtins  and. 
irapiiacining  or  bailing  offenders  sgaioat  the  laws  of  tha 
tborized  and  re- 
,  .,     „  Fery  person  who 

Bhall  violate  the  provisions  of  tliis  act,  and  cause  him  to 
be  arrested  and  imprisaned  or  liailed,  aa  the  coie  may  be, 
fur  trial  before  aucn  ouort  of  tl.a  United  States,  or  te  ri- 
torial  court,  aa  by  law  has  cognizance  oE  the  olfe  se,  ex- 
cept  in  respect  of  the  right  of  action  accruing  to  the  per- 
SviQ  aggriuved;  audeucli  disCrict  attorneys  shall  cause  sach. 
■  '  -  DcutedtotheirtermiQationasinother 
nothing  contained  ia  this  section  shall 
he  construed  to  deny  or  di'feat  any  right  of  civil  action  ao- 
crniug  to  any  person,  whether  by  rcison  of  this  act  or 
otherwise;  and  any  district  attorney  who  shail  willfully 
tiil  to  institute  and  proaecate  tha  pr<iceo.'iugs  herein  re- 
quired shall,  tor  every  such  offense,  forfeit  and  pay  the 
Bam  of  tive  hundred  dollar]  to  the  person  agsrievcd  there- 
by, to  be  recove.ed  hy  an  action  of  delit,  with  fu'l  costs, 
and  shall,  on  co]iviction  thsreuf,  he  deentt^d  guilty  at  a 
niijde.iie^^nor,  aod  be  tiiied  not  leas  than  one  thousand  QOr 
mure  than  tive  th'Jusand  dollars;  and  proBiiled  fkrthtr, 
tliat  a  jud^eut  for  tlie  penaltj^  in  favor  of  the  party  ag- 
gdevod  against  any  suuh  district  attorney,  or  a  jad^nent 
Uj'jon  an  iiilit'tmonb  a^iinst  any  such  d. strict  attorney, 
ebJl  be  a  bar  tj  eithjr  projooutioa  roipectivoly.     (Id.) 


ingetobeprof 
pmviddl,  that 


§  54.     ■Inrisdlctloli      concurrent     witll 

conrt  ofclalms. — The  district  courts  of  the 
United  Stat«3  shnll  Lave  concurrent  jiiriadiction 
with  tlie  coiiit  of  claimB  sa  to  all  mattet-s  named  in 
the  prei;eiiing  section,  where  the  amount  of  the 
claiiu  dous  nob  exceed  one  thousand  dollarB,  (24 
U.  S.  StHts.  605,  see.  3.) 

§  55.  Mandamus  to  compel  perform' 
nnce  of  duty  liy  carrier.  —  District  couita 
shall  have  jurisdiction  upon  the  relation  of  any  per- 
son, fiiin  or  corporation  to  issue  &  writ  of  manda- 
raua  agaiuKta  common  carrier  to  comp<-l  him  to  move 
and  transport  traffic,  or  to  fiirnisli  facilities  for  the 
tiansportation,  nnder  the  Act  of  March  2,  1889, 
Amendat-ory  to  the  Act  to  Regulate  Commerce,  ap- 
proved Fehmary  4,  1887. 

Fiocednre  in  banhraptcy  cases.— The  Federal 
cnurt  hia  exgluBive  jnriadiction  over  autiona  Irought  liy 
Msignpea  to  recover  property  claimed  to  have  been  in  via- 
Inriiin  of  luw.  where  the  vnlne  excee'Ia  MvoiiiiDdreil  dollars. 
(iHcott  V.  McLean,  ISBiuk.  Ee^.  79.)  Ila  juriediction  ii 
of  two  kirdi ;  fiml,  oa  a  court  of  bankruptcy,  nud  aactoinl, 
of  an.  oidinary  court  overeaJtB  Btlnw  or  in  equity,  bronght 
hy  or  a^aiiiBt  the  oaaignee.  (Lnthrop  v.  Drake,  SI  U.  S. 
£16.)  It  L  IS  jurisdiction  ti>  enforce  alien  npon  the  prop- 
erty of  the  Im-iltrnpt  afjairiat  third  peraona  wha  havo  put- 
ch-i.edthe  pri.pert/  (Eackmau  v.  Bunn,  10  Bank.Beif. 
470),  or  t>  euLertai n  an  nppHcatlua  to  vacate  a  certificate 
o£ti3olnr,-B.  (Allen  y.  Thompaon,  lOPed.  Hep.  116.)  Jt 
miy  order  the  sale  of  mortgaged  real  eatate,  but  notice 
Binstbefi'Bt  givanto  thanmrtgagps  to  show  why  the  sale 
should  Dot  have  the  elfect  of  aiBi;hari,'ing  his  liun  {Day  v. 
Noriewor-hy,  23  Wall.  128) ;  and  persnnal  service  on  one 
member  o£  aiirmia  not  sulSoieot.  (laett  y.  Stnart,  10 
Bonk.  Reg,  191.)  A  poHtion  agiiinat  a  ba'ikmpt  anilV.ia 
Bureties  oo  a  bond  for  go.jda  aeited  mtij  \ic  ^xoii>aii.ii- 1<>- 
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OD  the  equity  side  of  the  ctmrt.  (Xiiabui^sr  v.  Guaett,  1 
Uogli' g,  620.)  Federal  courts  have  exclusive  juriddicli'in. 
to  recover  the  vilne  of  gooiie  fraudulently  transferred  by 
the  baiikrujit.  (Bramley  v.  Goodrich,  laBauk.  ltag.2S9.) 
They  hdve  j uriadiutioa  of  c^'utruvergiea  aa  to  fuiiila  ia  tlu> 
hiinitB  of  Bu  aBsignee,  without  reLjard  ta  citizenship  {In  re 
Sjljine,  18  Bank.  Keg.  151);  ancf  jietitioniiiff  oreditorB  of 
one  district  may  appfy  to  the  diatnct  court  of  muither  dis- 
trict to  restrain  interference  with  debtor's  pniperty.  (la 
re  Martin,  5  Law  Rep.  Il>3.)  So  the  oasigDeeinay  recover 
moneys  paid  reaideats  of  another  diatriot  in  violatii.n  of 
the  bankrupt  set  in  the  district  court  of  that  district 
(Snearman  v.  Bingham,  3  Cliff.  6S2);  but  he  cannot  pro- 
aeeil  by  attsolimeiit  against  a  party  in  a  distiict  where  the 
latter  neither  resides  nor  ia  found,  (Nazro  v.  Crajfin,  3 
Pill.  474.)  Au  assignee  elected  in  one  district  may  mati- 
tateproceodiugt  ia  another  district.  (Shearman  v.  Bing- 
ham, 5  Bank.  Reg.  34 ;  7  Bank.  Reg.  490  ;  Uoodail  v. 
Tntt'.e,  TBaflk.  Reg,  l'J3;  Moore  v.  Jonna.  23\t.73S); 
but  see  lu  re  Richardson,  2  Bank.  Keg.  232 ;  Markaiin  v. 
Heimey,  4  Bank.  Reg.  SIO;  Jobbins  v.  MuLitague,  6Baak. 
Keg.  509.)  An  assignee  in  bankruptcy,  if  niuide  a  party, 
must  come  in  an  I  nasurthis  rights,  or  he  will  be  barred  by 
decree  on  default.  (Turuor  v.  T.  B.  &  W.  II.  Co..  8  Bisfc 
381.) 

g56{5G4).  Seizures  for  forfeltare. — Pro- 
ceedings on  seizures  for  forfeiture  of  any  vessel  or 
cargo  entering  any  port  of  entry  which  has  been 
closed  by  the  President  in  pursuance  of  law,  or  of 
goods  and  chattels  coming  from  a  State  or  Bection 
declared  by  [irocUmation  of  the  President  to  be  in 
insurrection,  into  other  paria  of  the  United  States, 
or  of  any  vessel  or  vehicle  conveying  such  pro])erty, 
or  conveying  persona  to  or  from  such  State  or  boo- 
tion;  or  of  any  vessel  belonging,  in  whole  or  in  part, 
to  any  inhabitant  of  such  State  or  section,  may  be 
prosecuted  in  any  district  court  into  which  tTie 
property  so  seized  rany  be   taken,  and  proceedings 


instituted  ;  and  the  district  court  thereof  sli nil  have 
as  full  jurisdiction  over  SQch  proceedings  as  if  the 
seizure  was  made  in  that  district  (Bev,  Btuta,  sec. 
56i.     See  sees.  B3U1,  5317.) 

Original  juriHdiction.~Its  jurisdiction  over  such 
pr.HiaedingB  ia  oriyioal  (Lalhrop  v.  Drake,  91  U.  S,  516; 
Bflchiiiaii  V.  Packjtnl,  2  Sawj,  264),  in  the  district  where 
BuiTMTB  ia  niado  (ShesroiaQ  v.  Bingham,  1  Luw.  575),  and 
isiirji  oasteJ  hy  decree  of  the  State  coart.  (In  re  Inde- 
pendeut  lua.  Co.,  2  Low,  ST.) 

§  57  (5G5).     Prize  caasos  after  appeal. — 

Any  district  court  may,  notwithstanding  an  aopeal 
to  tlie  Sufireme  Court,  in  any  prize  cause,  make  and 
execute  all  necessary  orders  for  the  custody  and 
di-po3al  of  tlie  prize  property,  and,  in  case  of  an 
a|ipe,il  from  a  decree  of  condemnation,  may  pro- 
ceed to  make  a  decree  of  distribution,  ro  fur  as  to 
drterniine  what  share  of  the  prize  shall  go  to  the 
captors,  and  what  VKssela  are  entitled  to  participate 
thei-ein.    (Rev.  Stata.,  sec.  6Co.    See  sec.  4637.) 

§  68  (5C6).      Trial  of  iHsnos  of  <^ct.— The 

trial  of  issues  of  fact  in  the  district  courts,  in  ftll 
ciuseaescejit  cases  inequity  and  cases  of  admiralty 
and  maritime  jurisdiction,  and  except  as  otherwise 
provided  in  proceeding  in  bankniptcy,  shall  be  by 
jury.  In  causes  of  Admiralty  and  maritime  juris- 
diction relating  to  any  matter  of  contract  or  tort 
arising  upon  or  concerning  any  vessel  oE  tweniy 
tons  burdiin  or  upwards,  enrolled  and  licensed  for 
the  coatting  trade,  and  at  the  time  employed  in 
tlie  business  of  commerce  and  navigation  between 
[diices  in  different  States  and  TerriWiiea  \\'i;i'.jvi.  \\-ia 
lakes  and  navy'able  waters  coancctinj  "Cae  \^'«.'i>i 
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the  trial  of  issues  of  fact  sliall  be  by  jury  wtea 
either  party  requires  it,     (Rev,  Stats,  sec.  566.) 

Trial  of  issuan  of  fact.— .Sections  6J9  and  670,  ponf, 
relatiup  to  the  ti-inl  of  inauea  of  fai;t,  ayiily  only  to  thi 
trials  in  tho  circuit  court.  (HowhtI  v.  Crompton,  14 
Bliktchf.  333.)  Thia  clause  exclnded  prize  caoaea  (Ths 
EajjIb,  S  Walt.  15),  and  does  not  bvp'J  to  vessela  engaged 
in  the  domKBtic  commerce  of  a  Stata  {The  Goaoaee  Chiaf 
V.  Fitzhnuh,  12  How.  441;  Hina  t.  Trevor.  4  Wall.  655: 
Tha  CoallBarye,  3  Wall  Jr.  63);  but  is  confined  to  cues 
arii-.ing  upon  the  lakes  and  nari^ble  watt^ra  connscti&g 
theai  (Hine  v.  Trevor,  4  Wall.  655;  The  Bafkua,  Newb. 
Adm.  1);  anil  it  embraces  ariiSotLil  commnaiuationi,  enab 
aa  canals.  (The  Young  America,  Newb,  Adm.  101.  8e» 
generally  The  Flora,  1  Bi^s.  29;  The  Globe,  2  Blstohf. 
i27i  The  Euvenue  CnUer,  Brown  Adm.  76;  TheToluutee-, 
Brown  Adm.  159;  The  General  Cass,  Brown  Adm.  334; 
Allen  V,  Newberry,  21  How.  244.) 

Trial  ty  jury.— Trial  by  jnryis  rather  a  mode  of 
exercising  jurisdiction  than  a  anbstantial  patto[  it  (The 
Uaglo  8  Wall.  15);  and  altboagh  the  court  has  no  powerr 
to  try  an  admiralty  case  by  jury  except  as  nllowsd  by 
statute,  yet  it  may  submit  a  question  of  fact  to  comnun- 
sionera  or  referees.  (Lee  v.  Thompson,  3  Wood,  167) 
So  the  trial  by  jury  may  by  waived  by  the  parya!. 
(Henderecn  v.  Distilled  Sjiirita,  14  WalL  4-1  )  Ihe  de- 
mand for  a  jary  trial  mnat  show  that  tho  caao  falls  withliL 
thia  section.     (Gillet  v.  Pierce,  Brown  Adm.  5j3.) 

§69(369).  JnrlfHllctlon  in  caaes  ti 
Ctrrcd.  from  territorlnl  courts- — ^When  any 
territory  is  admitted  as  a  State,  and  a  district  court 
ia  established  therein,  the  said  district  court  Bhall 
take  cognizance  of  all  cases  which  were  pending^ 
and  undetermined  in  t!ie  superior  coMrt  of  suoli 
Territory,  from  the  judgments  or  decrees  to  be  ren- 
dered in  which  writs  of  error  could  hive lieen sued 
out  or  appeals  taken  to  the  Sapreme  Court,  aul 


.    §3  0' 

shall  prpceed  to  bear  and  determine  the  eome. 
(Rev.  ytata.  sec  563.) 

Thin  section  inoludes  civil  and  criminal  cases,  and  nnder 
it  thia  court  can  revise  »  judgment  of  the  saperior  court 
which  was  transferred  to  tha  district  court  ot  the  northern 
district  of  Florida.  (  "orsyth  v.  U.  S.,  9  Row.  571.)  The 
Eupplamentary  act  of  1348  (9  Stata.  212)  applies  only  to 
cues  that  were  peniiin^  in  the  territuriil  courts  of  Wis- 
c"ttsin,  and  not  those  pending  in  tha  Supreme  Court  at  the 
ti  ae  of  i;s  adraisaioo  ae  a  State.  (McXnlty  v.  Batty,  10 
How.  72.)  If  the  case  pending  is  not  of  a  Federal  oharao- 
t-  r  it  ciinnnt  ho  tranaferred  to  the  diatriot  oiiurt.  (Mc- 
Nulty  V.  Biitty,  10  How.  72;  Ames  v.  Culnrnio  Central 
R.  E.  Co.,  i  Dm.  251;  Gaffney  v.  Gillette,  4Dill.  2&4.) 

§  60.  (-')70).      CommlHHloDers  to  a^minis. 

ter  ociths  to  appraisers. — Any  district  judfre 
may  appoint  commissioners,  before  whom  appraisera 
of  vpssels,  orpoo<la  and  merchandise  seized  for  breach- 
es of  any  biw  of  the  United  8tat«a,  may  be  swoi-n! 
and  Buch  oaths,  so  tnken,  sball  be  as  effectual  as  if 
taken  before  tlie  judge  in  open,  court.  (See  sec. 
938;  Rev.  Stota.  sec.  570.) 

$  61.  Clrcnlt  court  po-wers  of  certain 
district  courta  aboUstaed.  —  Circuit  couil 
powera  coafei-red  on  certain  district  courts  by  the 
Rev.  Stata.,  Boc  655,  were  abolished  by  act  of 
Cougrpsa  approved  February  6,  18S9.  (25  U.  S. 
Stats.  655.) 
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CHAPTER  V. 
JUDiciAi  cmouira. 

its.     ClTCDlU. 

g  62  (604).     circuits. — The  juJicial  diatriota 
of  the  Uuiteii  States  are  divided  into  nine  circui 
as  follows; — - 

First.     The  first  circuit  includes  the  districts 
Rhode  Island,  Maaaachusetts,  New  Hamiishire,  ami 
Maine. 

Second.  The  second  circuit  includes  the  distriotB 
of  Vermont,  Connecticut,  and  New  York. 

Third.  The  third  circuit  includes  the  diatriota  ol 
Pennsylvania,  New  Jersey,  and  Delaware. 

Fourth.  Tlie  fourth  circuit  incluiles  the  diV 
tricts  of  Maryland,  Virginia,  West  Virginia,  North 
Carolina,  and  South  Carol. ca. 

Fifth.  The  fifth  circuit  includes  the  districts  o£ 
Georgia,  Florida,  Alabama,  MisBiEsi]>pi,  Louisiana, 
and  Texas. 

Sixth.  The  sixth  circuit  includes  the  districts 
of  Ohio,  Michigan,  Kentucky,  and  I'eniiessee. 

Seventh.  The  seventh  circuit  includes  the  diw 
triets  of  Indiana,  Illinois,  and  "Wisconsin. 

Eighth.  The  eighth  circuit  includes  thodistrioti 
of  Colorado,  Nebraska,  Minnesota,  Iowa,  Mist 
Kansas,  Arkansas,  North  DakotH,'  South  Dakota,' 
and  Wyoming.' 


Ninth.  The  ninth  circuit  includes  tlie  districts 
of  California,  Oregon,  Nevada,  Idivho,'  Washing- 
ton,^ and  Montana'  (19  U.  S.  Stats.  Gl;  31  "U". 
S.  Stata.  10;  Rev.  Stata.  sec.  604.) 

i    AddedbySSU.  S.St£la.  C82. 

0    AiUodbySSU.  S.SUts.  63%  HiaSl. 

Tesritories  assigned.— Ordered  that  under 
BPction  15  of  the  act  ajiproyed  March  3,  1891,  eu- 
tiLled,  "  An  act  to  establish  circuit  courts  of  ap- 
peals, and  to  define  and  regulate  in  certain  cases 
the  jurisiliction  at  the  courts  of  the  United  States, 
and.  for  other  purposes,"  the  territorieB  of  Alaafea 
and  Arizona  are  assigned  to  the  ninth  judicial  cir- 
cuit, and  llie  territories  of  New  Mexico,  Oklflhomn 
and  Utah  ara  assigned  to  the  eighth  judicial  cir- 
cnit.     (139  U.  S.,  Appendix.) 
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OIRCniT  OOUKTS.-OBGANIZATION. 
.    JoBtlca  oIlDtt&I  to  cLrcuTU.  hoT  ilafouiteil 
,    AUQlmeiit  ol  lUe  JnElic«  to  ^hB  DinialtL 

.    AiI^UoDal  circuit  JudtfO. 

,    Circolb  c-jmts,  whbrc  eBl^bliBhed- 

..    <7{rcult  ooartB.  by  vtLOm  to  1»  hoJd, 


ta  irADHfened  from  dtib  circuit  to 


§  63  (605).    JuBticen  allotted  to  clrcnlts^ 

hoir  dealgnateil.— The  worik  "circuit  justice" 
and  "justice  of  a  circuit,"  when  used  in  tLia  title, 
ebttll  be  undei'stood  to  designate  the  justice  of  tlia 
Supreme  Court  wbo  is  allotted  to  any  circuit;  but 
the  word  "judge,"  when  applied  generally  to  any 
circuit,  shall  ho  understood  to  include  such  juaticft 
(Rev.  Stttts.  sec.  005.) 

S  C4  (GOG).    Allotment  of  tbo  Ji>Btice> 
c    circuits. — The   chief  justice   and   ossoci 


t  justices  of  the  Supreme  Court  shall  be  allotted 
among  the  circuits  by  au  order  of  the  court,  and  a 
V  allotment  shall  be  made  wheneTer  it  becomes 
necessary  or  convenient  by  reason  of  the  alteration 
of  any  circuit,  or  of  the  new  appointment  of  a 
chief  justice  or  associate  justice,  or  otlierwise.  If 
a  new  allotment  becomes  necessary  at  any  other 
time  than  during  a  term,  it  shuU  be  made  by  the 
chief  justice,  and  shall  bo  binding  until  the  next 
term  and  until  a  new  allotment  by  the  court. 
(Rev.  Stata.  sec.  606.) 

27Dta. — No  commtasion  is  neceuary  to  authorize  tha 
jastice  of  the  Supreme  Court  to  aiC  as  circuit  jnattce. 
(Stnart  y.  Laird,  1  Cranoh,  299.)  Tha  justices  of  the 
Saprema  Court  are  nembera  of  the  circuit  courts  of  ttia 
United  States,  and  while  travelint;  to  attend  each  conrta 
STB  in  tha  diacbnrge  of  a  duty  iiupoaed  by  law.  (Cna- 
niuBhani  v.  NeftRlo,  135  U.  S.  1.)  They  have  the  right  to 
prot«etion,  whilo  in  discharge  of  thuir  official  dotiea,  if 
threateued  with  personal  Tiolence  or  death.  (Cuunina- 
hamv.  Neagle.  135  U.  8.  1.) 

§  65  (607).  ClrcBlt  Jndsres.— For  each  cir- 
cuit there  shall  be  appointed  a  circuit  judge,  who 
shall  have  the  same  power  and  jurisihction  therein 
as  the  justioe  of  the  Supreme  Court,  allotted  to  the 
circuit,  and  shall  be  entitled  to  receive  a  salary  at 
the  rate  of  six  thousand  dollars  a  year,  payable 
quarterly  on  the  first  days  of  January,  April,  July, 
and  October.  Every  circuit  judge  shall  reside 
within  his  circuit.     (Rev.  Stata.  sec.  607.) 

§  66.  Additional  clrcnlt  Jndgre — That 
there  shall  be  ajipointed  for  the  second  circuit,  by 
the  President  of  the  United  Stutea,  hrj  wiA  ^x'Oq. 
the  advice  and  consent  of  tbe  Senate,  m  a*!.'^^^^^ 

Fea.  FBoa—at. 
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CiaCClT  CODHTS- 

to  the  praaeot  circuit  jmlge,  another  cii-cutt  judg 
■who  shall  have  the   spnie  qualifications   and  ehi 
liavo  the  same  power  and  jurisdiction  therein  ti 
the  present  circuit  judge  has  under  existing  h.'V 
Slid  who  shall  be  entitled   to  the  same  comp 
tion  oa  the  present  circuit  judge;  jn-omded, 
the  applications  and  proceedings  tberein  providi 
for  by  aectiun- two  thousand  and  eleven,  twothousai 
and  twelve,  two  thousand   and  thirteen,   and   t« 
thousand   and  fourteen  of  the   Hevised  Statub 
shall  be  made  and  taken  before  the  senior  circi 
judge  of  the  second  cii-cuit;  but  in  his  absence 
inability  tj  act  under  said  sections,  or  any  ol  tba 
such  apphcations  and  proceedings  may  be  mi 
and  hod  before  the  junior  circuit  judje  in  said 
cttit.       (Approved    March    3,    1887;    24  TT. 
Stata.  492.) 

§67(608).    Clrcnltconrts, -where  eata 

Ilshed.. — Circuit  courts  are  establishcil  as  folloi 
One  for  tiie  three  diatrieta  of  Alabama,  one  for  tl 
eastern  district  of  Arkansas,  one  for  the  southet 
distiict  of  Mississippi,  and  one  for  each  district 
the  States  not  herein  named;  and  shall  be  calli 
the  circuit  courts  for  the  districts  for  which  t! 
are  established.     (Rev.  Stats,  sec.  608.) 

Alabama. — There  shall  be,  and  ia  hereby,  esl 
lished  a  circuit  couit  of  the  ITpited  States  few 
middle  district  of  Alaliamii,  as  said  district  is  I 
constituted  by  liiw,  to  be  held  in  tlio  city  of  Mon 
gomery,  and  a  lite  court  for  the  northern  distri 
of  Alabama,  as  said  district  is  now  constituted  I 
kw,  to  be  hnld  in  the  c  ty  of  Huntsville.     (18  t 
S.  Sti.ts.  195.)     Th-)  cii-cuit  court  of  the  TJnil 


States  held  at  Mobile,  Alabama,  shall  be  designated 
and  known  us  the  circuit  court  of  the  United 
btates  for  the  aouthera  diatriot  of  Alabama.  (18 
V.  S.  Stata.  195.) 

Abkansas,  western  DiSTEiCT. — ^Thei-e  Ehall  be, 
aad  is  hereby,  established  a  circuit  court  of  the 
United  States  in  and  for  the  wea'-em  district  of 
Arkansas.     (25  U.  S.  Stats.  655.) 

MisaiHBippi,  NOKTHERN  DISTRICT. — There  shall 
be,  and  is  hereby,  establidhed  a  circuit  court  of  the 
United  States  in  and  for  the  northern  district  of 
Mississippi.     (25  U.  S.  Stata.  656.) 

SotfTH  Cabolina,  w  estern  district.— There  shall 
be,  and  is  hereby,  established  a  circuit  court  of  the 
United  States  in  and  for  the  ■western  district  of 
South  Caiolina.     (25  U.  S.  Stats.  655.) 

§  68  (609).      Circuit  courts,  by  whom  to 

be  belli.— Circuit  courts  shall  bo  held  by  the  circuit 
justice,  or  by  the  circuit  judge  of  the  circwic,  or  by 
the  district  judge  of  the  district  sitting  alone,  or 
by  any  two  of  the  said  judges  sitting  together. 
(Rev.  Stata.,  see.  6U9.) 

lav  hold  the  olrcoit  ooar.  , — 
..I   the 

ali(ict«[l  circuit  juatioe  be  dead,  and  other  allutnient  not 
yet  made  (Pullaid  V.  Dwight,  4  Crouch,  421),  and  his 
authority  is  coeiteaaive  with  that  of  any  other  judge  o( 
ths  aoma  court  (Rubiiison  v.  Satterloe,  3  Sawy.  134;  In 
IB  Circuit  (Jciurt,  1  Dili  1);  yet  he  will  not  set  aside  a 
preioninary  injnoctioii  grauted  by  the  eirouit  jiiatioe,  ex- 
cept in  particular  casee.  (Hnsaey  v.  Whitely,  2  Fiah. 
Pat.  Caa.  120.)  VVIien  a  district  judge  in  one  district  ia 
arat  to  lioM  ciiurt  in  another  diatriut  he  ia  pra  hoc  vice 
district  judue  of  such  diatrict.  (Ex  parte  Niuotaa,  3 
Blatchf.  1U2.) 


f 
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§  69>  JndKeH  may  be  direvtod  to  lAt 
tog;etIier. — That  the  circuit  judge  of  the  eighth 
judicial  circuit  may,  by  order,  direct  the  judges  of 
the  said  northeia  and  southern  distnct^  of  Iowa 
to  sit  together  in  holding  the  circuit  court  in  either 
of  said  districts;  and  when  so  sicttng  the  judge 
oldest  in  commissioa  shall  preside,  and  in  case  of 
disagreement  between  them  his  opinion  shall  pre- 
vail for  the  time  being;  jiTovidud,  however,  that  a 
certificate  of  division  may  be  signed  by  them  with 
like  efieot  as  in  cases  provided  by  law  for  certifi- 
cates of  division  between  a  circuit  and  district 
judge.     (22  U.  S.  Stats.  172.) 

§70  (610).  JToHtices  of  Supreme  CohpC 
to   attend   onco  In  CTory  fvo   yeiu^*. — It 

shall  be  the  duty  of  the  chief  justice,  and  of  each 
justice  of  the  Sjprerae  Court,  to  attend  at  least  one 
term  of  the  circuit  court  in  each  district  of  the 
circuit  to  which  he  is  aUotted  during  every  period 
of  two  years.     (Rev.  Stats,  sec,  610.) 

Koto. — Althonith  th[a  Bection  doQs  not  require  the 
justice  to  go  to  his  circuit  more  thau  once  in  two  years, 
yet  the  nniuLerof  diatr.cta  ia  thu  circuit  in ny  reader  it 


§  71  (611)-      •tadgeB    of    circuit    conrta 

mny  sit  apart.— Cask's  may  be  heard  and  tried 
by  each  of  the  judges  holding  a  circuit  ooui-t  sit- 
ting apart  by  direction  of  the  presiding  justice  or 
judge,  'who  ahall  designate  the  businesa  to  be  dooa 
by  each.     (Rev.  Stats,  sec.  611.) 
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>j.    §§  72-74 

§  72  (CI2).  Circuit  courts  beld  at  same 
tlnio  In  difTerent  distrlctB.^Circiiit  courts 
may  bo  lield  at  the  Kaiue  time  in  the  different  dia- 
triet  of  tlie  same  circuit.     (Rev.  Stats,  sec.  612.) 

g73  (61S).  Criminal  lemiB  la  tbe 
Bouthcrn  district  of  Ke^v  Vorb,  hovr 
betd. — The  terms  of  the  circuit  court  for  the 
Bouthern  district  of  New  York,  appointed  exclu- 
sively for  the  triiil  and  disposal  of  criminal  busi- 
ness, may  be  held  by  the  circuit  judge  of  tlie  bbc-' 
ond  judicial  circuit  and  the  district  judges  for  the 
southern  and  eastern  dietricts  of  New  Yorlc,  or 
any  one  of  said  three  judges;  and  at  every  such 
term  held  by  said  judge  of  said  eastern  district  he 
shall  receive  the  sum  of  three  hundred  dollars,  the 
same  to  bo  paid  in  the  manner  now  prescribed  by 
law  for  the  payment  of  the  expenses  of  another 
district  judge  wliile  holding  court  in  said  diatrict. 
(Rev.  Stats,  sec.  613.) 

Note. — A  eircuit  court  may  bo  Iield  nnder  this  aection 
by  tliree  juduea  for  iho  triil  and  disposal  ot  criminal 
cases.     (Re  CWaeu,  HO  U.  B.  200.) 

§  74  (Gli).  When  district  J ndgea  may 
Bit  in  cnses  of  appeal  or  error  to  tbelr 
own  decisions.— A  diiitrict  judge  sitting  in  a 
circuit  court  shall  not  give  a  vote  in  any  case  of 
appeal  or  error  from  his  own  decision,  but  may  as- 
sign the  reasons  for  such  decision;  providf.d,  that 
such  a  cause  may,  by  consent  of  parties,  be  heard 
and  disposed  of  by  him  when  liolding  a  circuit 
court  sitting  nlone.  'When  he  holds  a  circuit  court 
with  either  of  the  other  judges,  the  judgment,  •at 
decree  in  such  cases  shall  borendereivn.co-ciiaT-Kiv'^.-^ 


I  "witli  the  oyiir 
1  (R«v.  Stata.  ( 


a  of  the  preaidmg  justice  Of 
:  614.) 


Note.— Althongli  the  district  jntlge  may  aasijni  bia 
ressoDB  for  hia  deciaiun.  appealed  from,  he  is  prohibited 
hfrum  voting  or  taking  part  ia  tlie  jadgment  of  the  circuit 
I-flonrt.  (U.  S.  V.  Einholt,  4  Morr.  Trans.  452.)  He  U 
W  ttbeent  in  cnnteTDplatiun  uf  law  if  he  does  not  act  ia  the 
■lioauHe,  though  ha  bo  present  on  the  bench.  (Btnghain  t. 
I  Cabbot,  3  Wall  10.)  A  decree  rendered  liy  a  district 
|.  judge  iu  a  circuit  court,  in  a  case  when  he  haJt  no  vote,  ia 
K'the  decree  of  the  court,  gond  uutil  vacated,  end  from  mfh 
Kdecree  on  appeal  ma?  be  token.  (Baker  v.  Power,  124  U, 
^  167.) 

§  7S     {615).        'n'hen    nulls     transrerred 
one  circuit  to  bh other.— When   it    ap- 
rpears  ia  any  civil  suit  in  any  circuit  court  that  all 
f  ■  of  the  judges  thereof  who  ai-e  competent  by  law  to 
I 'try  said  case  are  iu  any  way  interested  therein,  or 
e  been  of  counsel  for  either  party,  or  are  so  re- 
flated or  connected  with  either  party  as  to  render 
I  it,  in  the  opinion  of  the  court,  improper  for  them 
I  to  sit  in  &uch  trial,  it  shall  be  the  duty  of  the 
court,  on  the  ajipliciition  of  either  party,  to  cause 
the  fact  to  be  entered  on  tlie  records,  and  to  moke 
n  order  that  an  authenticated  copy  thereof,  irith 
all  the  proceedinga  iu  the  case,  shall  be  forthwith 
f   certified  to  the  most  convenient  circuit  court  ia  the 
I   next  adjoining  Sbtte  or  in  the  next  adjoining  cir- 
[  cuit;  and  said  court  eball,  upon  tlie  filing  of  sach 
^record  and  order  with  its  clerk,  take  cognizance  of 
r«nd  proceed  to  hear  and  determine  the  case,  in  the 
same  manner  as  if    it  had  been  rightfully  and 
originally  commenced  therein;  aivdtho  proper  proo- 
B  for  the  due  execution  <:f  tlio  judgment  or  do- 


cree  rendered  in  the  cause  shall  mn  into  and  may 
be  executed  in  the  district  where  such  judgment 
or  dcci'ea  was  reiidei-ed,  and  also  into  the  district 
from  which  the  cause  was  removed.  (Rev.  Stats, 
sec.  615.) 

Note.  -  This  Bectioa  ia  e^reea  niiJ  mandatory  (Supor- 
viiora  v.  Rogers,  7  Wall.  17i»),  auJ  [he  Statute  ahoulil  l,e 
conatrned  90  Bs  to  give  the  judge  no  more  discretion  than 
is  necessary.  (Riohardson  v.  ISoaton,  1  Curt.  250.)  The 
cause  is  to  be  transferred  to  the  circuit  court  which  is 
most  coDveuient  to  parties  and  witnesses  (Richardson  v, 
Boston,  1  CaiC.  250);  and  when  the  parties  do  not  agree 
the  cause  will  be  removed  of  couraBto  the  neareat  circuit 
court  (Richardson  v.  Bostca,  1  Cart.  250);  and  it  is  the 
cause  which  ia  removed,  and  not  the  court.  (Sawyer  v. 
Oakman,  11  BlatcLL  65.)  The  circuit  lourt  in  which  the 
judgment  is  rendered  may  issue  mandamus  to  persona  out 
of  the  State  to  compel  ita  enforcement.  (Ex  parte  Hol- 
mau,  S3  Iowa,  88.)  Any  component  part  of  the  proceed- 
ings, as  a  forthcoming  bond,  ia  transferred  with  the  case, 
(ituartv.  Laird,  1  Cranch,  299.) 

§    78   (616).     Caose*  certified  -bach.— The 

circuit  justice,  or  the  circuit  judge  of  any  circuit, 
may  order  any  civil  cause,  which  ia  certiFied  into 
any  court  of  the  circuit  under  the  [>ro visions  of 
the  preceding  section,  to  he  certified  back  to  the 
court  whence  it  came;  and  then  the  ktter  shttll 
pi'oceed  therein  as  if  the  cause  had  not  been  cer- 
tified fi-ora  itj  provided,  that  if,  for  any  reason,  it 
sliuil  be  improper  for  the  judges  of  such  court  to 
try  the  (aiuae  so  certified  back,  it  shall  be  tried  by 
some  other  judge  holding  such  court,  pursuant  to 
the  provisions  of  the  nest  section.  (See  Sujier- 
visors  V.  Eogers,  7  Wall.  179;  Rev.  Stats,  sec 
61 G.) 


S  77-79 

g  77  (617)'  JuHtices  may  bitid  conrt*  &i^  1 
itlier  circuits  on  request- — WIiE! never  a 
circuit  justice  deems  it  advisablp,  on  account  of 
hia  disability  or  al>aence,  or  of  his  having  been  of 
counBel,  or  being  intereateJ  in  any  case  pending  in 
tlie  circuit  court  for  any  district  in  his  circuit,  or 
of  the  accumulation  of  husineas  therein,  or  for  any 

'ler  cause,  that  Baid  court  shall  be  held  by  the 
juutice  of  any  other  circuit,  he  niay,  in  wiiting,  re- 
quest the  justice  of  any  oiher  circuit  to  hold  the 
sauie,  during  a.  time  to  be  nuracd  in  the  request; 
and  such  request  shall  be  entered  upon  the  journal 
of  the  circuit  court  so  to  he  holden.  Thereupon 
it  shall  he  lawful  for  the  justice  so  requested  to 
hold  such  court,  and  to  exercise  within  and  for 
Baid  district,  dui'ing  the  time  named  in  said  request, 
all  the  powera  of  the  justice  of  such  circuit.  (Rev. 
Stats,  sec.  617-) 

Nota.^Thia  flection  does  nnt  repeal  the  aot  of  Fehmaiy 
2S,  1B39,  «ec.  33  (5  Stats.  32:>),  ante.  Bee  Gis,  providing 
for  tha  tranefer  of  suits  to  tbs  circoit  courCs.  (Saper- 
viaoM  V.  EogetB,  7  WaU,  179.) 

§    78  (G18).—irhen  no  JnstlcQ  Is  allotted 

to  a  circuit. — Whenever,  hy  reason  of  death  o 
resignation,  no  justice  is  allotted  to  a  circuit,  the 
chief  juatice  of  the  Supreme  Court  may  make  a 
-  request  as  provided  in  the  preceding  section,  wliich 
shall  have  effect  in  like  manner  until  a  justice  ia 
allotted  to  such  circuit.     (Rev.  Stats,  sec,  CIS.) 

§  79  (916.)  CnierkB.— All  the  circuit  courts  of 
the  United  ttatea  shall  have  the  ajipointuient  -of 
their  own  clerks,  tl.o  circuit  and  district  judges 


aRCICT  COtTKTS- 


nd  in  case  of  ft  disagreement  between 
tliu  judges,  the  appointment  sball  be  made  hy  the 
aaaociate  justice  of  the  Supreme  Court  allotted  to 
such  circuit,  except  in  cases  otherwise  Bpecially 
provided  for  by  law,  (Kev.  Stats,  sec.  G19;  20  U. 
a.  Stats.  204.) 

Alabama. — That  there  shall  be  appointed  for 
each  of  such  circuit  courts  for  said  middle  and 
northern  districtB  [uf  Alabama,]  by  Ihe  circuit 
judge  of  the  circuit,  a  clerk,  who  eball  take  the 
oath  and  give  the  bond  required  by  law  of  clerks 
of  circuit  courts,  and  who  ehall  discharge  all  the 
duties  and  be  entitled  to  all  the  fees  and  emolu- 
ments pi'eseribed  by  law  forclerkaof  circuit  courts. 

(IS  u.  a.  stata.  las.) 

Califoksia. — The  circuit  judge  of  the  southern 
district  to  appoint  a  clerk,  to  reside  and  ke<^p  Lis 
office  at  Los  Angeles,  who  shall  receive  fees  and 
comjieni^ation  as  now  fixed  by  law.  (2i  V.  H. 
Stats.  308.) 

IDAH^^. — A  clerk  shall  be  appointed  whoso 
office  shiiU  be  kept  at  the  cftpital  of  the  State.  (2G 
U.  S.  Stats.  217.) 

Illinois. — The  clerk  of  the  northern  district 
shall  be  clerk  of  both  divisions  of  said  district. 
(24  U,  S.  Stats.  ii2.) 

loftA. — ^TLe  cleik  of  the  district  court  shall  be 
the  clerk  of  the  circuit  court  at  all  the  places 
where  the  some  is  held  in  s.iid  district  except  at 
Dea  Moines.      (SI  U.  S.  Stats.  15o.) 

Eehtuckt. — In  the  district  of  Kentucky,  a 
clerk  of  the  circuit  court  shftll  be  appointed  at  each 
place  of  holding  the  court,  in  tlie  hame  manner 
and  subject  to  the  same  duties  and  leigooaiXi'iiXA^* 
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§   80  CIBLTJIT  COnBTS— OKOAKIZ, 

whiah  are  or  may  be  provided  for  clerka 
pendent  districts.     (Rev.  Stuts.  sec,  620.) 

~~oiiTH  Carolina. — la  the  western,  district  of 
Korth  Curaliua  tlie  circuit  a,ud  diatrict  Judges  shall 

'  appoint  three  clerks,  each  of  whom  aboU  ^  olarkfl 
botii   of    the  circuit  and  district  courts  for  said 

'  western  district  of  North.  Carolina.  One  shall  re- 
side and  keep  hia  office  at  fitatesville,  one  shall  r»- 

'  side  aud  keep  Lis  ollice  at  Asheville,  and  the  third 
shall  reside  and  keep  his  otiica  -at  GreenaborougL 
(Rev.  Stata.  sec.  6^1.) 

Western  maTHicr  of  Virginia. — In  tho  west- 
em  district  of  Virginia  the  circuit  and  district 
judges  shall  appoint  lour  clerks,  each  of  whom 
shaJl  be  clerks  buth  of  the  ciicuit  and  district 
courts  of  said  district.  One  of  these  clerks  shall 
reside  and  keep  his  office  at  Lynchburgh,  another 
shall  reside  and  keep  bis  office  at  Ahmgdun,  an- 
other shall  reside  and  kei;p  his  oiUce  at  Danville, 
and  the  fourth  shall  reside  aud  keep  his  office  ac 
Harriaon burgh,  in  said  diatrict.  (iiev.  Stats. 
©c  622.) 

■Western  district  op  Wisconsin, — In  -the  west- 
ern, district  of  Wiscoasin  the  circuit  and  diatrict 
judges  shall  appoint  two   clerka,  each  of  whom 

I  shall  be  clerks  both  of  the  circuit  and  district 
courts  for  said  district.  One  shall  reside  and  keep 
hi"  office  at  Uadison,  and  the  other  shall  reside 
and  keep  his  office  at  La  Crosse,  (Kev,  Stata. 
Bee.  623.) 
: 


§   80  (624).     Ikepatr  clerlu.— One  or  mora 

'  deputies  of  any  clerk  of  a  cii-cuit  court  may  be  ap- 
pointed by  such  co'irt,  on  the  application  of  the 
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clerk,  and  inny  be  removed  at  the  pleasure  of 
judges  authorized  to  make  the  appointment.  In 
case  of  the  death  of  the  clerk,  his  deputy  or 
deputies  shall,  unless  removed,  continue  in  office, 
and  perform  the  duties  of  the  clei'k  in  his  name 
until  0,  clerk  ia  appointed  and  qualified;  and  for 
the  defaults  and  misfeasances  in  office  of  any  such 
deputy,  vhether  in  the  life-time  of  the  clerk  or 
after  Ma  death,  the  clerk,  and  his  estate,  and  the 
sureties  in  his  oiScial  bond,  shall  be  liable;  and  hia 
executor  or  administrator  shall  have  such,  remedy 
foraiiysuchdefaultaormiafeasances  committed  after 
his  death  as  the  clerk  would  be  entitled  to  if  the 
same  had  occurred  in  his  life-time.  {Bev.  Stats. 
sec.  624.) 

PePUTY  CLEBK  op  CIRCtllT  COUET  IN  INOIAKA.— 

In  the  district  of  Indiana,  a  deputy  clerk  of  the 
circuit  court  miLit  be  ap[>ointeil  for  said  court  held 
at  Kew  Albany,  and  a  deputy  clerk  for  said  court 
held  at  EvaiLsville,  who  shall  reside  and  keep  their 
offices  at  said  places  respectively.  Each  deputy 
shall  keep  in  his  ofSce  full  records  of  all  actions 
and  proceedings  in  tlie  circuit  court  held  at  the 
same  place,  and  shall  hare  the  same  power  to  issue 
all  process  from  the  said  court  that  is  or  may  be 
given  to  the  clerks  of  other  cii-cuit  courts  in  like 
caaea.  (See  sees.  669,  6110  and  supplemental  sec- 
tions; Eev,  Stats,  sec.  635.) 

North  Dakota.— The  clerk  of  the  circuit  court 
shall  reside  and  have  his  principal  offi.ce  at  Sioux 
Falls,  and  may  appoint  a  deputy  to  reside  and  have 
an  office  at  Pierre  and  Deadwood.  (26  U.  S.  Etats. 
15.)  The  clerk  of  the  cii-ouit  court  shall  appoiat 
a  deputy  clerk  at  the  place  wlieve  ftis  ftcviA  Sa  "«r 


r 
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quired  to  b6  teld  in  the  division  of  the  district 
whicli  such  clerk  shall  not  himself  resiJe,  the  a^ 
pointmeut  to  be  subject  to  judicial  approval.  (2 
XJ.  S.  Stata.  68.) 

BoHTH  Cabohra. — ^The   office   of    the  clerk 
said  court  shall  be  kept  in  the  cities  ot  Charleatra 
and  of  Greenville,  and  the  clerk  shall  reside  in. 
of  the  aaid  cities  and  shall  have  a  deputy  in  th 
other.     (26  XJ.  8.  Stats.  71.) 

South  Dakota. — The  clerk  of  the  circuit  corn 
shall  reside  at  Sioux  Falls,  and  he  may  appoint 
deputy  to  reside  and  have  an  office  at  Pierre  an 
Deadwood.     (26  "D.  S.  Stats.  15.) 

§    81    (636).      Compcnsntlon     of    depmt] 

clerhs-^The  compensations  of  deputies  of  clerkl 
of  the  circuit  courts  shall  be  paid  by  the  clerfca 
respectively,  and  allowed  in  the  same  manner  tha 
other  expenses  of  the  clerks'  offices  are  paid 
allowed.     (Bev.  Stats,  sec  626.) 

§    82  (627).    Commissioners.— Each  ciroui 

court  may  appoint,  in  different  parts  of  the  dis 
trict  for  which  it  is  held,  so  many  discreet  personi 
as  it  may  deem  necessary,  who  shall  he  calJe< 
"  commissioners  of  the  circuit  eoui-ts,"  and  shal 
exercise  the  powers  which  are  or  may  be  expressli 
conferred  by  law  upon  commissioners  of  olroui 
courts.  (Kev.  Stats,  sec.  637;  see  sees.  2025; 
2026.) 

A  commiBsioiier  ia  in  no  fleose  a  inagistratc  inferior  ti 
theconit.     Tiie  court  caonnt  ias       "     "  ■' "'  " ^ 


its  ordfira  made  o£  record,  yet  when  it  h  by  law  aatlior- 
ize  1  to  appoint  an  sj^ent,  iC  is  not  neceasary  that  all  t)ie 
acta  of  the  ageat  fhonJl  appoarof  record.  (Bullitt  County 
V.  Waaher,  130  U.  S.  142.)  Aa  to  tha  powers  of  court 
ontnmiaaiQnera  ondiir  the  proTisiom  of  chap.  7  of  the 
title  Crimea,  see  Dnited  Httea  t.  Jones,  lU  V.  S.  4S3; 
see  Rev.  Stata.  seca.  19S2-19SS. 

§  83  (628).  MarBbala  not  to  be  commim 
sioners.— No  maralial,  or  deputy  marahal,  of  any 
of  tho   courts   oi  the   United  States  shall  hold 


stiid  courts.     (Rev.  Stata.  sec.  6^8. 

Fid  Pboc.-M. 
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craccir  oouKT3-JUEtaDioTio?i. 

El. 

Jurtedlotion.  orlgiiwl  anl  amnnrrcit. 

85. 

Oiijjcc!  clalmimr  lan^  ua.lur  diffawBt  Bute 

dlisuns,  oto. 

m. 

ElduKce  HiEuizaiice  oF  crlDIOB. 

eu:iB,  In  .■'Jlt  dliitrlol  brought. 

BiLtBbyaMlsnfla. 

89. 

Oltlz^^nshlp  Dt  mtioiml  bimldae  (UMdUIaua. 

Ho  anpollita  iurisdlrtloa . 

M. 

Ojieiinoit  irith  cjort  of  olalms, 

13. 

of  ■KsabUttr.  tie. 

81-       Circuit      court—  Jurlsdlctl«3 

orlgloal  and  concurrent.— The  cii'cuitcoiU 

of  the  "Utiiteil  States  shall  huve  original  coguizanco, 

concurrent  with  the  courts  of  the  seveml  States, 

of  all  suits  of  a  civil  nature,  at  common  law  or  in 

equity,  where  tbo  matter  in  dispute  exceeds,  ex- 

I.  elusive  of  interest  and  coats,  the  sum  or  value  of 

rtwD  thousand  dollars,  and  arising  under  the  Oon- 

Institution  or  laws  of  the  United  Statei),  or  treaties 

I  made,  or  which  shall  be  made,  under  their  authorityj 

|(ff  in  which  controversy  the  United  States  are 

l^laintifis  or  |>etitioner8,  or  in  which  there  shall  be 

■  a  controversy  between  citizens  of  diSei'ent  States, 
Vin  which  the  matter  in  dispute  exceeds,  exclusive 

■  XiF  intere'tt  and  coNt»,  the  sum  or  value  aforeBaid. 
1  (Act  of  March,  1^75,  Kev.  Stuta.  Bee.  G29;  clabse 
I  1,  na   amended   March    3,    1887,    and     corrected 

dagust  13,  1888,  2j  U.  S.  Stata.  i^X) 


^B     253  L-mCUIT  COITILT3 — KTBISDICnO:!,  IXH^H 

Power  oi  the  judiciary. ^aJicial  power  meano  th«  ' 
powtr  nil;  i  wliich.  courid  bib  clothuJ,  ths  piiwer  to  reodur 
a.  judgiuea:  of  decme,  (U.  U.  v.  ArreJuudo,  b  I'uters, 
b'9>i  Khodiilslaiid  V.  MaBsachusetts,  1:!  i'eterB,  657  )  Tlis 
judici&l  pu  >ver  is  unavoidably,  in  Boma  cases,  eiuluuive  of 
oU  Stxa  aui:liority,  and  in  others  tnay  be  m^e  «i)  by 
legislation.  (Martin  V.  Hnuter,  I  Wlieat.304i  TlieMosea. 
Taylor,  4  Wall  411.  Tue  jurisdiction  of  the  Federal 
cunrta  d-^peads  enclasively  on  tha  Constitution  and  atatatsa 

EasaaJ  in  pursaanoe  thereof.  (Mossman  v.  Hiyginwm,  4 
•aJL  12;  HodgBou  v.  Bowerlsmk,  5  Cranch,  303i  Bjnk  t. 
Deve-ini,  5  Craniili,  61 ;  Amer.  Ins.  Co.  v.  Carter,  1  Patera, 
511;.  Ljvingstun  v.  Jutfersoo,  1  Bruuk.  203;  XJ.  S.  v.  Dren- 
iien,  Hemp.  320;  U.  S.  v.  Albsrty,  Mamp.  444.)  Tho 
CoiiBtiDBtioa  dudiiea  the  limits,  and  Congreffi  prescribes 
how  niuoh  of  it  is  to  ba  eieruieed.  (Turner  v.  Bank,  4 
DalL  20;  Mclntyra  v.  WuuJ,  7  lianch,  5(H;  KendaUv. 
U.  &.,  12  Petecs,  610;  Cary  v.  Cnrtis,  3  How.  245;  Clarke 
V,  JjQusvilie,  4  Am.  Law  Reg.  693.)  In  the  tirstthr.a 
ulagicB  111  cases  named  m  thia  section — fiiat,  casea  arising 
under  the  Uoustilution  and  laws  of  the  Uultod  States,  or 
treaties  mailauuder  its  autburity;  BBi-ond,  all  cases  alfoct- 
in^  ftmb^issadaFSj  foreign  ministers,  and  consuls;  and  third, 
aJ  cases  of  admiralty  and  marine  jurisdiction; — the  juris- 
diotion  id  exolusire  (State  v.  McBride,  iiice,  400);  and  in 
tho  lalti-r  class  as  to  controversies.  Congress  may  qualify 
the  JarisdicLion.  as  either  original  or  appellate.  (Martia 
V.  liimter,  1  Wheat.  304;  The  Moses  Taylor,  4  WalL 
411.)  Tue  Federal  •  ourts  are  of  limited  jurisdiction,  but 
iul'erior  in  the  aense  of  tlie  ConatitutioQ  Only  in  that  judg- 
nictits  mjy  ba  reviewed  on  appeal.  (Turnery.  Biuik,  4 
DJL  9;  U.  8.  v.  Ta-wan-ga-oa,  Hemp.  304;  U.  S,  v. 
Uudflon.  7  Cranch,  32;  iix\X  of  Meador,  I  Abb.  U.  S. 
321;  Griflwoldv.  aeil^'wiok.l  Wend.  126;  Byerov.  Powier, 
12  Ark,  218;  Erwin  v.  Lowry,  7  How,  172;  Kngant  T. 
State,  13  A  a.  5J.  They  c^n  exercise  only  the  jurisdic- 
tion coiifeire.l  on  them,  by  Congress  (Ex  parta  Cabrera,  1 
Wash.  U.  C.  235;  Majilt  v.  Paraona,  4  Bonn.  317),  or  by 
treaty.  (The  Briti-h  Trisone-,  1  Wood.  &  M.  68;  U.  M. 
V.  New  Bedf.ird  Bri.lco,  1  Wood.  &  AL  437;  Smitii  t. 
JackhOQ,  1  l'..iue,  453.) 


Circuit  court.— The  joriadictioa  of  the  cironib  uonrt 

de^eudd  eiclutiively  on  the  Coustitatiou  aud  lawa  of  the 

Uuited  States  (Cury  v.  Curtia,  3  Huw.  236;  Sheldon  v. 

Sill,  8  How. «;  Scott  v.  SsnforJ,  19  How.  393;  Hubbanl  v. 

,   Korthern  K.  R.  Co.,  3  Blabclif.  Si;  Beaaett  v.  Bsonett, 

I .  Seady,  300;  Karahow  v,  Adaine,  1   Dill.  344;  Wiaconuia 

■  V.  Diilath,   2  Dill.  406;  Hamsun   v.  Hadlaj,  2  DdL  22Ji 

I   Smith  T.  Allyn,  1  Paine,  iSS;  Liviagston  v.  Von  Ingen,  1 

I'aino,  45j  U.  S.  v.  Turrel,  Hemp.  411;  U.  S.  v.  Alberty, 

^    Hemp.   444;  Whits  v.  Fbiubi:,   1    Mobdd,  520;  Ex  pane 

I    Cabrera,   1  Wash.  C.  C.   2^;  Livingaton  v.   Jetfersoo,  I 

y.  Brock.  203);  and  it  canaot  be  aS'ected  by  State  lagialation. 

I    (Pemona  V.  Lyman,  5  Blatcbf.  170;  Livingston  v.  Juffereoii, 

1  Brock.  2U3.}    The  j  tiiadiction  of  the  drcoit  c»art  is 

limited,  and  where  it  does  not  obtain,  it  ia  an.  ioHeiib.e 

rale  tliat  it  cannot  be  eierijiaed,  even  iF  both  parties  do- 

■ire  to  have  it  exerted.     (Bailroad  Co.  v.  Swan,  111  U.  S. 

379;    V^nnenoa   v.  Luverett,  Cic,  Ct.  Ga.,  31  Fed.    llaj.. 

3i6.)    Tbepreaaniptiiinistliat  a  causeis  without  itajuiis- 

dietion  uuleM  the  contrary  affirmatively  appears.     (Uracs 

V.  Am.  Cent  Lia.  Co.,  ]09  U.  S.  278;  Pe^ar  v.  Fordyua, 

119  U.  S.  4S9;  Turner  v.  BbdIc,  *  DJl.   8;  Livingston  v. 

Tan  Ingea,  1  Paine,  45.)     It  ia  not  irresueutive  otciuxeo- 

■hipuoJesa  the  subject-matter  arijea  uuiier  the  Coastita- 

tiou,  Uws,  or  treaties   of  the  United   Stataa.      (Dowellv. 

GriswolJ,  6  Sawy.  39.)    A  proceeding  by  way  of  ttltadi- 

nent  to  enforce  a  judgment  ia  a  auit,  and  juriadiotion  at- 

tachea  if  the  creditor  uid  garnishee  are  not  citizens  of  the 

■ams  State  (TnnstuU  v.  Wortiiington,  Hemp.  6u2)i  bat 

atti^bmeut  caunut  be  sued  oat  in  an  action  where  oonrt 


the  body  of  a  person  imprisoned  by  a  jadgmi 
i.  tnartisL  (Barrett  v.  Hopkins,  2  MoCrary,  129.)  An  a|>- 
,  plication  for  mandiunus  cannot  be  mode  to  the  circuit 
I  eaurt  aa  an  exercise  of  ori^nal  jurisdiction,  although  the 
1   parties  are  citizens  of   diU'erent  States.     (Mclntyre  v. 

Wooda,  7  Craucli,  604;  McGlun;  r.  Sniimau,  6  Wheat. 

693:  Bath  Co.  \.  Amy,  13  Wall.  241;  Oralum  v.  Kortun, 
L  ,J5  Wall.  427;  WheJmg  x.  Mayor,  1  Hughes,  90;  U.  S.  v. 
[  Srnadwood,  1  Chic.  L.  N.  3'1.)  In  a  su.t  to  cancel  N 
|.tiure!y  personal  coutmut  (uotli.n),  cirojit  cou.tcana.jtao- 


I  qaire  juriadiction  of  b.  defendant  nnless  ha  appear  or  there 
f  ■Cj  pcrjijiial  service  of  procoea  on  hiia  in  the  district;  and 
if  an  iufiiut,  decree  ia  void  oa  its  face.  [lai.  Co.  v.  B&n^s, 
133  U.  S.  i35. )  The  circuit  court  hs.a  jurisdicCioa  of  lia 
■OtioniataenaniBof  a  nommaj  plaintiff  for  the  uhb  of  an 
alien  (Brown  v.  Strode,  5  Ccanoh,  303);  or  the  payee  of  a 
note  for  the  use  of  a  holder  (Irvine  v.  Lowry,  14  Petera 
Adm.  293);  or  on  a  bund  in  the  ooma  of  the  marshal  to 
the  use  of  a  cit.zen  of  another  State  (HufCv.  Hutchioaon, 
14  How.  586);  or  on  an  ofHoial  bond  taken  intba  name  of 
the  goreroor  to  the  uae  of  a  citizen  injured  by  ths 
oIGcer'a  violation  of  duty,  Mo^utt  v.  Bland,  2  How.  1.) 
The  circnit  coarc  cannoE  reverse  of  set  aside  a  decree  of 
a  State  eoort  which  had  complete  jurisdiction  over  the 
parties  and  subjeot-matter.  (Xuugu^  v.  Clapp,  101  U.  S. 
Sol.)  It  may  take  jnriBdictioii  of  causes  affecting  the 
property  o(  a  St^te  in  the  hands  of  its  agents,  if  within 
ita  juriilic^on,  without  requiring  the  State  to  be  a  party 
(jwaaey  v.  N.  C.  Railro.>d  Co..  1  Uuyhea,  17);  but  has  no 
jnrijdiction  to  enjoin  the  enforcement  of  a  State  judgment 
against  a  bankrupt.  (In  re  Lodi  S.  &  L.  Co.,  5  i^awy. 
2ii,)  A  declaration  of  insolvency  will  not  prevent  the 
judgment  creditor  of  on  administrator  from  filin;;  a  bill  to 
obtLiin  pavnient  out  of  the  assets  which  remain.  (Union 
Bink  T.  ToUy,  18  llow.  503.)  So  a  distributee  may  file 
a  bill  to  obtain  his  share  of  the  estate  (Payne  v.  Hook,  7 
Wall.  42J;  Chapoian  v.  Borer.  I  Fed.  Eep.  274);  and  a 
creditor  may  maintain  an  action  to  have  the  amount  of 
t}ij  ilobt  judicially  ascertained  (Kittredge  v.  Race,  92 
XS.  S.  IIG);  bat  he  cannot  institute  an  action  a^nat  an 
administrator  fur  a  devaativit  nntil  compliance  with  State 
laws  as  to  snc'i  action.  ( HcGill  v.  Armour,  llHow.142.} 
A  PeJeral  court  cannot  assume  iurlsdiction  when  the  in- 
eolvent  company  ia  in  the  handa  of  a  receiver  of  a  State 
court.  (Hanulton  V.  Choteau,  2  McLVary;,  600.)  A  plain- 
tiJ'miy  on  motion  obtain  judgment  agaiosb  the  marshal 
f  ir  money  collected  and  not  pa.d  over  (liwin  v.  Breedlove, 
2  Uow.  2J);  or  he  may  tile  a  hill  to  enjoin  the  marBh:il 
f.-om  the  8  je  of  his  property.  (Gibbav.  Usher,  1  Holmes, 
3iC).  A  bill  aeekiDg  an  injunction  to  restrain  proceedin.^ 
at  Liw  may  be  entertained  without  Tfigm^  \a  a'lxasa^as^ 
of  Iho  parties  (St  Lute'a  Hospital  v.  BwcU-y.^'B*''^"^- 


I 


S3D);  or  the  coart  may  dispense  with  tmoecesaary  parties. 
(Simcaa  v.  Guthrie,  9  Cranuh,  10.)  Courts  uf  &£Uity  in 
llie  ubaeooe  of  remedy  proviiled  by  statute  njay  Burorce  a 
pcibuc  trust  by  railruiiilg.  and  give  redress  by  injuaation. 
i^AcVoyv.  C.  I.  St.  L.  SC.  K.  Co.,  larad.itop.  3.)     'Iho 

-  purchaser  at  a  j  adicLll  sale  may  demand  a  guul  title,  and 
djniiy  will  relievo  him  from  his  bid  if  such  cannot  be 

'givBn.  (Danacombo  v.  HoUt,  13  Fed.  Rep.  U.)  ihird 
iHutica  may  apply  to  the  circuit  court  far  relief  irreapact- 
ivn  of  citizenship.    (Conwell  v.  White  W.  V.  C.  Co.,  IBisa. 

1 105;  Barth  t,  Maheevar,  4  Biaa.  206.)  So  if  the  marshal 
seize  tba  property  of  a  third  party  (Gibbs  v.  Usher,  1 
Holmes,  34S);  or  a  party  whose  notes  are  soui^ht  to  be 
reached  by  attaohmeot  (JooeB  v.  Andrews,  10  Wall.  327); 
Imt  a  party  who  olaima  tiio  ri'^ht  to  bu  paid  out  of  the 
proceeds  a!  the  notes  cannot  file  a  hill  against  a  citizen  of 
the  same  state.  (Chtiatmaa  v.  Russcl.l*  Wall.  69.)  A 
bill  may  be  filed  to  vacate  a  decree  tor  fraud,  even  though 
the  partiei  are  citizens  of  the  same  State.  (Oabom  v. 
Michigan  Air  L.  R.  Co.,  11  Chio.  L.  S.  3G7;  O'Erien  Co. 
T.  Brown,  1  DilL  588;  Dann  v.  Clarke,  8  Peters.  1.)  So 
of  a  bill  to  restrain  or  regulate  an  injnnction  (Freeman  v. 
Howe,  2i  How.  *5());  or  if  a  party  seeka  to  obtaiu  an  un- 
inst  advantage  by  perversion  or  abuse  of  orders.  (Mione- 
BOtaCo.  V.  St,  Paul  Co.,  2  Wall.  609.)  The  circuit  court, 
if  it  has  jurisdiction,  may  acttla  the  rights  of  the  partiea 


Osncurrent  juxisdictioii. — lo  a  transitory  aation,  a 
right  arisiug  under  or  a  liabiKty  imposed  by  either  the 
common  law  or  a  State  atatute  may  be  BBaerted  and  en- 
forced In  the  Federal  oonrt  (Denoiolt  v.  Railroad  Co.,  103 
U.  S.  It;  see  Bridges  v.  Sheldon,  13  Blatohf.  2Uj,  507.) 
Where  the  State  statute  gives  a  right,  the  same  may  be 
asserted  or  enforced  in  the  Federal  ouurts  whenever  the 
citizenship  of  tlie  parties  or  the  nature  of  the  sabjeotwill 
permit.  (Holmes  v.  O.  &  C.  R,  Co.,  6  Sawy.  20a.)  The 
juriEdiotioD  of  a  United  States  court  is  not  affected  by  a 
t.-M/itequeataetioa  bruught  io  the  Btate  coar^     (tLiu:rU  v. 


as,  2]  Blabiif.  253.)  So  -where  two  euits  are  brought 
diljcreiit  fauts,  suoking  dilfereut  reliel,  tl.ty  ma;  Ijo 
)Ug)it,  reaiMctively,  in  the  State  snd  Federal  cuurt. 
wighc  V.  Ceutf.  Vt  B,  Co.,  20  Blatcbf.  EOO.)  The  in- 
tntioa  (il  a  suit  ti)  foiechise  «  contract  rehiting  to  real 
ctate,  in  a  ^[alBcuarb,  will  not  deprive  the  FederalcODJt 
of  jumdicciiiii  to  foruui'jae  hena  against  parts  of  tlie  lama 
TvaL  (latiLla  vhera  the  two  auita  involve  a  diSereoc  contro- 
versy. (Hnbliard  V.  Bullew,  3  Fed,  Hep.  447.)  Whera 
tiie  bubjeiit-ioa'tet  and  tha  parties  are  before  the  court  in 
a  foreclosure  fur  dtfanlt  in  aoine  of  tbe  inatullnieuts,  it 
li»B  j  utiBdivtion  even  thouuh  suit  is  peaJitig  in  anather 
court  on  sijuie  formeriustiillmeiit,  oad  ita  ai^ta  ciimot  be 
loLaterallj'  attacked,  jijaroband  v.  Frellaon,  4  Morr, 
Traoi.  431.)  Tlie  circuit  coai-t  hns  concurrent  jnriadio- 
lion  with,  the  prubato  court  in  actions  against  a  county. 
(Cunniiiaham  V.  Co.  of  Ralls.  I  UcCrary,  117;  Paine  v. 
Hook,  7  Wall.  42U.)  In  cases  of  ft  dual  oontrovepsy  be- 
tween different  parties,  where  tlie  union  is  iu  no  sense 
due  to  the  plaintilf,  the  Federal  court,  it  seems,  h^.s  no 
j  J rlf  diction,  (Iowa  HuooBstead  Co.  V.  Dea  Mointa  N,  ic 
11.  Co,,  3  McCrary,  95,)  Where  two  aujts,  involving  to  a 
great  extent  tlie  subject-matter,  are  brought,  reiptctively, 
in  a  Stale  had  a  Federal  court,  that  coort  whose  {jrocesa  is 
first  served  obtains  jurisdiction  of  all  quebtioi]a  which 
legitimately  fluw  oat  of  tlie  Bubjfct-uiatter  of  the  case. 
( Jnion  MuL  L.  Iu8.  Co.  v.  Univetsity  of  Chicago,  10  Bisa. 
101.)  Between  courts  of  concurrent  jurisdiulion,  the 
coart  first  ac<)uiriug  jurisdiction  will  retain  it,  and  will 
not  be  iuterfercd  with  b/  another  court.  (Davia  v.  Life 
Aasoeiation  of  America,  1 1  Fed.  Rep.  7Sl, )  Such 
court  may  retun  the  case  until  complete  relief  is  af- 
forded. (Wanl  V.  Todd,  103  U.  S.  327.)  So  where,  un- 
der a  Statu  act,  proceedings  for  a  diasolulsoa  and  admiuis' 
tration  of  the  pmperty  of  a  corporation  are  commenced, 
t'.ey  must  be  linally  dispoacd  of  in  the  State  tribunal, 
though  a  valid  and  aabaiatins  judgment  was  obtained  is 
the  t'ederal  court.  (Luvi  v.  Columbia  L.  Ina.  Co.,  1  Mc- 
Crary, 34.)  Sta:e  and  Federal  courts  cannot  lawfully 
interfere  uith  eaoU  other  where  each  in  acting witkuv\e9^ 
li:iLJ;a.  (Waiker  v.  Flint,  3  MoCtaty,  BOT.'i  Ttie  cSitsa'^. 
ojurt  has  uo  aatfiority  to  ooutrol  tiiB  ■ptoceeiia^.a  lA.  » 
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State  court,  or  to  stay  the  proBecution  tlierein.  [Harrison 
Wire  1  o.  V,  Whee'.er,  U  Fed.  Rep.  2d6i  Collin  v.  Uaggii^ 
7  Saw]-.  509.)  Circuit  court  may  enjoino  pruoess  Id  tlie 
State  court  after  remora!  of  the  cause  tueret.).  (DietMicli 
V.  Kindekoper,  103  U.  S.  4!lt.}  The  Fedena  and  State 
coorCa  are  eeparate  and  indepenileot  tribunals.  (Little  v. 
Aleiaader,  1  Hughes,  177.)  An  actioa  conimcDued  ia  » 
State  oDurt  and  Iransferrod  to  Bnothar  Stata  court  U  at} 
bar  to  au  action  in  the  cinsuit  court.  (Hyde  v.  Stuue,  20 
How.  170.)  So,  a  declaratiou  of  iniolvcnc;  by  a  titat« 
court  n'ill  not  a'late  an.  aotioa  agaiuat  an  adininittratop 
nnlew  the  plaintia'  wis  a  voiuutary  party  in  the  orooeod- 
in;^  in  the  State  court.  (Snyd<Lm  v.  broddunx,  l-tPetMi, 
67:  Grear  v.  Cretghton,  Z3  ho-r.  90.)  A  luit  may  be  in- 
■tituted  to  aet  aside  an  aisignmcntfor  benetit  of  creditors, 
aliiioagh  the  tmatce  bas  givun  bund  nridur  the  State  lavra 
(;U,Br  y.  Ecker,  2  Fed.  Hep.  12(1);  but  the  tniBteo  ap- 

*poi  ited  by  a  State  court  cauuot  be  sued  by  a  creditor  m 
the  circuit  court.     (Peale  v.  Phipp*,  U  How.  868.)    A 
Sl>irt^!{ea  who  hold^  a  mortgage  ii(  a  deceaeml  debtor  m^ 
pr.-oeedin  the  circuit  court  to  fi^reulo  e  it,  though  the  es- 
tate of  the  debitor  U  in  sou  ^e  of  a.luiiuiatmuon.     (Erwin 
V.  Lowry.  7  Uo^.  i;^.)    A  citi/en  of  one  Scate  may  en- 
join the  collection  of  a  tax  by  a  citizen  ui  another  Static 
although  iha  Slate  law  provides  for  proceedinf;^  in  tbs 
State  court     (Ulivar  v.  Omaha,  3  lill,  8G8.)    Ths  conrt 
which  tirat  acquire]  possession  of  the  fund  or  subjeet 
of  ihe  action  his  exclusive  juriBdiotion.     (Burt  v.  Eeyes, 
1   Flippen,  61.)    A  Fed<  raX  court  will   oeiilier  inieilerft 
with  prope/ty  in  the  lawful  cu9lo<Iy  uF  ths  State  court, 
nor  tolerate  interference  by  a  St^ite  court  u'ith  i<ni|ierty 
^M    in  iU  custody  (Walker  v.  Fliut,  7  Fed.  Boy.  435)i  nor 
^^^tnn  a  State  court  rcich  fuuiU  which  hnve  be^n  in^d* 
^^B  by  an  i.diuer  uf  a  Federal  court  on  execuiion  (A'abwnlb 
^H  Oold  L,  Ins.  Co.  V-  Girardy,  9  Ftd.   Kep.   H2);    bnk 
^^Kthat  pniperty  U  being  administered  on  in  a  SH.ie  umrt 
^^H.is  no  b^  to  the  pr  'cecdiius  in  the  circuit  c  urt.     (Una- 
^Hirnld  T.  C<^nt.  Vc.  B.  Co.,  20  Blatchf.  21:^.)    The  rule  of 
^^^ftoomity  towiird  Stito  CDUita  should  not  operate  to  depriva 
^^B  the  Federal  court  of  its  n::btfuliimsdiuti-'a  (Aiidreis  v. 
^F  Siahh,  5  FihI.  Itep.  83;i);  biittotakeadvant^e'f  theruls 
^^F    in  f .ivor  of  a  Sute  c 'urt  of  C'nuurci.nt  iunadiciuii,  tlia 
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paint  mast  be  BesaonaHj  urged;  after  triitl  on  the 
ibistoolata,  (GllmBU  V.  Perkins,  10  BisB.  430.)  TI.„.u.d 
of  comity  applies  :b  criminal  as  well  aa  to  civil  casea;  eo 
where  the  marshal  took  a  priaiinec  charged  with  the  sama 
of[eiiae  from  the  custod7  of  the  State  officer,  the  Feder.il 
caurt  an^tidneiltUo indictment,  and  remanded  the  priaoncr 
t '  vhe  State  aatharitios.  {U.  S.  v.  Wells,  11  Am.  Law 
Refi.  424;  Fos  v.  Ohio,  5  How.  410;  Jett'a  I'aso,  18  Gratt. 
912;  U.  S.  y.  Vi.u  FosBen,  1  Dill.  411;  Bee  O.  S.  v.  Fninch, 
1  ijall.  1;  Ex  parte  Forbes,  1  Dill.  333.)  As  where,  nn* 
die  an  out  oF  CoDgresa  admitting  a  State  or  org3.niziQ  j  a 
territQcy,  and  yjroviiiing  for  nn  Indi  n  reserve  (Langford 
V.  Mcntei  h.  102  U.  8.  15.-.);  bnt  the  Feder  .1  court  Las  no 
jurisdictioD  over  an  indictment  of  a  white  man  for  the  mur- 
der of  a  white  man  on  auch  a  reHerva  within  the  limits  of 
a  State.  (U.  S.  v.  MoBralney,  3  Morr.  Trsna.  706. )  "With 
respect  lo  land  owned  by  the  United  States  within  th a 
limits  of  a  Stile,  over  which  the  State  has  not  parted  with 
ill  jurisdiction,  ih<]  Unit^ed  Statfs  atanda  in  the  rulation 
(if  a  proprietor  only,  and  Statu  oliicers  Lave  the  same  right 
t J  enter  thereon  und  aeizo  peraouai  property  forniin-pay- 
ment  of  tanes,  if  the  rijlit  is  exercised  so  as  not  lo  inter- 
fi^re  wi  h  the  ojierationa  of  th  'general  government.  (State 
Tax  Laws.  14  Ot>.  AtL-Gen.  19S.)  Thee  renitoourtshave 
not  exclU'iva  jurisdiction  oF  suits  in  /lersoiiuin  growing  out 
<iF  collisiuus  between  Vi^sselsiuLvi  gating  the  Ohm.  (Schoon- 
makerr.  Gilmore,  102  U.  S.  IIS.)  Sothey  havooulyeon- 
currant  jariadiction  with  the  district  courts  in  eniti  ia 
eijuity  by  the  ad'iiunea  of  a  b  inkmpt  in  one  8t-ite  against 
the  oitizea  of  onotlu^  State  (ScoviJle  t.  Shaw,  4  C'ilf  MS); 
Gindrat  V.  l>ane,  4  Cliff.  260);  and  they  have  power  toap- 
point  a  guardian  for  an  infant  only  wlien  property  of  tlia 
inFan  is  iiivo;vud  in  a  legal  proceeding  before  them,  in  or- 
der to  iireserva  it  from  destruction  or  waste.  (luaurance 
Co.  v.Bang',  2  Morr,  Trans.  791.) 

Cases  at  law  or  in  equity.  —A  ease  eonsiats  in  the 
ri^Ucot  a  party,  aud  arisen  when  a  correct  decision  depends 
□u  the  C'luatitutiuaor  laws.  (U.  8.  v.  Willinma,  4  Cninch 
a  C.  3PJi  rohuna  V.  Virjinia,  6  Wheat.  379;  Osborr  v, 
Bink,  7  VVhoat.  738:  Mills  v.  Brnwn,  IG  Peters.  625; 
Lawljf  V.  Walker,  14  How.  143;  Uailtoad  Co.  n  ,  V«.^ii^,  ^ 
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■Wall,  ISO;  Ex  parte  Millignn,  4  Wall  114;  FonntMii  t. 
lUveDBl,  17  Bow.  aeO;  Loring  v.  Marsh,  2  UUffi  469; 
B-ktr  V.  Kiddle,  Bald.  304;  Pierpont  v.  Fowie,  2  Wood. 
A  M.  23;  Jouea  v.  Saward,  41  Baib.  272.)  Cuaes  at  'h,w 
h  as  requira  legal  rights  to  be  determined.  (Bob- 
7.  Campbell,  3  Wheat,  212:  PacBona  v.  Bedford,  3 
I'etera,  433;  J<'eaii  v.  Holme,  21  How.  486;  iih«irbara  T. 
I>o  Uurd..v«,  24  How.  423;  Kuhlv.  U.  S.,  91  U.  S,  367.) 
Bulla  in  whicb.  relief  is  sought  acoordiog  to  the  ptiueiplea 
ood  priEtice  in  et|iii'y  cases  are  "casta  in  equity."  (Kob- 
iiiaou  T.  Campbell,  3  Wheat.  212;  U.  N.  v.  Hi.wland,  4 
Wheat.  lUS;  Lorman  v.  Clurke,  2  McLean,  5G!J;  Vtoilon 
',  Hobai't,  2  Sum.  401;  Pratt  v.  Nonham,  5  Mason,  SS; 
'rcipp'^r  V,  Coburn,  2  Curt.  4G5.)  The  juriadiotion  in 
equity  aa  to  the  remeiliea  (Meade  v.  Beile,  Taney,  S39)  ia 
lOtjxtensiTe  with  the  jurisilictiun  iu  chaiiuery  aa  exerciastl 
n  Eugliuid,  and  ia  nut  affected  by  &tata  JuiiB|>nii)euoe  •» 
opraiitice  and  procedure  (Wheeling  Bridge  Case,  13  How. 
421;  DuJgev.  Woolaey.  18  How.  331;  Batberv.  Barber, 
21  Hew.  5S2;  Payue  v.  Huok,  7  W-iU.  425);  aud  if  m  oA*. 
exieta  whinh  caimot  be  enforoed  by  law,  reliof  maytM 
BOiiglit,  though  it  exists  under  a  State  law  or  local  ubiaO 
(Lkrlt  V.  SuiUli,  13  Peter*,  195;  Filch  v.  Creighton,  S* 
How.'159;  Goehorn  v.  Alexander,  2  Bond,  15S),  aud  al. 
thou(;1i  the  Statelawgiveaexcluaivejnriddiotioatoa  Statu 
ooort  (Paraona  v.  Lyman,  5  Bialchf.  170;  Payuev.  Huult, 
7  Wall.  425};  and  even  if  no  remedy  exiate  in  the  State 
oourb  (  tetcher  v.  Kutey,  2  Story,  555);  the  true  te«t  be- 
ing whether  there  ia  a  plain,  speedy,  anda.leqDat«  remedy 
at  law.  (EJoyujv.  Gouiidy,3Peiera,2l5j  Games  v.  Chew, 
2  Huw.  eiU;  WilliamB  v.  Eeuediot,  8  How.  107.)  "'  " 
jiiriadictiiiu  embracea  auita  iu  which  legal  ri>:hia  sri 
determiucl  (Kohl  v.  U.  S.,  91  U.  S.  3o7);  and  if  thoro- 

Suired  citiiieuship  eiista,  jurisdiutinii  extends  to  the  an- 
jrcemeut  iif  remedies  given  by  SU.ce  atatuteL  (GoBhom 
V.  Alexiuder,  2  Bond,  1S8;  U.  S.  v.  Block,  3  Bias.  208} 
•■  iirta  BidJlo  2  Maaon,  473;  Kailway  Co.  v.  Whittun, 
Wall.  270;  Broderick'a  WiU,  21  Wall.  5U3.)  Aa 
H'^tiua  agaiuBt  »  tuwo,  ^vea  by  t1  e  >tate  atatnt^ 
fit  inaulil<:jenay  of  a  hi^jhway  ur  lirid^e,  ia  aa  ao- 
ti-n  at  ci>mmon  law  and  nithin  tbo  juriiilioliim  of  the 
ciruBit  cuurl.     (Kui  b  v.  Roda^jhaji,   13  Blutuhf,  24(i.) 
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nlaw^  actiona  depositions  maybe  takeo  pursuant 
to  Kiiute  h.w.  (F.int  v.  Crawford  County,  5  Dill.  481.) 
When  a  new  tight  is  granted  by  statute,  or  a.  new  remedy, 
tliB  juriadiutirin  ae  botweeo  tliB  law  and  equity  aide  is  do- 
tcnninei  by  the  character  of  the  case.  (Vaa  Nurden  v. 
M  rtoQ,  89  U.  8.  378.)  The  tact  of  haviug  a  right  of 
cutlou  at  law  will  not  deprive  of  jurisdiction  iu  equity. 
(SL  Louis  A.  &  T.  H.  li.  Co.  v.  L  &  St.  L.  R.  Co.,  9 
B.as.  99.)  Equity  sometimes  takes  jurisdietioo  oa  account 
of  the  parties,  and  sometimes  on  accouot  of  the  relief  to 
bi  ailminiatcred.  (Partee  V.  Thomas,  11  Fed.  Rep.  773. ) 
The  juriBdiotion  in  equity  is  coextensive  with  the  jaria- 
dietiojitichiuiotry  in  Eiiglaa.l,  and  is  not  affected  by  the 
jiir.Eprudeiiua  of  the  State  in  wliich  the  ouurt  sits  u  to 
praciice  and  proceilure  (Robinson  v.  Campbell,  3  Wheat. 
212;  Wheeling  Bridge  Case,  13  How.  421 1  Dodge  v.  Wool- 
sey,  19  How.  331;  Barber  v.  Barber,  21  How.  632;  Pa  ne 
V.  Hook,  7  Wall  425;  Lorman  v.  Clarke,  2  McLean,  563; 
Fletcher  v.  Moray,  2  Story,  655;  Gordon  v.  Hubart,  2 
Sum.  401);  but  the  rule  adoptiLgthaeijuityjuriaprudence 
at  England  ap|>lies  only  to  the  remedy  (Meade  v.  Beale, 
Taney,  339),  and  if  a  right  exists  within  a  State  which 
c:mn<jt  be  enforced  by  law,  reLef  may  be  Bought,  tbongh 
it  originates  under  a  State  etatute  oralocaloBage.  (Clark 
V.  Suiitli,  13  Petdrs,  195;  I'itoli  v.  Creightvn,  24  How, 
150;  L  rman  v.  Clarke,  2  McLean,  568;  Goahom  v.  Alex- 
aiider.  2  Bund,  158.)  The  jurisdiction  in  equity  mnst  be 
exaruiatd  vithin  thj  limits  jirescribed  by  the  Constitution. 
(B.iker  V.  Kddle,  Bald.  394;  Pierpont  v,  t  owlo,  2  Wood. 
&  M.  23.)  FedeTal  conrta,  aitting  as  courts  of  equity, 
may  aduiioislur  any  right  of  an  equitable  nature  given  by 
tlio  statutes  of  the  SUte.  (Holland  v.  ChaUcn,  110  U.  S. 
la;  Aspen  Min.  etc.  Co.  v.  Kuckcr,  Cir.  Ct.  Colo. .  28  Fed. 
Rap.  2il,)  The  circait  coucta  have  no  jnrisdiution  by 
bill  in  iquity,  or  otherwise,  to  enforce  proceedings  for 
limiting  t  .e  liability  of  shipowners,  under  the  provis- 
i,.Qj  of  the  United  States  Ecviaed  Statutes.  The  remedy 
U  oontinei  to  tlie  district  courts.  ElweU  v.  Geibel,  Cir, 
Ut.  K.  v.,  33  Fed.  Hep.  71.) 
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( iVilderv.  Umon  Nat.  Bank,  12  Chic  .   , 

WiggiiiB'  Feiiy  Co,  v.  Chicago  &  A.  E.  Co.,  3  MaCrary, 
VM;  Oreea  v.  Elitigcr,  10  Fed.  Rej>.  6U2,  luid  uote.)  Ttm 
United  fitatea  court  ia  tlie  liual  arbiter  of  couatitntional 
:ructiou,  nod  Congruu  may  invest  it  witli  tbe  power 
instnie  aiiy  coutiulvitioiial  law  (Van  Uomti  v.  Dor- 
>,  2  DalL  »l>4;  Mactinv.  Hunter,  1  Wheat.  301;  Co- 
V.  Virginia,  6  Wheat.  26i;  Abelman  v.  Booth,  SI 
.606:  S.  U  3Wi3.  1;  Th«  Mayorv.drfiper,  Ij  WaU. 
^il);  \rut  for  itB  jiower  to  extend  to  a  cuiutitatioiml  ques- 
tion it  moat  be  in  a  cjse  stlaw  or  in  equity.  (Cohens  v. 
Virginia,  0  Wheat  2C1;  sue  Railroad  Cu.  v.  Miaa.,  102iC. 
t>.  Mo.)  Thu  power  of  the  United  8  atea  court  exteods 
ovi^r  statutes,  whether  [taaeed  by  a  Stats  legislature  or  hy 
CunurcBS,  wktch  are  claime.l  to  be  in  contravention  of  the 
(Joustitntion  of  tbe  Unilieil  Statea;  bni  not  to  atatates 
claimed  to  be  void  under  a  State  constitntion  (CalderT. 
IJul ,  3  Uall.  3Q0;  Marbury  v.  Madiaoo,  1  Craiicb,  137; 
Uoi'luiouEh  College  v.  Woodward.  4  Wheat.  518;  Wig- 
yaa'  Ferry;  Co.  v.  Chicago  A.  E.  Co.,  3  MoCrary,  609;  and 
lUa  objeotioa  must  not  be  doubtful  (U.  S.  v.  Jackaoa,  8 
a^wy.  ait;  Peoijle  v.  Bnnkerhoff,  tiS  N.  Y.  259),  but  Um 
aet  mUstbecleariyBubveraiveof  the  Constitution.  (Turner 
V.  AlcLaua,  (JNeb.  M;  Ctntral  C.  B.  Co.  v.  Twenty-third 
Street  R  Co.,  54  How.  Pr,  168;  Remingtouv.  Park,  50 
Vc.  17S.)  A  questiou  on  the  asaesBmeut  of  national  bank 
Bliarcn  is  not  a  Federal  queatiun.  (Williama  v.  WeaTW, 
IM  U.  8.  5i7.)  The  circuit  court  has  juriadiction  of  b 
suit  brought  to  restrain  the  construction  of  a  bridge  over 
tlie  u  'Vi){ablB  waters  of  the  United  States,  the  erection  of 
wliich  ia  authorized  by  bd  act  of  Congress  (Miller  v.  Natr 
\ork.  13  Blatchf.  4TH),  and  of  a  salt  arising  under  a  State 
law  violating  the  ohligationa  of  a  contract.  (State  Lot- 
tery Co.  V.  HtKj>atrick,  3  Woods,  222.)  A  suit  cannot  be 
laid  to  beoneariaingundertheConstitolioaor  Uwa  of  tba 
United  States  until  it  has  in  some  way  been  made  to  ap- 
pear on  the  face  of  the  record  that  aoniB  title,  right,  privi- 
lege or  immunity  on  which  the  recovery  depends  wdl  be 
d«eated  by  one  construction  of  the  Constitution  or  a  law 
of  the  United  States,  or  suBtaine<i  by  an  iip|Ktaita  constrne- 
(Starinv.  New  York,  ll.'>  U.  S.  24<ii  Qeniuuiia Ilia. 
WUcanaiu,  H9V.  S.  473.) 


Obli^tiona  of  contract. — The  obligntion  of  a 
tract  ii  that  which  req^uinH  the  pertormnuoe  r.f  the  legal 
duties  imposed  by  it  (Blaun  v.  State,  39  AJa.  353),  aud 
cnnsL'ta  of  that  right  or  power  over  his  will  or  action 
which  a  i)arty  by  hia  contract  aonfera  on  another  (Ogden 
V  Saiindera,  12  Wheat  213;  Lapsley  v.  Braaheara,  4  Litt. 
47).  ami  includes  everything  within  its  ohjett  aud  acope. 
(Sturg  sv.  Cronini-hleld,  3  Wheat.  ]2>;  Bronson  v.  Kin- 
Be,  1  How.  311;  McCracken  v.  Hnyward,  2  How.  608; 
Blair  v.  Williams,  4  Litt.  34;  Blanchard  v.  Bassell,  13 
Mass.  1.)  It  does  not  inhere  and  cnnaiat  in  the  C'lntraut 
itself,  but  in  the  law  applicabis  to  the  contract  (Edwards 
V.  KearMiy,  96  U.  S.  595;  Bronaon  v.  Einzie,  1  How.  311; 
Blcl'raclien  v.  Hayward,  2  How.  603),  aud  biwa  lelating 
tn  tha  viilidity,  conatruction,  diacharge,  and  entorcement 
a>*e  a  part  of  the  contract  (Edwards  v.  Eearzey,  06  U.  S. 
6;)5;  VonHoefman  v.  Quincy,  4  Wall.  535;  McCraL-kenT. 
Hayward,  2  How.  60^),  tlie  validity,  con-ttmction,  and 
T'-merty  being  part  of  the  obligation.  (Gireen  v.  Bidd!e.  S 
Wlieab.  1 !  People  v.  Bond,  10  Cal.  670;  Story  v.  Faruian, 
25  N.  Y.  22:i;  Walker  v.  Whitehead,  16  Wall  314.)  The 
obli^ticn  of  a  contract  commences  at  ita  date  (Blair  v. 
WiUiama,4  LitL  .S4),  anddependaon  thalawa  in  existence 
when  it  ia  made  (Robinson  v.  Magee,  0  Cal.  S4;  Johnson 
V.  Duncan,  3  Mart.  La.  631;  West.  Sav.  Fund  t.  Phila- 
deTphia,  31  Pa.  St.  175;  Wood  v.  Wood,  14  Rich.  143; 
Smith  V.  Cleroland,  17  Wis.  656),  and  oontinnea  until  the 
debt  ia  paid  or  the  let  performed  (Baily  v.  Gentry,  I  Mo. 
104;  Porayth  v.  Marhury,  Charlt.  K.  M.  334),  and  ex 'ends 
tr>  fiiture  jMiaaessionB.  (Edwards  v.  Eearzoy,  S6  U.  i^. 
S:)5.)  The  obligation  of  other  things  than  contracts  ianot 
within  the  protecting  cianic  of  tho  Cnnatitutinn.  (Ogilen 
v.  Saundera,  12  Wheat.  213;  Bobinson  v.  Magee,  9  CaL 
81;  Blair  v.  Williama,  4  Litt.  34.) 

Baits  under  treaties  and  U.  S.  statutes. — Where 
the  iuriadiction  is  confined  by  treaty  (BritiHli  Priaonera,  I 
Wood.  &  M.  66;  U.  a.  y.  New  Bedford  Bridge.  Wood.  & 
M.  437;  Smith  v.  Jackaon,  1  Paine,  453),  the  snit  must 
involve  more  than  five  Jinudred  dollara.  (Georgia  v. 
Atkin".  I  Ahb.  D.  S.  22;  8.  C.  35  Ga.  315;  B^w:  ^. 
Portland,  5  Sawy.  560.)  Uor.gtesa  maj  g,iiiiA  tic^nJsiv'a 
P«D.  Pnoa-ta. 


I 


S  84 '  cmcoiT  com 

jurisdiction  over  mite  ariBing  under  the  InwN  of  ihe  United 
Siatea.  (Fox  r.  OMo,  5  How.  410;  Voorhuea  v.  Priabio,  8 
Bank.  Eeg.  154  See  N.  O.  Railroad  Co.  v.  MiigiMippi, 
102  U.  B,  140;  Cohens  v.  Virginia,  6  Whart  SCij  Osboni 
V.  Bank,  9  Wheat.  738;  Mayor  v.  Cooper,  6  Wall,  247; 
Gold  W.  ft  W.  V.  Keyes.  96  U.  S.  199;  TenneBSoe  v. 
'^^  ia,  100  U.  S.  257;  see  Eailroad  Co.  v.  MiasiHsippi,  102 
I.  135.}  Their  juriBdiction  cuvers  every  legislativeact 
of  Congress  (Abslman  v.  Booth,  21  How.  BOG;  Muyor  r. 
Cooper,  0  Wall.  247)  ao  they  ara  the  inatrumenta  pro- 
vidfjd  IQ  (ultniuistering  security  to  an  officer  in  the  dia- 
charge  of  his  dtttiaa  (Hodgson  v.  Milward,  3  Grant,  412); 
ai  seeking  protection  nader  aluwii  a  caae  ariaiu>;  under 
Ihitlaw-.  (Hodgson  v.  Milward,  3  Grant,  412;  Kn!p  v. 
Eicketa,  3  Grant,  420.)  If  the  right  of  property  in  tjs 
Buhject-matter  is  created  by  an  act  of  CongrBBS,  it  ia 
-within  the  jndicial  power  of  the  United  Statea.  {Bank  v. 
Boberts,  4  Conn.  323.)  A  suit  arises  ont  of  a  law  (f  th« 
United  Stalea  when  the  ooDtniveray  turns  upon  tha  proper 
coustmotiun  or  application  of  such  law  (Muitch  v.  AVal- 
lamet  Iron  B.  Co.  11;  The  Eeportor,  63U);  but  it  most  Lb 
shown  how  the  action  arises  under  the  law  (Dowell  v. 
Griswold,  6  Sawy.  39);  and  it  is  not  snffioient  that  the 
cunatTuctioa  of  the  law  is  incidentally  brought  in  ques- 
tion {Uowell  y.  GriBWold,  eSawy.  3'J);BOthooirCD:tconr6 
has  jiirisiliutioii  of  a  Suit  invQlTJngthaconBtructionof  land 
}jateutB  granted  by  the  United  Slaves  (Hills  v.  Uompton, 
i  Sawy.  195);  or  of  actions  under  the  bankrupt;  law  (TiffE  v. 
IninCladManuf.  Co.,  16  Blatahf.  43);oruDderthe  patent 
laws  (Celluloid  Mfg.  Go.  v.  Goodyear  D.  V.  Co.,  13  BUtchl 
37o);  or  of  auita  by  or  a^nst  national  bonks  (Wilson  Co. 
V.  Nat.  Bk.,  103  U.  S.  770);  or  where  a  party  clauna  titl« 
under  tha  revenue  laws,  when  he  showa  that  hia  title  in 
that  respect  is  dispnted  (Ex  parte  Smith,  04  U.  S.  455), 
as  the  right  of  a  party  must  have  its  origin  in  the  law 
(Dowell  V.  Griawold,  6  Suwy.  39);  ho  it  has  jurisdiotiaii 
on  a  mipemedeas  bnudgiven  upon  suing  out  awiit  of  eirar 
ti  the  Supreme  Court,  aa  this  arises  nailer  a  law  ot  tha 
United  States  (Miller  v.  New  Yorlc,  13  Blatchf.  469);  and 
of  an  action  on  a  boud  of  a  deputy  collector  (Crawford  v. 
Johnaon,  Deady,  457);  tut  a  auit  based  on  false  ri^prasent- 
ation  Bribes  out  of  a  fraud,  and  not  out  oE  an  act  of  Cun> 
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gTpas.  (Soj-monr  v.  Phillipf,  7  Biw.  460, )  An  .-.c'i 
(iamai(Ba  fur  iujnries  by  Denligeiioo  of  olficera  iif  a 
lic^  ID  tlie  iidmiralty  courts.  (Leathers  r.  Blessing,  105 
U.  S.  G2ti;  13  Had.  Itep.  4S,  note.)  A  State  may  Hie  a  bill 
to  restrain  a,  cuUeotor  from  levying  under  the  intnmal 
reveouo  Inn-B  on  property  owred  |iy  the  State.  (Mtrse- 
rola  V.  U.  P.  R.  R.  Co.,  6  Blatchf,  356.)  Wh.retwo 
cnryorationa  claim  title  to  tlie  aame  land  under  different 
ac'a  if  Couijpeaa,  and  the  decision  depemls  upon  Ihe  con- 
alniotitm  pivnn  to  those  act?,  a  oontroveray  arises  upon 
laH's  of  tlie  United  States.  (I^ausas  I'oeiliu  v.  Atcbisoa 
KaiJroad,  112  U.  8,  Hi.) 

EmUb  under  patent  and  copyright  laws  — The 
cirouib  tonrtB  have  plenary  jurisdiction  over  all  suits,  in. 
iiin'  and  etjuity,  arising  uuiier  the  paient  and  cupyriglit 
Li>vs.  (Nevins  v.  Johnson,  3  Blatcli.  80;  Perry  v.  Com- 
in?,  6  Elatehf.  134;  Goldsmitli  v.  Am.  Pa.  Col.  Co.,  18 
Blatch.  8-2;  Gordon  v.  Anthony,  16  OB.  Gaz.  11.35);  but 
see  coB(ro,  Saylea  v.  Riuhmoiid  F.  &  P.  R,  R.  Co.,  3 
>laghes,  172.)  An  action  which  raises  the  question  of  in- 
frin^'ement  of  a  patent  is  an  action  arising  under  the  law, 
aiiil  it  mny  iuvolve  the  constmction  of  a  contract  as  well 
aa  tlie  patent.  (Littlcfield  v.  Perry,  21  Wall.  2G5;  Magio 
Ruffle  Co,  V.  Elm  City  Co.,  13  Blatchf.  151.)  But  if 
the  c-ntraet  is  not  provided  for  anrl  regulated  liy  BQ 
act  of  Congress,  the  court  has  no  jurisiiiction  (Wil- 
sori  V.  aandtord,  10  How.  Il9j  Hartell  v.  Pilghiuan, 
99  U.  S.  547;  Goodyear  v.  Pay,  1  BUtchf.  665; 
Giodjear  v.  Uninn  Rub.  Co.,  4  Blatchf.  6^;  Magio  Bnfflo 
Co.  V.  Elm  City  Co,,  13  Blatchf.  ISl;  Blanchard  t. 
Spra^ae,  1  Cliff.  28S),  nor  will  jurisdiction  eitcnd  to  a 
C'lntroversv  arisin't  under  a  contract  concerning  a  patent 
siili3M(uent'y  to  be  obtained.  (Broolia  v.  t'tollev,  3 
M'.:Laan,  e-*3;  Ka.mith  V.  Calvert,  1  Wo.«I,  &;  M.'34.) 
The  subject-inatler  of  contractsialatingtopiitent",  where' 
uu.ther  the  va.idity  of  the  patent  noi  its  infringement 
art)  concfinsd,  do^a  nut  give  the  United  States  onurta 
jurifldictioD.  (Teas  v.  Albri^jht,  13  Fed,  Rep.  40fi;  John- 
Eon  y.  JoLna  n,  l.t  Fed.  Rnp.  IM;  El-ana  v.  Fiuon,  10 
F-d.  Re:i.  B12i  Beedev.  Cheeney,  5  Fed.  Rep.  38  ;  lleu- 
nistowu  V.  Draper,  5  Blatchf.  54iOi  Stevens  N.^ivi'ciMi' 
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e  Fed.  Eep.  19:;  E»ilroad  Co.  v.  MiagisBippi,  102 IT.  S.  ' 
135i  Rj;aii  v.  Young,  20  Alb.  Law  J.  79.)  Where  a  party's 
riglit  arises  nuder  a  contract,  lie  cannot  maintain  a  bill  in 
equity  against  patentua  and  pnrchaaer  who  puroliaBed  in 
Tiolatnon  oF  the  license,  witbont  regard  to  the  citizen- 
B'lipof  the  parties.  (Hill  v.  Whitoomb,  1  Hoimea,  317.) 
If  an  infringement  is  proved,  the  court  vill  take  oogiii- 
zanoe  of  matters  incidental,  aa  where  defendant  has  lor- 
ft'ited  his  riglita  under  a  license.  (Brooks  v.  Stolley,  3 
McLean,  523;  Bloomer  v.  Gilpin,  4  Fiah.  Pat.  Cat. 
SO.)  If  the  parties  are  citizens  of  the  aame  state,  the 
court  has  no  jariHiliotion  over  a  bill  to  obtain  ths 
caacellation  of  a  liceoEe  on  account  of  the  invalidily' 
of  a  patent.  (Merserole  v.  Union  Paper  C.  Co.,  6  Blatcht 
336.)  The  circuit  cunrt  has  no  jurisdictioo  to  vacate  a, 
n  the  ground  of  false  eug^eation,  or  ihat  tbe  kov- 
hna  no  right  to  grant  it  (Att-Gren.  v.  Bumlord 
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375. )  The  jurisdiction  conferred  in  equity  exists  independ> 
entty  of  State  laws,  and  is  similur  to  the  equity  jonsdic- 
tioD  in  England.  (Allen  v.  Blunt,  1  Blatchf.  480.)  Snita 
in  equity  fur  iniringement  of  a  patent  most  be  brought  by 
the  party  in  interest  in  hia  or  her  own  name.  (Lori  lard  v. 
Staoilard  Oil  Co.,  IS  Blatchf.  2UI.)  It  is  onl^  when  tho 
court  is  without  power  to  pass  upon  the  sabject-matter, 
or  to  hrrant  the  reliuf  soaght,  that  its  iurisdiction  may  bo 
qaestioneil.  (MoMillin  v.  Barclay,  5  Fiah.  Pat.  Cas.  189.) 
A  court  of  equity  has  jarisdiction  tu  enjoin  the  nu  of  a 
patented  invention,  and  for  an  account  of  profits,  although. 
m  aetioD  at  law  may  be  maintained  to  recover  damagea. 
(McMillin  V.  Barclay,  5  Fiah.  Pat.  Cos.  189.)  Wherathfl 
com|ilaiuaat  seeks  an  account  and  discovery,  the  court; 
may  award  dnntages  tor  the  breacti  of  a  contract.  (Masio  I 
Ruffle  Co.  V.  Elm  City  Co.,  13  Blatchf.  151.)  AlthoaghUu 
pateut  has  expired,  and  an  iujunotion  cannot  issue,  yet  tn 
sociiunt  can  be  orderei  aad  other  relief  granted.  (Imlaf 
V.  RailTOa.1  C«.,  4  Blatchf.  227;  Wood  Paper  Co.  v.  Ulenn'! 
FalU  Co.,  8  B,atclit.  613;  McComb  v.  Beard,  10  Bktcbt 
330;  Blaak  v,   Slanuf.  Co.,  3  WaU.  Jr.  I'JO;  Vaughan  v. 


Cent  P.  K.  R.  Co.,  4  Sawy,  280;  Eowea  y.  Nnto,  4  Pish. 
Pat  Cfls.  26S;  Smith  v.  Baker,  21  Leg,  Int  12G;  Jordan 
V.  Wallace,  5  Fish.  Pat  Ciia.  185.)  A  suit  for  an  aceount- 
iog  cannot  ba  maiatulueil  uiiless  there  are  actual  proSta 
reaulcing  from  the  infringemeat  EaBce^itibleof  eBlinution. 
(Vaughan  y.  Central  Paoifie  R.  R.  Cg.,  i  Sawy.  280.)  A 
coucbof  equity  baa  juHsdiotian  over  a  suit  foraninfrinse- 
mentof  a  copyright  (Pierpont  v.  Fowls,  2  Wood  &  M. 
231;  but  it  has  no  imisdiction  in  equity  to  pnitecttho 
rights  of  an  autlior  at  cotnmoD  lav,  where  the  paFties  are 
citizens  of  the  Bame  Stat«  (Buucicaalt  V.  Ear!;,  ISBlatchf. 
47ti  nor  if  the  cautroverfiy  ariaea  out  of  a  contract,  aod 
not  under  the  statute  (LitUev.  Hall,  18  How.  165;  Polte 
V.  Derby,  5  McLean,  323),  nor  to  enl'orce  penalties  and 
forfeitures  incurred  under  the  statute,  (Stevens  t.  Glad- 
diaj!,  17  How.  447;  Stevens  v.  Cody,  2  Curt  200. ) 

Blatter  In  dispute. — The  amountin  diopute  must  ex- 
ceed five  hundred  dollara.  (Walker  v.  U.  S.,  4  WaJl. 
lea;  Western  U.  Tel.  Co.  v.  Levi.  47  Ind.  552;  see  Lie 
V.  Wataon,  1  Wall.  337.)  The  matter  is  the  subject  of 
litigation,  and  its  value  is  to  be  determined  hy  the  amount 
clamied  (('ulver  v,  Crawford,  4  Dill.  339;  Gordon  t. 
Longest,  IB  Peters,  97;  Kanouser.  Martin,  15How.  19S; 
Mons  v.  DnjKiiit,  2  Wash.  0,  C.  403;  Ladd  v.  Tudor,  3 
Wood.  4  M.  325;  Hartshorn  t.  Wright,  I'eters  C.  C.  64; 
Crawford  T.  Burnham,  4  Am.  L.  T.  328j  Green  y.  Liter, 
8  Cranch,  220),  ia  a  case  of  detinue  (Bennett  t.  Butter- 
worth,  8  How.  124),  on  a  money  demand  (Culver  v.  Craw- 
ford, 4  DiU.  2,S0),  ona  oontraot(Shermau  V.Clarke,  S  Mo- 
Lean,  01),  inejejtment(Lanningv.  Dolph,  4  Wash.  C  0. 
6;:*),  on  a  covenant  or  a  bond  (Victor  f.  M.  Co.  v.  Min- 
gns,  25PittBb.  L.  J.  125).  for  apenalty  (Martin  v.  Taylor, 
1  Waah.  C.  C.  1),  or  on  apenal  bond  (U.  S.  v.  McDowell, 
4  Craach.  310j  F.  M.  Genl  v.  Cross,  4  Wash.  C.  C.  326), 
in  an  action  sounding  in  dnmagea  (HulBeknnip  v.  Teel,  2 
I),ill.  353;  Murphy  V,  Howard,  Heujp.  305),  to  recover 
back  taxes.  (Ki.ig  v.  Wilson,  1  Dill.  655.)  The  amount 
duo  each  of  several  anitors  mufit  exceed  five  hundred  dol- 
Inrs.  (Woodman  v.  Latimer,  2  Fed.  Rep.  842;  Adams  v. 
R>ard,  McCahon,  235.)  Evidence  may  be  ;;ivcn  ot  tV^a 
value  of  tliB  matter  in  dispute,     (Es  \jir,c  ^to.ia'tT>;eX,"l 
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Fcters,  634.)    The amouat  olniraed in  scrcra]  oourta 
asgr^uteof  all  claimed.     (Anderson  v.  Genlln2*2  Woods, 
OS?!  JudsoQ  V.  MbcoqC".,  2Dm.213.)     'J  he  valne  of  the 

(M[3^s(.i|.pL  &  Mo.  B.  k  Co.  V.  Ward,  a  Blnck,  486.) 
Where  the  matter  in  dispute  exceeds  five  hiiQdred  doUars, 
exclusive  of  uosts,  the  circuit  court  has  jurisdiction  tuder 
tUa  section,  (-laithv.  Greechow,  10911.  8.669;  White 
V.  Greenhow,  114  U,  8.  307;  Bariy  v.  Edmunda,  116  U. 
8.  5j0.  }  Under  Act  of  Congreas,  March  3,  1637,  the  dr- 
cuit  cuurt  has  not  juriBdlctiun  in  a  coutFDTizrsy  between. 
citizens  of  diiTerent  Stitea,  if  theamouot  in d iapnto  does 
Diit  eiceed  t»'o  tbouaaod  dollars,  exuluding  atiy  interest 
which  aiJ.y  have  accrued  up  to  the  dute  of  suit.  [Mu,n« 
T.  1.  wn  of  Kdgelield,  32  Fed.  Rt-p.  49S,)  But  if  tlie 
amount  in  dispute,  excluaiveof  iotcreat and  coaia,  eiceeils 
■uuh  Biiin,  althoughit  is  made  up  of  distinct  demauda  d( 
less  value  th»a  two  thousand  dollars,  and  although  tha 
ptaintiff  may  have  actjuirod  such  demands  by  assignment, 
tlis  court  h;i9  juiiadiction.  (BLn.heiai  v.  fiir^liaum,  30 
Fed.  Rep.  .8S5.) 

Amount  in  oontroversy. — '^here  a  person  appeared 
geuerully  i.iid  GnbseqacnCly  anawercLl,  the  case  Was  nut  af- 
fected by  the  Act  of  IbST,  increaaiiig  the  jurisdictional 
amount  (Flatt  v.  Manning,  34  Fed.  Bep.  817.)  Juris. 
d.utiou  aa  governed  by  the  amount  in  cuntruversy:  See 
St  Lonis  etc.  E.  Co.  V.  McBride,  1412  U.  S.  127;  Hyaea 
T.  Briwgs,  41  Fed.  Hep.  46S;  HiU  v.  Glasgow  11.  Co.,  41 
Fed.  Bep.  610;  American  Fertilizing  Co.  v.  North  Board 
of  Agriooltuce,  43  Fed.  Rep.  909;  Carr.  v.  Fife,  45  Fed. 
Rep.  209. 

Suits  by  and  agtunst  corporatiouB  —In  suits  bj 
or  aijaiiist  a,  cnrporaliun,  the  plea<ling  tiiuat  aver  that  the 
csr^oiate  body  is  a  corporation  so  created  by  law.  (La- 
fayette Co.  V.  French,  IB  How.  4i'4;  Monaf,  Nat  Bsnk  v. 
Baack,  8  Blatclif.  137;  see  Pitinignotv.  Penn.  B.  B.  Co., 
!6Huw.  104;  Mullerv.  Dowa,  94  U.  S.  444;  MarahoU  v. 
BilL  A  0.  R.  R.  Co.,  16  Huw.  314;  Express  Co.  v. 
KonntzQ,  8  ^ValL  342.)  It  is  necessary  to  state  where 
d'^oration  13  located  a3.tj  pluoeof  ba^iinesd.    ^olch- 
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nm  V.  Farmora'LoMi  &T.  Co.,  4  McLean,  1;  N.  ¥.  &  K 
B.  IL  Cu.  V.  Shepard,  5  McLeaii,  455;  Manuf.  Nat.  Buok 
V.  Biacli,  S  Blatclif.  137.)  U  judicial  notiue  Can  bo  taken 
of  the  act  ot  incorpocatioQ,  an  averment  of  ita  citizenship 
is  sufficient.  (Covington  Drawbridge  Co.  v.  Shepherd,  21 
How.  IIS;  20ilow.  227.)  It  ia  not  necesaary  to  allege 
tha  citizenship  o£  the  corporators.  (Ketchnm  v.  Fannera' 
Loan  &  T.  Co..  4  McLean,  1;  hut  BeeWilTOn  v.  City 
Bank,  4  Sam.  422;  Brcithoupt  v.  Bank,  1  Peters,  23S.) 
For  tha  parpoaea  of  juriadiction,  corporations  are  deemed 
cidzena  of  liie  State  which  creates  them  (ILnk  of  U.  S.  v. 
Deveaui,  5  Crivnch,  61;  Hope  Ins.  Co.  v.  Boardman,  5 
Cranch,  67;  U.  S.  v.  Plantera'  B'k,  9  Wheat.  410;  Bonk 
V.  Si  :ouui,  14  Peters,  60;  LauiavJlla  etc  K.  H,  Co.  v. 
LetBi^n,  2  How.  314;  Wieedonv.  Camden  4  A.  R.R»  Co., 
4  Am.  Law  Re^.  29«;  Marshall  v.  Bait.  &  O.  R.  R.  Co., 
13  How.  314;  Bundle  v.  DeL  &  K.  Cau.  Co.,  14  How.  80; 
CoviDgton  D.  Co.  v.  Shephard,  20  How.  227;  Lafayette 
liis.  Co.  V.  French,  18  How-  404;  Railway  Co.  v.  Whittoo, 
13  Willi.  270;  Oiiio  A  U.  E,  R.  Co.  v.  Wheeler,  1  BUck, 
233;  Denm^iown  v.  K.  Y.  &  N.  H.  R.  E.  Co.,  1  Hilt.  62; 
Bonnparte  v.  Camden  &  A.  B.  1(.  Co. ,  Baid.  205;  Greeley  v. 
Sunih,  3  Story,  78;  Bliven  r.  H.  E.  ^  crew  Co.,  3  ElatchL 
1 1 1 ;  Barney  V.  Globe  B'k,  6  Blatohf.  107 ;  West  U.  Tel.  Co. 
V.  Diufcinaon,  40  Ind.  444;  Oakey  v.  Bank,  14  La.  515; 
KDaenfieldv.  Adams  Exp.  Co.,  21  La.  An.  233;  Herryfordv. 
iEUialDS.  Cii.,  43  Ma  148;  Stanley  v.  CilioaKO  etc  E.  R. 
Co.,  62  Mo.  508;  Holden  V.  Putnam  F.  Ins.  Co.,46N.  V. 
1;  Shelby  V.  Hoammn,  7  Ohio  St.  50;  Fargo  v.  McViefeBr, 
38  How.  Pr.  1;  Barclay  v.  Coramiaaioners,  1  M  oods, 
2.H);  irrBspoctivB  of  the  individual  citiztnaliip  of 
tlioir  members  (Ohio  &  M.  R.  R.  Co.  v.  Wheeler,  1  Black, 
2S6i  EaiJroad  Co.  vs.  Harris,  12  Wall  63;  Pi/ineroy  v.  N. 
Y.  &  N.  H.  R.  R.  Co.,  5  Blatchf.  120;  Hatch  v.  CMcagc^ 
R.  I.  &  P.  E.  R.  Co.,  6  Blatchf.  105;  Truat  Co.  v.  Ma- 
(juilJan,  3  Did.  37!>;  Monnett  v.  Milwaakee  eW.  R.  11. 


O.  B.  It  Co.  V.  Caiy,  28  Ohio  St  208);  may  sue  and  be 
sued  in  the  circuit  court  (Bunk  of  V.  S.  t.  Deveanx,  5 
Crunch,  61 1  Piuaons  v.  GreenviUo  &  C.  R.  R.  Co.,  I 
Hu-hus,  27S;  Minut  v.  I'hUa.  W.  &  B.  ■£..  'C.  to-.l  X.^. 


r 


actions  in  anotlier  Stat^  ■ 
rponttions  of  tliat  Stata 
(UiiioaKo  &  N.  W.  K.  R,  V-o.  v.  Lhicogo  &  P.  It.  R.  Co.,  6 
Bjos.  SID.)  It  a  c'irponitloii  ia  created  by  llielawa  of  two 
States,  it  is  deemed  a  separata  budy  in  each  State,  and 
cannot  eae  a  citiz'-n  in  either  State  in  the  circuit  court. 
(OWo  &  M.  R.  R,  Co.  T.  Wheeler.  I  Black,  286.)  But» 
citizen  of  oue  of  ttie  States  may  sue  it  iu  the  other  State 
(MuUer  v.  Dows,  94  U.  S.  444;  Kailway  Co.  v.  WhitUw, 
13  Wall.  270;  Vuse  v.  Eeed,  I  Woods,  647;  Culbertaon 
v.  Wobaah  NaT.  Co.,  4  ItlcLean,  544);  so  whera  the  legis- 
lature of  a  State  has  conttrmud  the  character  of  a  corpor*- 
tijn,  a  citizen  of  that  State  may  maintain  an  action  againct 
the  corporation  in  the  circuit  canrt.  (Marshall  v.  Bait,  ft 
O.  R.  R.  Co.,  IS  How.  153;  Wheeling  v.  Mayor,  1  Hughes. 
SO. )  Where  railroiid  corporations,  created  under  the  lam 
of  different  Slates,  operate  tlirough  such  State.^  in  one  oon- 
nected  line,  this  conaulidated  corporation  is  to  be  oi>QBid' 
ered  a  citizen  of  either  State  (Railway  Co.  v.  WhitMo,  13 
"WalL  2711;  MnUer  v.  Dows,  94  U.  S.  444;  St.  Lawrenoo 
A,  4;  T.  E.  R.  Co.  T.  Indiana  &  St.  L.  R.  R.  Co.,  12  Chio. 
*I.  73);  bat  a  corpora tiou  which  merely  leases  a  r 


Koontx,  3  Morr.  Tr.  35;  Same  v.  Wi^htmau,  23  Gratt. 
4j1;  Samev.  Cary,  28  Ohio  St,  208;  Erio  Railway  Co. 
T.  Stringer,  28  Ubio  St,  408;  Brownoll  v.  Troy  k  B. 
R,  R.  Co.,  16  Blatchf.  243);  and  the  mere  appointment 
of  an  agent  on  whom  pruucsa  may  be  served  will  not 
make  a  corporation  a  citizen.  (Hatch  v.  Chicago,  B>  I. 
&  P.  R^  R.  Co.,  S  Blatchf.  1l5;  Owen  v.  N.  Y.  ijta  Ina. 
Co.,  1  llaghes.  322;  Hunter  r.  Royal  Canadian  Ina.  Ca,  3 
Hughes,  234;  West.  U.  Tel.  Co.  V.  Dickinson,  40  Ind.  44^- 
AtlasMnt.  Ina.  Co,  v.  Byrus,  451nd.  133;  Fiek  v.  Chioagoj 
R.  L  a  P.  R,  R.  Co.,  53  Barb.  472;  Hobba  v.  Manhattan 
Ins.  Co.,  5g  Me.  4I7i  Morton  v.  Mut  Ins.  Co.,  lOi  Mus. 
141;Herryfardv.^:naInB.  Co.,  42  Mo.  H3;  Stephana  t. 
PhcsniK  Ina.  Co.,  41  N.  Y.  149;  DeCampv.  N,  J.  Mut,  L. 
Ins.  po,,  2  Sweeney,  481;  Eilerman  v.  Naur  Orlo»n»  M.  ft 
T.  a.  R  Co.,  2  Woods,  120;  InBuranoe  Co.  v.  Franou.  IL 
Wall.  210;  Huder  v,  In».  Co.,  25  Wis.  l-l;',;  eontra.  Sew 
York  PiflJio  C^.  V.  N,  H,  Steam  .t>at  Co..  2  Abb,  Pr.  N.  S. 


357;  ContL  Ins.  Co.  v.  Casey.  27  Gratt.  210;  People 
Judae,  21  Mich.  577;  Home  Ins.  Co.  v.  Davis,  ""  ^" 
S.^8.)  A  Datioiiat  bBQk  of  anutber  Stats  may 
Ftderal  courts,  althongli  defendanta  ara  citizens  o!  the 
same  State  as  that  in  -wbioh  the  bank  ia  aetabliatted. 
(Unioa  Nat.  Bank  v.  Chic-.Eo,  3  Chic.  L.  N.  369;  BL.  of 
(Jmalia  v.  Donglas  Co.,  3  DdL  293;  Commercial  Bank  v. 
Simmona,  6  Ohio.  L.  N.  344.)  A  State  le^iskture  has  the 
right  to  exclude  a  foreign  ourporatioii  (Doyla  v,  CootL  Ina. 
Co.,  94  IT.  a.  533;  State  v.  Doyle,  40  Wis.  220;  Relfe  v. 
Rundie,  103  U.  S.  222);  but  cannot  deprive  it  of  its  right 
to  sue  in  a  Federal  coart  by  exaotinga  stipalation  not  to 
remove  s.  cause  from  the  State  court.  (Metropolitsji  L. 
Ilia.  Co.  V.  Harper,  3  Hnghei,  260.)  The  rule  as  to  citi- 
zonskip  appliea  to  public  municipal  corporations  (Cowlesv. 
Mercer  Co.  7  Wall.  118;  Barclay  v.  Levee  CommcB..  1 
Woods,  254;  Tanslallv.  Madiacn,  30  La.  An.  471);  atxi 
they  may  sue  and  be  sued  in  the  circuit  court  (Cowlea  v. 
MeroerCo.,  7  WalL  118;McCoyv.  Washington,  3  Phila. 
29!l);  but  a.  State  oannat  maintaia  an  action  ia  the  circuit 
Court.  (Heorvia  v.  Brailsford,  3  DaU.  1 ;  Stite  v.  Babcock, 
4  Wash.  C.  C.  345;  Wisconsin  v.  Duluth,  2  Dill.  406. )  In 
all  cases  where  a.  Federal  court  can  take  Jurisdiction  of 
G  lOtrovBrsiia  between  citiaens,  whether  of  different  States 
or  of  the  same  State,  it  will  take  jurisdictioa  ot  like  con- 
troversies between  corporations,  and  treat  them  as  citizens 
of  the  State  under  whcaa  laws  they  were  created  or  con- 
tinue to  exist  (Kansas  Faciiic  v.  Atchison  Itailrood,  112 
U.  S.  414.) 

Where  the  United  States  is  a  party.— .is  the  ju- 
dicial power  estecda  to  controvereies  in  which  the  United 
States  is  a  party  (Missisaippi  v.  Jolinsun,  4  Wall.  49S; 
George  v.  Stanton,  6  WaU.  60),  it  may  institute  a  pro- 
ceediiig  at  common  lav,  to  oaDdemn  liutds  for  the  use  of 
the  government  (U.  S.  v.  Smith,  1  Hughea,  347);  or  to 
condemn  property  used  in  aid  of  insnrreutioa  (Union  Ina. 
Co.  T.  U.S.,  6  Wall.  7B9);  or  file  a  bill  ia  eqaitjr  to  aet 
a  ide  a  fraudulent  conveyance;  or  bring  an  acbon  on  a 
contract,  onleaa  a  different  mode  is  prescribed  by  law 
(Dugau  V,  U.  S.,  3  Wheat.  172;  U.  S.  v.  Barker,  1  Paiiift, 
lali);  or  on  a  bond  given  to  secure  t)i9  \iHi^3i.^  lA  s 


The  jucis'liatiou  raaches  t 
is  a  pirty  IS.  Y.  v.  Conn.,  4  DJ!.  1;  N.  J.  v.  N.  Y.,  S 
Petew,  239;  G-a.  v.  BrailsforO,  2  Dall.  402j  Oswald  v.  N. 
v.,  2  Doll.  415;  Chisholm  v.  oeurgia,  2  DuU.  410;  Gmt- 
•011V.  Vo.,  SDill.  320;  Mast  v.  R.  I.,  12  Peter.,  TSSjQ-i. 
y,  M.-ulnuEO,  1  Peters,  122;  Luther  v.  Burden.  T  How.  55; 
Mowery  v.  Indinna  &  C.  R.  R.  Co.,  4  Bias.  80);  but  only 
where  it  is  a  party  to  the  reuord  (Osborn  v.  Bank,  9 
Wheat  738;  New  York  v.  Vaaaecti:at.  i  D^IL  3;  Fow'or 
T.  LioJaay.  3  D»1L  411;  U.  S.  v.  Paters,  B  C-auch,  115); 
or  when  the  governor  is  sued  ia  hia  ultiuial  capMiCy. 
(Kentaoky  V.  Uhio,  24  How.  97;  Cieorgta  v.  Madraio,  1 
Feten,  116.)  The  giving  oE  the  supreme  court  uriginml 
jurisdiction  in  caaes  where  a,  State  ia  a  party  doea  not 
vithhotil  from  Con.resj  the  puwer  to  voat  ia  circnit  aourta 
ooncnrrent  jurisdictioa  in  such  c<issb.  (State  v.  Lawii,  12 
Fill,  It 'p.  1,  eitinji;  Pannaylvania  V.  Wheeliug  Br.  Co.,  13 
How.  S20.) 

OontroTeraiea    between    citlzstis    of    diffareiLt 

Btntea.— Ttia  juriadictiaa  of  the  ciicuit  ci'urt  eitunds  to 
cantruvorsiBii  between  eitizena  of  different  States  (Ohio 
&  M,  R.  R.  Co,  V.  Wheeler,  1  Black,  2StJ;  but  aoe  Hops 
Ina.  Co.  V.  Bnanlman,  6  Cranch,  57),  no  matter  of  nhkt 
Stata  the  plaintiff  ia  acitizea  (Brooks  v.  Bail,!y,  20  BIstchf, 
65):  anil  the  situation  of  thopartiea,  and  their  oh  i rooter^ 
det-rmine  t)ie  jnrisiliction  <Cono!ly  v.  Taylor,  2  I'atere, 
65l))j  but  it  haa  no  jiinadiction  of  a  auit  between  )iartieB 
of  the  sama  State  (Von  Antwerp  v.  Hubbard,  8  Blutchf. 
283;  Livingaton  v.  Van  Ingen,  1  Paina,  45;  S.  C.  D  Johufc 
6)7)  Mer-enile  v.  U.  P.  C.  Co.,  6  BUtchf.  358;  Toal  t. 
Wa'kur,  10  Cbia.  h.  N.  131);  and  if  neither  larty  ia  * 
citisLin  o[  the  Stato  where  auit  is  brouchl  it  his  no  jant- 
.liolion  [Ciuiolly  v.  Taylor,  2  Peters,  SUflj  Shuto  v.  1  lavit, 
PolersO.  C.  431;  GmUyear  v.  Day,  1  Blatcbt.  501;  EcJIey 
V.  Hai'ding,  SBIatuhf.SOS);  but  n  citizen  of  a.  .State  wheia 
anibia  brought  mny  eia  ■  citizen  of  another  Stite.  (Hap- 
r->mv.  l!,.w.n.  PetcriC,  C.  43a;  Kitchen  v.  Strawbridgt^ 
4  Wa«h.  C,  C,  84.)    A  party  who  msulea  m  u.  S.ate  witb 


s^^^ 


his  family,  on-l  citmea  on  bnsiiiBn  there,  : 
citizen  of  that  State  (Knoi  y.  Greenleaf,  4  Dull.  3G0; 
Byrne  v.  Holt,  2  Waah.  C,  C.  2S2);  Imt  if  his  rPBidenoa 
ij  only  temporary  and  [or  a  apeoial  purpose,  with  tha 
aaimo  rcoerlei'ili,  he  does  not  thereby  become  a  citizen. 
(ProQtisH  V.  Birton,  1  Brook.  389i  Cooper  v.  Galbraith,  3 
Wasli.  C.  C.  540;  Gardiner  v.  Sharp,  4  Wash.  C.  C.^3i 
Reed  v.  Dertrand,  4  Wash,  C.  C.  514. )  To  have  the  right 
to  sue,  a  party  must  bs  citizen  of  some  State;  so  a  citizen 
of  a  Temtory  cannot  iimtitnte  an  action  in  tho  oiruait 
court,  although  ha  be  joined  with  tlie  citizen  of  a  Stita 
(Vew  Orleans  V.  Winter,  1  Wheat.  91);  so  o  citizen  of  t!ia 
District  of  Columliia  cannot  maintain  an  aetion  in  the 
circuit  court.  (Hepburn  v.  Elkey,  2  Cranoh,  44S;  New 
Orleans  v.  Wintur,  1  Wheat.  92;  GiiasieB  v.  Ballon,  6 
pEtera,  TGI ;  Soolt  V.  Jonea,  &  How,  343;  Barney  v,  Bilti- 
more,  6  Wall.  2H0;  Texas  v.  White,  7  Wall.  700;  Railro!;d 
Co.  V.  Har  is,  12  Wall.  65;  Weatcott  v.  FairScld,  Peters 
C.  C.  45;  Hirtahorae  v.  Wright,  Peters  C.  C.  64,)  Prior 
to  the  act  of  March  S,  1ST5,  the  circuit  conrt  bad  juris- 
diction only  when  th?  a^dt  was  betsreen  a  citiz'n  of  the 
State  and  a  citizen  of  another  State;  and  if  thore  were 
several  plaintiffs  and  Boveral  defendants,  each  one  of  eauh 
class  mnst  have  possessed  the  reqoiaite  oharacter  at  to 
citizensliip.  (Str.iwhridge  t.  Cartis,  3  Crauch,  S67;  Coal 
Co.  V.  B.atch£ord,  11  WalL  172.)  An  heir  c  .mpbllod  to 
pay  a  murtgEige  note  which  another  had  agreed  to  pay  may 
Bne,  although  the  ancaator  and  defendant  are  citizens  of 
theaama  Siato.  (Weema  v.  George,  13  Hi.w.  190.)  A 
citizen  of  one  State  may  auo  fur  lands  although  he  de- 
rives title  fr,<m  a  citizen  of  the  State  where  the  laids  are. 
(ilcDuua  d  V,  SmaUey,  1  Peters,  620,)  A  mortgajjee  may 
maintain  ejectment  against  any  citizen  of  another  State. 
M(uDo»ald  V.  Smalley,  1  Peters,  620.)  If  a  suit  is  pend- 
i  ig  butwoen  citizens  of  different  States,  deteadanta  may 
file  KQ  interpleader,  altliongh  one  of  the  parties  ia  a  citizen 
w,th  complainant  (Stone  v.  Bishop,  4  Cliff.  593.)  The 
circuit  court  has  jurisdiction  of  an  action  brought  by  a 
citizen  of  oue  btata  againat  a  citizen  of  another  State  on 
a  judg  i.ent  reomrered  in  a  State  court  (Barr  v.  Sijnpaon, 
Bald.  543;  Putiia  n  v.  New  Albnnv,  4  Bias.  3S5-,  m-v«>-o. 
V.  CityBaali,  3  Sum.  4J2.)     A.  wiie  iwanwA.  i?<»fl."a™ 


husband  livinK  in  another  State  majr  sue  him  fnr  alimcn 
'  iuit  oonrt,  (Barber  t.  Barbar,  21  How,  532;  n 
■.  Bennett,  Daady,  300.)  An  adininiHtrator, 
ODe  State,  cannut  sue  lit  the  cir  uit  court  of  u 
other  State  anl>-BS  bo  baa  tliers  taken  out  letters  of  m 
ministration.  (Cartera  v.  Treadwe  1,  3  Story,  25.)  Ui 
dertheactuf  Mnrch3,  1S37,  amendia^  the  ^ct  of  1S7I 
where  the  jtirisilictioa  ia  founded  only  on  the  fact  that  it 
autiDa  is  between  ciuzena  of  diffareut  t^iatea,  anjt  may  h 
brought  in  thadiatriot  of  the  miidenceof  either  the  plait 
ti:f  or  the  dafendaut.  (Riuk  of  Winona  v.  Avery,  S 
Fed.  Rep.  81;  anil  aeo  Fales  V.  Chicago  eto.  Railway  Ca 
3i  Fed.  Rep.  6'J3;  Short  v.  Railrcmi  Co.,  33  Fed.  Boa 
115:  Gavin  v.  Vano?,  33  Fed.  R^p.  Bi;  bat  compa 
County  of  Yuba  v.  Pionaer  Min.  Co.,  32Fud.  Rep.  183.) 

Citizmahip  of  parties  to  be  shown  on  tbe  re 
Ord. — It  ia  uctessar}- to  aetout  on  the  record  the  facts  ai 
c.rcumstanci:3  which  giye  jurisdiction  (Tamer  v.  Bank,  • 
Dalt.  8;  Scott  V.  Santord,  19  How.  393}  Godfrey  v.  Tern 
07  U.S.  171;MerBerolev.  Union  Paper  C,  Cj.,  6  BlatcM 
3511;  Auderson  v.  Bell,  2  Paiae,  426);  aa  that  the  puti^ 
Are  reaidenCa  of  ditferent  Statea.  {Beithaupt  v.  Kink,  ! 
Petera,  238;  Wood  v.  Mann,  1  8um.  578;  aee  Bingham  l 
Cabui,  3  iJ»il.  3S2;Mai^nv.  Callender,  4  Cranch,  37tJ 
Turner  t.  Earille,  4  Dall.  7;  SuUivan  v.  Fulton  S.  Co. 
Wneat.  450;  Aasesaora  v.  Oabome,  OWall.  fiU7:Homtha! 
V.  Collector,  9  Wall,  50(t;  Mail  Co.  v.  Flanders,  12  Wall 
130;  Mason  v.  RolUna,  13  WalL  (J02;  Findlay  v.  Bank,  I 
McLean,  44j  Leavitt  v,  Cowles,  2  McLean,  491.)  Th 
citiisenahip  of  the  parties  must  lje  stated  is  tlie  bill  in  ex 
preaa  terms  (Jackson  v.  Aahton,  8  Peters,  148;  Uodge  t^ 
Puikina,  4  Mason,  435;  Vose  v.  Philbnx^,  3  Story,  33S 
Michaelson  v.  Deuison,  2  Day,  294);  and  if  the  facts  are  il 
the  bialy  of  tlie  complain',  it  is  auffiiasnt.  (Mczii:0  9 
Bank  v.  Rued,  7  Am.  Law  Eeu.65'i;  aea  Jonoa  v.  Aa 
drews,   10  WalL   327;  Muller  v.   Dnws.  04  U.  8.  441. 


'Jhelnll  Deed  nut  altege  the  citizennhip  of  other  pHtii 
whomayeoinein.  (Vitletlov.  W.  VCaual  Co.,  4MoLbm 
192. )    It  ia  not  anffident  to  allege  that  apartj  is  An  alien 


anlt  abate  of  what  fLirei^ii  state  lie  is  a  citizen  Oi 
;t  fHinjkiey  V.   Byrne,  1   De:idy,  C21;  Wilaon  y.  Gt; 


1  BTT  ciKcuiT  com 

Bank,  3  Sum.  422;  MicliMlsini  v.  Deniaon,  3  Day,  2M); 
that  tlie  party  la  of  n  certain  State  ia  BQffieicnt  (Wriglit  v. 
IloUiiigawurth,  I  Pelera,  lOfij  Wood  v.  Wngner,  2  Craneh. 
9;  Boe  (lusaiea  v.  Ballon,  6  PeLera,  TGI);  oroiCy  {JackBimv. 
AahtOD,  S  I'utera,  14S);  ortliat  he  ij  n  citisea  oF  a  juiUuiol 
diBtrict(Bar:m  v.  Jones,  1  Woods,  835);  orthat  t^e  partjes 
are  citizeus  of  diSereut  districts  wtien  thoae  districts  em- 
braoe  the  re^ectire  Btates  (Edwards  v.  liicho's,  3  Da.r, 
16);  for  if  the  cuuipl.int  seta  out  facta  from  which  citizeustiip 
roajb8prLanmBd,itisBQfficiont  (MarBhalr.Ba'.t.A  0.  R, 
R.  Co.,  ieHow.3U;Barerquov.  Haley,  IMcAll,  97-)  So 
uti averment  that  a  party  hasf  ir  a  Inn i|;  time  carried  on  boai- 
nueaatacertaiupbiceiaautlicieut.  (Express  Co.  r.  Kountze, 
8  ^ValL  342.  If-thecitizetishi^of  tliepartios  ia  BofScienlly 
Bveircd  in  ihe  firat  cooat,  it  maybe  r<i:'eiFe>ltd  inths 
other  counts.  (Jones  v.  Eeaton,  1  MoLean,  317.)  An 
nllegatiun  of  the  residence  of  the  pirtiea  without  an  aver- 
ment of  citizenship  is  not  auffieienl:.  (Aberiu^ml^ie  v. 
Diipuis,  I  Cranoh,  343;  RoiiartHiin  v.  Creao,  87  U.  S. 
646;  Brown  v.  Keone,  8  Peters,  112.)  Su  an  allegation 
that  one  party  ia  an  alien  without  olleains  th.it  tlte  other 
party  is  a  oitiien  ia  not  anfficient.  (Hodgaun  v.  Bower- 
ban^,  6  Cranuh,  303;-jBck«r)n  T.  Tweotymen,  2  Peters, 
136;  PiqnigQut  v.  Feunsylvania  E.  E.  Co.,  16  How.  104.) 
An  allegatiuQ  tliat  the  citizenship  of  soine  of  the  paHics 
ia  unknown  is  not  aufQuieut.  (Speigte  v.  Meredith,  4  B.ss. 
120;  Conwoll  v.  White  Water  V.  C.  Co.,  4,  B^as.  105.) 
The  complaint  nee  J  not  contain  anallegation  that  defend- 
ant is  aa  inhabitant  oC  the  district,  or  was  Berred  with 
process  therein.  (Gracie  v.  Palmer,  8  Wheat,  633;  Mo- 
Cloikey  v.  Cobb,  2  Bond,  16;  Voae  v.  F^.wler,  2  Bond, 
294.)  Auquieecenue  of  plaintiff  in  averment  of  citizenship 
in  the  deinurrer  ia  sumuient  to  auatain  tbe  jnrisdiction, 
(Bradatreat  Y.  Thonifls,  12  Potera.  69;  Lafayette  Ins.  Co. 
V.  French,  18  How.  4U4.)  In  Buitsupon  bills  o(  exchange 
and  pr.tmiBEory  notes,  the  complaint  mnstarsr  the  eiti- 
senahip  of  the  parties  re'^uiaite  tu  auitoin  the  jurisdiation. 
(Turner  v.  Bank,  4  Da!l.  8;  M^rbuv.  Torronoe,  »  Wheat. 
535:  BankT.  M«s,6How.  31;  Morjanv.  Ouy,  19  WaU. 
81;  DuuaJdionv.  HizEQ,  Hemp.  421;  Rogers  v.  Liun,  2 
McUan,  128;  FryT.  R.naaran,  3  M.L  an.  106;  Drainwi 
V.  WiUinms,  4  McLean.  12.1;  I'li^tu'Ajt  v .  T-o.ta«,  &  "^a- 
TxB.  Fuoa—St. 
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Lean,  4S3;  Browo  v.  Soyea,  2  'Wofid.  &  M.  Tfi;  Hi 
V,  iSinnny,  3  Wood.  &  M.  3.B.)  An  averment  of 
denco"  is  nottliB  equivalent  of  anavcrmeat  i-t  cilUeosliip 
£ur  tiie  piiqioae  a!  giving  a  ci  c^nit  court  jurUdiotiim  ovef 
the  aubieut-matter.  (Kyerliartv.  Huataville  CiiUaje,  ISJ 
U.  8.  223i  Menird  v.  GoKgau.  121  V.  B.  ^J3i  C>.Qtiiieftt»I 
Id9.  tV  V.  Ithodes,  119  U.  H.  237:  Halated  v.  Bnsber,  110 
V.  a  341.     And  seu  Juhuson  v.  Cliriatian,  12o  U.  S.  642.) 

Parties,  joinder  of.— Tha  wordB  "of  tKe State whera 
the  auit  is  hronijht,"  and  "a  citi^tn  of  another  Stat^" 
cunfiue  auilB  to  thvao  wliich  are  between  citiseiis  of  dif- 
ferent Statea  (Louisville  R.  E  Cn.  v.  LetBon,  2  How,  497); 
the  intention  boing  tliat  if  thera  are  several  plaintilf^ 
each  muat  be  contpetent  to  ane,  and  oach  of  aeve  al4«- 
fendanta  be  comiietcnt  to  be  sued.  (Coal  Co.  v.  Blaicll* 
ford,  11  Wall.  172;  Ailama  v.  Board,  I  McCilion,  235[ 
Anderaon  v.  Bell,  2  Paine,  JSG.)  A  citizen  oE  the  State 
whe  e  auLt  ia  bronght  Ciinnot  unita  with  a  citlieu  o( 
another  S'ate  agaiuat  a  Don-reaideut  {MoSat  v.  Sul«]r,  £ 
Faine,  103);  uor  can  he  sue  other  citizens  of  tbe  Hma 
together  vith  a  citizen  of  another  State.  (Straw- 
,  V.  Curtis,  3  Cranch,  2r!7;  Ketchnm  v.  Farmera'L. 
ft  T.  Co.,  4  McLean,  1;  Cnisa  v.  Del  ViUle,  1  VVaU.  1: 
Searies  v.  J.  P.  &  M.  R.  R.  Ci>.,  2  Woods,  621;  haak- 
harCv.  Hnrn,  1  Woo,1h,  Ii2S.)  So  if  Borne  of  theplaiati^ 
are  ci:izcna  of  the  State  where  sait  is  bronght  and  somo 
are  not,  and  defendant  resides  in  the  State,  juriadictioa 
Aoea  not  attach  (Biasell  v.  Horton,  3  Day,  2SI);  but  A 
citizen  of  one  State  may  Bue  an  alien  anil  a  citizea  of  thft 
State  where  auit  ia  bruoght  (Hinckley  v.  Byrne,  1  Daady, 
221);  and  if  aliens  BQe  citizens  of  two  titsteB,  uuitiujwit^ 
themselves  a  ciiizea  of  a  diJerant  State,  tbe  latter  may 
be  stricken  ont  before  decree.  (Connolly  v.  Taylor,  S 
I'eters,  556.)  If  a  citizen  of  anothor  Stale  ia  Biiedi-int^ 
with  a  oiLTzen  of  the  Stite  wbere  auit  U  brui^t,  l^ 
n  of  another  S'ate,  he  may  object  to  the  jorii.- 
diutii>n.  (Kitchen  v.  Si:rawbridge,  4  V\'a9li.  C.  C.  8i 
CraJR  V.  CnmmiuB,  Petera  C.  C.  Ml :  THcketman  t.  Bit[e- 
low,  SI  Law  Rep.  203.)  If  a  non-reaident  citizen  loaa  • 
citizen  of  thoState  iuintly  with  n  cicizan  '  "  -  "  -'" 
and  the  writ  aj  lo  the  latter  i:i  returned 
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tion  33  to  fie  otber  defendant  attaches.  (Cmg  T.  Cum- 
mins, Peters  C  U.  431.)  A  Btoukholder  may  file  a  bill 
af^aiQBt  a  cor{>oratijii  incorparautd  under  the  lawB  of  aa- 
oLher  Stite,  and  a  tiiizca  of  tlia(  t^tatis,  to  rcsCFaiu  a,  lair- 
ful  set  wlieu  the  corparatioa  refunes  to  enter  tbe  Kait, 
(Dodga  V.  Woolsey,  13  How.  331i  Minut  v.  P.  W.  k  B. 
R.  R.  Co.,  2  Abb.  U.  S.  323;  Peck  v.  Chicago  &  N.  \s'. 
R.  B.  Co.,  Q  Bias.  177;  Paine  v.  Wright,  6  MuLtan,  31i3; 
Newby  T.  Oregon  C.  IL  R.  Co.,  1  Sawj.  flJ;  Pond 
V.  Vs.  Val,  R.  K,  Co.,  12  E  atoW,  2S0.  So  the  non-roa- 
idcnt  holders  of  bonda  aecured  by  a  mortgage  may  sue  the 
trasteea  and  resident  houd-holdera,  if  the  lattor  refusu  to 
unite  in  the  fur'Eclosureof  the  murtijage.  (Hotel  Co.  r. 
Wi-de,  97  U.  S.  13.)  Junadiction  is  not  ousted  hy  the 
mere  joinder  or  non-joinder  of  furmer  parties.  (Boon  v, 
Chilea,  8  Peters,  532;  Kateau  v.  Bernard,  3  Blatelif.  244.) 
So  a  party  may  sue  some  of  the  joint  nliligors  on  a  bond, 
without  joining  otter  citizens  of  a  diffureut  Btnta  (Clear- 
Water  V.  Meredith,  21  How.  48!))!  hut  an  actioa  cannot 
be  brought  by  one  of  several  joiutobligeea.  (Farinv.  Tea- 
son,  1  Black,  309.)  The  circuit  court  has  jurisdiction  of 
a  suit  by  a  mirried  iFonian  and  her  children,  altJinngh 
htr  husband  be  a  joint  defendant,  if  no  decree  is  siiu^ht 
against  hira.  (Wormlefj' v.  Wormlty,  8  Wheat.  421.)  It 
is  the  duty  of  the  circuit  court  to  dismiss  the  suit  if  the 
parties  tboroto  have  been  improperly  of  collusively  made 
or  joined  fur  the  purpose  of  creating  a  case  of  which  that 
court  would  have  cognizance.  (Hawes  v.  Contrj  Costa 
Water  Co.,  "Hawes  v.  Oakland, '^  104  U.  S.  450;  Hayden 
V.  Manning,  106  U.  S.  686.) 

Intereet  of  parties. — Where  citizensMp  gives  juris- 
diction, the  citizenship  of  the  party  haviuji  the  legal  rigbt 
atone  mxy  ha  coiisiilend  (Boualfce  v.  Williams,  3  Uow. 
574);  as  of  trustees  (Browne  v.  Browne,  1  Wash.  C.  C. 
42l»;  Coal  Co.  v.  Blatchford,  U  WalL  172);  or  txecutors 
(Dodge  V.  Perkins,  4  Maaon,  435;  Rice  v.  Houston,  13 
Wall  66);  or  administrators  (WalkeiT.Beal,  3Cliii'.  155;) 
or  a  pri Deiyial  npon  a  band  la  bii  agent  as  (liiliges  (WeL'd 
S.  M.  Co.  V.  Weeks,  3  Ddl  261);  oi- of  assured  o^i  a  policy 
taken  out  in  name  of  his  agent  (Ruau  v,  tianiner.,  I  Wu.'o. 
C.  C  146);  OF  of  an  infant  without  tej^M^L  io  M>i^  t\\,^i^7a.- 
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I.. 
■hip  of  theymcA^in  am'j,  (Wilfiaina  t,  Ertcbey,  3  Dill. 
406.)  Wlienitiflclearly  Been  tiiut  a  State  is  an  iiuliapen- 
sable  pirty  to  onnbla  tha  couit,  acciiriUng  tj  the  rule* 
■wl>-  '-■■-"■    ■  ■■         '■    - 

etc 
IS! 
fin. 
pai 
del 
■tRi 
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.  -wliiuh  Hovarn  its  pi-ocediire,  to  grant  tlie  re  ief  souglit,  it 
I  'Will  mu.e  to  tike  JL^risdiction.  [Cnncdngliunm  Mtwon 
[   etc;  R.  B.  Co.,  109  U.  S.  ^IGiHsuood  v.  Soutbem,  117  U. 

Cross-bilL — A  cmEs-bill  cannot  hnag  In  newpartie* 
and  thcjreby  evade  the  law.  (Oarns&l  v.  Banks,  10  Wheat. 
ISI;  Shields  V.  Barrow,  17  How,  130.)  When  defendnut 
finds  it  neeaSBary  ha  may  file  a  oroas-bill,  aithuugh  the 
parties  deEeudaiit  to  auch  bill  ara  citizens  ot  the  bbidb 
State  with  himself.  (Sohenek  v.  Peay,  1  Woolw.  175.)  If 
defendants  are  all  citizens  of  tha  asms  Stale,  one  of  them 
cannot  Slea  crass-bill  against  the  other  where  oomplaiii- 

'  I  have  DO  interest,  (futuam  v.  New  Albany,  4  Blag. 
.)  The  aagignee  of  a  judgment  may  file  a  crosB-bill  to  ' 
acreditor's  biil,  to  have  the  judgmontdoolartidft lalid 
lien.  alt1ioii$;h  lia  and  the  creditars  are  oitizer>3  of  the  aome 
State.  (Biihtiad  Coa,  v.  Chamlieriain,  6  WaU.  7'18.  An 
original  bll  and  a  cross-bill  thereto  coaatitute  butons 
caoae,  anil  when  a  ciniuit  conrt  has  jnrisdictiiJa  of  tho 
former  by  reason  of  the  citizenship  oF  the  partieithareto, 
it  his  jurisdiction  of  tha  latter  withont  reference  to  aach. 
citizenship,  (First  Nat.  Bank  v.  Salem  Capital  Flour 
Mills  Co.,  Cir.  Ct.  Or.,  31  Fed.  Rep,  630.  See,  howuvar, 
Yannerson  r.  Lerarett,  31  Fed,  Rep.  370.) 

Eflfact  olwant  of  jurisdiction.. —If  tho  oonrthae  not 

legal  coKEizaiice,  on  account  of  citizeoahip  of  thepartiea, 
of  the  cause,  it  oughtcot  to  proceed  to  a  decision  (Tlia  Coa- 
■ins,  2  DalL  36S);  and  admission  ot  aerrice  ot  prwiesa  wilt 
not  confer  iari«!ictioQ(Petroqokino  v,  Stuart,  37  Lot- 1'* 
30);  nor  wTl  the  appearance  of  the  pirty  confer  furisdie- 
tinn.  (Kitchen  V.  tjCr^wbridge,  4  Wash.  C.  U.  64;  C><b- 
morcial  &  IJ.  B..iik  v,  Sloonm,  14  Peters,  60;  Decker  v.  N. 
Y.E.&P,  Ci.  llB'atchE.  70.)  It  there^^Jid  onil»fsi» 
shows  a  wMit  ot  jnriidiction,  odvant.i'^  may  be  bUEanrof 
the  dcfi^t  by  inotionatany  stige  of  theproceedinn  (Ooat 
Co.  V.  Blatchford,  UWAl  17.:;Tho  C*BSius,2Dart.  3«1)! 
.    or  tiie  cbjectioa  may  bo  taJioaby  demuTrer.     (,^ji«)glev. 


Moredili,  4BiBs.  120;  Coal  Co.  v.  BlatehfuM,  11  Wall. 
172;  DoimldBen  t.  Haaen,  Hemp.  423.)  If  the  record  on 
its  fa^e  ehowa  that  the  cirnuit  court  boa  no  iuriadiction, 
judgment  will,  on  motion,  beEtriukenout  (Shufuid  t.  Coin, 
1  Abl).  U.  S.  3(G);  of  it  miy  ba  air.gted  (SheddHr  v.  Cnr- 
tis.  1  HuRheH,  246);  or  it  may  Vie  revBraed  on  a  bill  of  re- 
view (Ketchom  v.  F»riners'  L.  ft  T.  Co.,  4  McLean,  1); 
audnocoBta  will  be  allowed  (Hornthdir.  Collastnr,  D  Wall. 
560);  but  a  judgment  canuot  be  (trioken  out  on  matiua 
after  the  term.  (Cameron  v.  McRuberta,  3  Wheat.  591; 
Uuited  States  Bank  v.  iiuBa,  6  Mow.  31.)  The  cirunit 
cuurt  may  set  aside  orders  iDi|jrcperly  mode  before  didcov 
ery  of  want  of  jurisdietii.n  (Mail  Co.  v,  Flanders,  12  Wail. 
130),  aa  an  interluoutory  judgment  on  aoaccoaot.  (Eitoh- 
en  V.  StrawbridgH,  4  Wa^h-  C.  C.  Si.)  After  the  trial  and 
verdict  fur  jilaintiS',  the  oauBe  will  n>it  be  dieui'^-eil  on  the 
ground  of  citizeusliip  if  the  declaration  ctntainstheuituea- 
aary  averment,  (Bubysliall  v,  Oppeuheimer,  4  Wash.  C. 
C.  iS2. 

Objectiona  to  juriadietion.— Tho  citi^enahip  of  the 
parties  is  no  ^it  of  tl>e  issue,  but  maat  be  brought  for- 
ward, by  plea  in  abatement  (D'Wo'f  v.  Kabaod,  1  I'eters, 
476;  EvaiiB  V.  Gee,  11  Peters,  8.»;  Van  Antwerp  v.  Hul. 
burd,  7  Blatchf.  436;  Evana  v.  Daven^oit,  4  MoLean, 
674),  as  the  denial  of  the  citizBoahi  p  of  the  plaintiff. 
(Wickliffe  v.  Owinfis,  17  How.  47;  Dodge  v.  Perkina,  4 
Mason,  436j  Wood  v.  Mann,  1  Sum.  578;  Voae  v.  Heed, 
1  WUmAb,  i;47;  Nesmith  v.  Calvert,  1  Wood  &  M.  Si.) 
1  he  objection  cannot  be  raised  on  the  f  euerol  iasne  (Smith 
V.  Eemochan,  7  How.  199;  Wood  v.  Maun,  1  hum  678; 
Oiiuae  V.  Clarkeville,  1  MoCrary,  78);  nor  can  the  plei  in 
abatement  be  filed  aimultaDeonBly  with  a  plea  to  the  mer- 
its. (Evana  v.  Davenport,  4  McLean,  674;  Wytha  r. 
Myers.  3Sawy.  595.)  Apleathat  ap^rty  iaa  reaidentof 
a  St.ite  (Evans  v.  Davenport,  4  Mi:Lean,  974;  Ciidwiae  v. 
G'.eason,  3  Day,  3),  or  that  he  doea  not  ahuwcitizanflhipBt 
the  time  of  bringing  the  action,  is  m't  salBcient.  (MoUon 
f.  Torrance,  9  Wheat.  M7.)    If  a  party  pleads  i:      '    ' 


ment  by  attorney,  he  may  withdraw  the  plea  and  re.y  on 
a  motion.  (^HalBey  v.  Hurd,  6  McLean,  14',  Vmi.  kr.V 
werp  T.  HuUrnrd,  7  Blatcbf.  420.)    The  ligji^,  oi  iiAaiA- 
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SDt  ti>  o'lji-ct  <!□  tliH  grdiin'l  of  cil 
liuht  whith  0  iiimjt  Lb  exaroiiied  I 
(Uarr  im.ii  v.  Uwii,  I  Story,  64;  Hinok'lcy  v.  Byrne,  Dmd 
2J4);  liiit  a  cu-defendint  may  voluii'BHly  Sippear  ai 
unite  iu  ft  plea  to  tlie  jurifdictdon.  (Lovejoy  v.  Wal*^ 
bum,  1  BlM.  41R.)  Tbe  objectioD  thut  purtiua  hare  n 
t  e  reqnuite  oitizenship  cannot  be  token  after  ntuid*^ 
from  t'le  Supreme  Coart  (Wyt:ie  v.  Gibbes,  20  How.  641 
nor  "Bu  it  be  ntiseil  on  affidavits  on  mution  fur  an  injii 
lion.  (Kiileau  v.  liernsrd,  3  Blatchf.  344.)  Whenapiu, 
ent  jnriadictioii  is  shown,  the  objection  must  be  taken  1 
plea  [Poud  V.  Vt  Val.  11.  R.  Co.,  12  Blatolif.  280))j  i 
an  aaawer  cannot  be  'withdnwn  fur  the  purpose  gf  Si 
the  plea.  (Voaa  v.  Kead,  i  Woads,  647. )  U  is  never 
late  ta  consider  tlia  quasfioQ  of  iixriBdiction  iu  t'-.e  o(n._ 
of  the  Uuited  Stjtea,  and  iC  at  any  time  the  vant  of  juij 
diet. on  should  appear,  it  ia  tlie  duty  of  tlie  uourt  to  dt 
nii,a  tlio  UMB.  (Vanueraon  v.  Leverett.  Cir.  Ct  G^,^^ 
Fed.  Keii.  376.) 

§  85.  dtlsenB  clnlnilnB'  Inntl  nntft 
diKorcnl  Mtate  e'*unts — ^Foreign  citizens,  etc> 
Of  a  coutfoversy  between  citizoaa  of  tlie  aume  St»t 
claiming  lunds  under  grants  of  diilerent  Stutea,  a 
a  cunti-overay  between  citizens  of  a  St<ite  and  foi 
eiftn  Httite(i,  citiwna  or  subjects,  in  which  the  outta 
in  dispute  exceeds,  esoluaive  of  interest  and 
the  Bum  or  vahie  aforesaid.  {Act  of  Marcb  3 
187.5,  Efv.  StHta.  sec.  629,  clause  2,  as  amendei 
Mairli  3,  lSrf7,  and  corrected  August  13,  188a 
25  U.  S.  Stilts.  43a.) 

When  an  alien  is  a  party.— tinder  the  first  oTan 
of  seotioii  tMo,  article  thrte,  of  the  Con^iUtulion  of  ti 
Uniti'd  States,  juri  diction  ia  given  to  Federal  conrt»U^ 
d'es  nhera  a  foreign  state  or  individual  is  a  pai^ 
(I  hipiiedelaina  v.  Decheiianx,  4  Craiich,  308i  Bfuwht 
Strode,  5  Craiich,  313.)     So  it  ex'      •  - 

iug  cinbMuidors,  although   they 
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recjrl.  (Osborn  t.  Bank,  7  Wlioat.  7Z3;  U.  3.  v.  Ortega, 
13  Wlieat.  467;  U.  S.  v.  Ravara,  2  Doll  237.)  A  citizen 
of  the  State  may  aue  ail  alien  in  tlie  Federal  courts  fll- 
thuugli  tto  alien  be  a  furelgn  codbuL  (St.  Luke's  Hobi>. 
,v.  Barclay,  3  ElatchL  250;  Graham  v.  Staeken,  4  BlattliL 
60.)  The  controversy  most  be  one  ia  whicli  a  citizen 
[of  the  State  and  on  alien  are  parties  (Hepburn  V- 
.EUzey,  2  Cranoh,  445;  Moaaman  v.  Higyinson,  4 
'DalL  12;  New  Orleans  v.  Wintt-r,  1  Wheat  01; 
JaokflOQ  T.  Twentyman,  2  Peters,  13G;  Hodgson  v. 
liuwerljank,  5  Uranch,  303;  Gaseica  V.  Eullou,  S 
Petera,  7S1;  Broum  v.  Keene,  8  Petara,  112;  Fioqael  V. 
t^wan,  4  Mason,  44^;  6  Masou,  35;  Case  T.  I'lark,  5  Mason, 
70;CatlBttv.  Faoilio  Ins.  Co.,  lPaiue,5'J4;C.-operv.Gr.t- 
braith,  3  Wash.  C.  0.  646;  Prenties  v.  Brenuan,  2  Elatohf. 
164;  Wilson  v.  City  Bank,  fi  Bank.  Reg.  270),  or  a  nomi- 
nal oitdzea  suing  for  the  u(      "  ' "  r. .   .  i . 


fi  Cranch.  303);  and  one  party,  eiljier  plaintiff  or  defend- 
ant, must  be  a  citizen  (Jaokaon  v.  Twentyman,  2  Peters, 
I3G;B3irdv.  Byrne,  3  Wall.  Jr.  1;  Prentiss  v. 


2  lyatchf.  1G2;  Kaleau  v.  Bernard,  3  BktchL  244},  as  tiu 
circuit  court  has  no  jurisdiction  of  a  controversy  LetBeca 
aliens,  (Petrocokina  v.  Stuart,  37  Leg.  Int.  30.)  F.r 
tlie  purpose  of  juriad  ction,  a  foreign  corporation  ia  deemed 
an  alien  (Soci,  for  i'rop.  Gopp.  v.  Kew  Haven,  8  Whuut. 
4U4);  so  of  resident  unnaturalized  foceigiiers  (Baird  v. 
Byrne,  3  Wall.  Jr.  J);  and  one  who  has  mereljj  filed  his 
declaration  of  intention  to  become  a  citizen  is  an  alien  (Baiid 
V.  Byrne,  3  WaU.  Jr.  l);bat  an  Indian  tribe  is  notafore;gn 
nation  (Cherokee  Na.  v.  Georgia,  5  Peters,  1;  Woroesterv. 
Georgia,  6  Peters,  S15);  nor  js  an  Indian  a  foreigQ  oitizsii 
or  SD  bject  (Karrahoo  v.  Adams,  1  DHL  34i )  A  foreign 
sovereign  may  sue  a  citieen  in  tlie  United  Stiites  eouiti 
(Kiug  V.  Oliver,  2  Wash.  0.  0.  429);  aud  a  resident  alien 
may  sae  a  citizen  (Breedlove  t.  Hlcolet,  7  Petera,  413;  Bo- 
naparte V.  Camden  &  A.  R.  R,  Co.,  Bald.  20o),  altboiii,h 
he  sues  as  trustee.  (Chappedelaine  v.  Decheiiaux,  i 
Cranch,  30(i.}  So  an  executor  and  residuary  Jtgatce  nny 
sue  in  the  Federal  courts,  though  both  are  aliens.  (Cliap- 
peilelaiuev.  llethenaux,  4  Cranch,  30G.)  And  if  on  nlicii 
holds  lauds  he  may  Huo  a  citizen  for  any  matter  aCectina 
hia  rights.  (Bonaparte  v.  Canidou  St  A.  R,,  a,  CQ.,'ftii-S. 
S03.) 


fS  80  ciecu:t  cocbts— JtrttianirTioN. 
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16  8 
§  86.  ExclusiTe  cosnlaaiica  or  c 
Circuit  couita  shail  Lave  exchiaive  cognizance  o 
all  crimes  and  ofienses  cognizable  under  the  au- 
thorilf  of  the  United  States,  except  as  otbei-wiae 
provided  by  liiw,  and  concurrent  jurisdiction  with 
tlie  district  courts  of  the  crimes  and  offenses  Cogi- 
niEible  by  tliem.  But  no  person  ehall  be  arrested 
in  one  dihtrk-t  for  trial  in  another  in  any  civil  ac- 
tion bi'fore  a  cii-cuit  or  district  court.  (Id.  clause 
I  3;  25  U.  S.  Stats.  433.' 

Juriadiction  in  criminal  caaee.— Tha  circuit  court 
liaq  jurmliciiiin  uver  criniiDal  otteiisen  (U.  S.  v.  Ho.lijay, 
9  WalL  407)  after  Uoiijjress  lias  dttiiie  I  tha  crime  and.  con- 
■Sarred  the  jnriBdiction.  (U.  S.  v.  Hall,  08  U.  S.  34^ 
■^  "  '.  Mann,  1  G»IL  3;  U.  S.  t.  HdiIbod.  7  Cranah, 
.  ,  .  3.  v.  Coolidge,  1  Wheat.  415.)  Ibe  jarUdlction 
is  limited  to  cnmei  committed  within  the  dibtrict  (U.  S. 
r.  Jaokalow,  I  Bli^-k,  ini;  U.  8  v.  Alberty,  Hemp.  444: 
7.  S.  V.  Biitton,  2  Maaon,  464;  U.  8.  v.  Woo^,  2  Wheal. 
!!.  C.  S2S;  U.  S.  V.  Bickford,  4  Blatchf.  337),  in  any  place 
undertlie  eiclnsiv  a  authority  of  the  Unite.l  Statoa.  (U. 
t*.  V.  Ciiruell,  2  Maeon,  91.}  The  jurisdiction  relates  to 
tbe  proseoutian  aj;aiiist  pereana,  aud  not  to  inTorniation  in 
rrm  (Ket  and  v.  'J'he  O.aBius,  2  Dall.  365);  to  the  tiial, 
and  ii'it  to  the  creation  of  the  crime.  {V.  S.  v.KewBed- 
frrdlSrid.e,  1  W.,od.  &  M.  401.)  It  boa  no  original  jnria- 
diction  over  a  qtii  torn  at^tino.  ( Hlvana  v.  BoUen.  4  !M\. 
34].)  It  hiA  jnrisdiijtiiin  over  a  crime  commi.ted  b^a 
loreign  cotunb  (U.  8.  v.  Rftvara,  2  Uall.  2(t7.)  It  hw 
juriadiution  ti  try  the  queation  whether  an  offin^a  baa 
Iwon  committud.  (U.  S.  v.  Rieae,  4  Sawy.  63il. )  Un  ted 
fitat^  courts  liava  no  jariadictiiia  over  ofteusei  htcommon 
kw.  {i'.x  rnrte  Ballmnn,  4  Crani-h,  76;  Turner  v.  Bnak 
ot  N.  A.,  4  Uall.  HI;  U.  S.  v.  Lanoaater,  2  McLean,  43]i 
Kltelieti  V  St.awbndL-e,  4  Wai*.  C.  C.  S4:  U.  3.  v.  Now 
B»lrui'd  Bridue,  I  \\Mi\  k  M.  401.)  A  United  State! 
court  hag  exclusive  juriBlict  (in  of  olfnuaeB  aumlnitted  ill 
places  in  Califanu^  purchased  by  the  United  Stales, 
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the  caDMDt  of  the  State  legiaUture,  for  tlie  erection  oE  a 
c'Jatora-huuae  aud  other  iieccasary  pablio  baildioga,  anil 
80  uaed.  (Srmnjn  v.  Hill,  Cir.  Ct  Cal.,  24  Fed.  R^.  72S. 
A  circuit  court  luu  jurisdiction  of  a  homicide  comniitteiL 
by  one  soldier  upon  anO'her  ivithia  a  miUtairy  reaervatiun 
of  tlie  United  States.  (Uoited  States  v,  Clark,  Cir.  Ct 
Mich.,  31  Fed.  Kep.  710.  But  compare  United  States 
y.  Bateman,  34  Fed.  fiep.  8(5.)  The  ciruuit  conrt  has  do 
original  juriadictiiiu  of  proceediniiB  for  penalties  nod  f^ir- 
leiturea  under  the  laws  o£  tlie  United  States.  (Ketlaud 
T.  The  Casaius,  2  Dall.  3(iJ.) 

g  87-      glalta,  in  what  district  brought — 

— ^No  civil  suit  sLiill  be  brought  before  either  of 
said  courta  against  any  pei-aon  by  any  original  pi-oc- 
esa  of  proceeding  in  any  other  district  than  th&t 
whereof  he  is  an  inhabitant;  but  where  the  juris- 
diction is  founded  only  on  the  fact  that  the  action 
is  Imtween  citizens  of  different  States,  suit  shall  he 
brought  only  in  the  district  of  the  residence  of  either 
the  plaintiff  or  the  defendant  (Id.  clause  4,  2o  U. 
S.  Stats.  433.  Sea  ch.  2,  Ci-eation  of  Judicial  Dis- 
tricts.) 

Note.— The  proviaion  of  the  Act  of  1887  diffare  from  tlie 
corresponding  provision  of  the  Act  of  1875  in  two  particu- 
lars only:  lat.  In  tlio  clerical  Diiatabe,  "  process  of  pro- 
ceeding" for  "  process  or  proceeding,"  which  has  been  set 
right  by  the  Act  of  1888,  correcting  the  euroUnient  oi  the 
Act  of  1887.  (Act  of  AaCBst  13, 1888.  chap.  8()0,  sec.  1,  23 
Stiti.  433.)  Sad.  In  striking  out  the  last  clauee,  perinit- 
tiag  civil  Buitj  ta  be  bronght  in  the  district  in  wniub  the 
defeud.iut  it  found  at  the  time  of  service,  and  thus  confin- 
ing them  to  tlie  district  of  which heii  auinhibitunt  This 
clianj-e,  tar  from  weakening  the  reuson  of  the  deciaion 
(in  At'iiiu?  V.  DisintetTating  Co.),  ui-eatly  strenuthens 
it.  (Re  Loaiaville  Umlerwritera,  134  U.  S.  488.)  Under 
section  1  of  tlio  Act  of  1875,  ai  a^en.lediu  1837  and  188S, 
a  circuit  court  has  not  juriadii.'tion  of  a  anit  by  two  oUv-a- 
tiffia,  one  of  whom  isaresidwit  ol  tjBili;tou^\a"«iiit.s-*^'^ 


L  i  87  iiBCDiT  ooom, 

is  broQglit  anil  ana  a  resident  of  another  Stnte,  agnaxt  * 

defeiidint  v/ho  is  n   resltUut  at  another  Stuti.     All  tbs 

ilftintiSs  raiiHt  be  reaiiieuti  of  tlia  diBtritt-in  which  S<iit  ia 

i<jht  in  Oilier  tli  <t  it  may  be  mnintnineil.     {Smith  t. 

.yon,  113  U.   S.  315;  same  qasa  in  lower  conrt  (Smith 

Lyon,  Fed.  Rep.  53.)    When  jnriadictioo  tlupeniU  cm 

exUtenee  o[  a  Federal  qnei^on,  d^feuilaiit  niuat  bo 

in  tlis  district  uF  \iin  domicile;  but  vlien  juriddio* 

depQuila  iipou  t^ie  citizenship  of  tlie  pjrt.es  the  suit 

i»y  be  brongbt  in  tlie  distriot  in  whiah  aitlier  pnr^ 

Mides.      (St    lAiuis  etc.    R.   Co.   v.   Terre    Haiitj  etu. 

:   <;«.,   33  Fe:L  Rep.    SS.i;   Ealate.'ul  t.    Muiiiing,  34 

^d.  Rep.  5S5;  Vitmt  V.  ContinenlaU'o.,  34Feil.  Hep.  22S.) 

ision  in  thia  Bection  Bppliei  tD  suits  in  oqnitr 

r.  Stats,  cec.  4915,  to ])  ocure  the  issue oFlettsm 

mt  for  on  invention,  after  rejection  of  tlie  application 

(Buttorworth  v.  Hill,  114  U.  S.  123.)    The  oir- 

t  of  one  Stato  has  no  jurisdictiin  beyond  thelim- 

Stite.     (Boyce  v.  (irundy,  9  Petara,  27.>;  Mians- 

^pi  &  M.  U.  R.  CiK  V.  U'ard,  2  Black,  4S3;  Kortliem  Jnd. 

tCo.  v.Miuh.CBnt.  R.  Co.,  Ij  How.  233  )  Anactionmay 

lemaintiinHdintheoircuitco  irtof  BuydiatriL-tiiwbichtli* 

defendiuitniaybefiiiiud,faratre<itaBaroQi.Tiittedbyanariay 

offieeroutoft}ieUuited»t.te3,  agiinstndtizea.    (Mitcbell 

V.  Harmony.  ]311ow.  115.)     Uudertheact  of  1887,  whara 

the  jurisdiction  of  the  circuit  court  if  toun[!elni«nBiiyof 

the  causes  nientioned  in  thit  section,  exae]>t  t'le  Dittzen^p 

of   the  part'ca,  suit  must  be  bniaght  in  the  diatrict  <H 

whii:h  tbe  deCend.int  is  an  inhabitant.     But  trhere  the  jd- 

risdiction  is  founded  Bolely  Dpoa  ibe  fact  thut  the  parties 

are  citizen?  of  diSereut  States,  the  snit  may  I  <e  brought  in 

the  district  in  which  either  the  plaiiutilT  or  the  d -fendact 

residea.     (MoCortnick  Marre  ting  Maoh.  Co.  v.  Walthero, 

134U.  S.  41.)    Tharightto  have  suit  broughtonlyintha 


Territorial  limit  of  Jurisdiction.— . 

within   and  for  a  particular  Ternbiryia 
exerciiB  ot    its  Jm)w«j  by  t'iO  lioiiti  tf    s 


(Hoqnet  V.  Swaa,.^MaBoa,  3^;  Cx  parte  Graham,  3  Waah. 
C.  C.  453.)  ^Vhatever  may  lie  the  eitBut  of  the  jurisiiio- 
tiuu  OVET  the  Eabject-matt^  iu  a  suit,  iu  respect  to  juris- 
diution  over  persoiu  and.  propertj  it  can  only  he  exerciaed 
witbin  tha  fimiti  of  the  jiidicinJ  diatritt.  (Toland  v. 
Spragne,  13  Peters,  30";  Tioijuet  v.  Swan,  6  Maeon,  33.) 
The  circuit  coarthaa  jurisdiction  on'y  over  the  inhaLitaittj 
of  the  diatriiit,  or  peraons  found  thcruiu.  hdA  serveA  with 
procBM,  (Pollard  v.  Dwight,  i  (Vanch,  424;  Anderson 
V.Shaffer,  10  Fed.  Rep.  2(i(i,)  So  where  a  tit.s.en  of  New  ^ 
Haiupshtre  aad  a  citizen  of  GcorL,'ia  aiicd  a  i.'iti^eii  of  Mas- ' 
Bachusotti  in  New  York,  where  ho  Mas  nrrostjjd.  the  oonrt 
had  uo  juriadictioB  (MolTatt  v.  Soley,  2  Paino,  1U3);  hot 
vhere  there  are  two  diatricts  in  a  State,  a  citizen  of  such 
State  ia  liable  to  suit  in  either  district,  if  served  with 
process.  (MeMickan  v.  Webb,  U  Pctaca,  25;  Vore  vj 
Fowler,  2  Baad,  294;  Locoinotiyn  Co.  v.  Erie  Ey.  Ca,  10 
Biatchf.  232. 

Iiocal  actions,  — Snitj  which  coocorn  realty  cannot  bo : 
maintained,  niiltiga  the  land  ties  within  tho  district  (North 
Ind.  K,  R,  Co.  V.  Mich.  Ceat.  R-  II.  Co.,  l:i  How.  233; 
Livingitin  V.  Jefferson,  1  Brock.  2  3;  Picqnet  i',  Swan,  5 
Mason,  3j;  Ex  p.irCe  (iraliaco,  3  Wash.  0.  C.  450);  as  nl 
bill  to  ab  lie  a  nuidBoce  (\ti;aiBsippi  and  Mo,  R.  R,  Co.  v.  I 
Ward,  2  Blacfe,  48,5);  or  to  grant  relief  for  an  injury  threat- 1 
en.:<t  to  rail  estate  (Northern  Ind,  E.  li,  Co.  v.  Mich.l 
Cent.  R.  R.  Co.,  15  How.  233)i  nor  to  decree  a  tale  of 
lauds  ill  another  Stats  by  a  mas^r  acting  uiidtr  its  au- 
thor ty{Boyoo  v.  Grundy,  OPctecs,  37ai  Watt.iv.  WEiildlu,! 
1  MuLoiio,  230;  Bea  Lyman  V.  Lyman,  2  Puino.  11);  but 
it  may  pais  a  deeres  enforcing  a  lien  and  reiiuiro  iti  pay- 
meat,  though  the  laud  ia  in  another  Htatc.  (Lcwia  r. 
Darling,  IB  How.  1 ;  Kin^  v,  T.  D.  &  C.  R.  R.  Co.,  7  Pa. 
L.J.  160.)  8o  it  lias  joFisdiction,  when  the  person  may 
be  fonnd  in  the  distr.ot,  in  caaa  of  fraud,  tniat,  or  contract 
(Ma«Bio  V.  Wjtts,  G  Cranoh,  148;  Briggs  v,  FreiK^h,  I 
Sum,  504);  or  when  pirtiia,  citizens  of  different  Stite.1, 
own  land  on  the-  opposite  aide  of  a  dividi  ig  line  btru.'im 
(Rundle  v,  Delaware  ft  R.  Can.  Co.,  1  WiU.  Jr.  275; 
Stillman  v.  White  K..ck  Minuf,  Co.,  3  Wood,  &  M.  53S); 
or  it  a  mill-Bito  it  iiijural  by  the  diveriwu  ol  '.■:a'oit  Sn. 
another  Hute.    (Puota  v.  Edwatda,  S  SlaVilil-  'i^-tt-^ 
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Cliaiige  of  residsnce  bstors  siiit.— Mere  reBideocT 
pi-imn,  fatie  evidence  oi  a  oliange  of  domicile  (Shelton 
Tilfia,  6H..W.  IKa;  Butler  v.  FnruswDrth,  4  Wash.  C. 
C.  lOlJ;  but  an  intuntiiin  to  remove  pernianentiy  to  an- 
other iitite  ii  never  preaumed.  (Eeed  v.  fiertnutd,  4 
Wash.  C.  C.  514.)  It  must  bo  proved  by  acts  and  not 
from  doclaratious.  (Butler  v.  Famsworth,  4  Wash.  C.  C. 
lOli  Shelton  v.  Ti«n,  G  How.  1(13.)  The  euerci.e  of  tha 
ri^ht  of  BuSrage  aiiar  a\ia,aufi  ia  proof,  but  cittzensbip  may 
■^  -  -  roved  by  actj,  a'.thougE  all  rights  of  a  citizen  are  not 
■n  to  have  been  cluimed  or  eKeroised.  (Shelton  v. 
Tiffin,  (i  E.aif.  IS%.)  If  the  remor.Ll  is  real  a  citizen  may 
remove  to  be  ab'e  to  sue  in  the  circuit  court  (Catlett  v. 
Pao.  Ins.  Co.,  1  Paine,  5!14;  Brings  v.  French,  2  Sum. -251; 
Cooper  V.  Galbraith,  3  Waah.  C.  C.  346;  C  stor  v.  Slitoh- 
I  ell,  4  Wulh.  C.  C.  131);  bat  the  removal  mast  be  Sonajii/« 
aaimo  man'-ndi,  and  not  merely  ostensible,  temporary,  or 
colorable  (Jones  v.  League,  la  How.  76;  Case  v.  Clark,  S 
Mason,  70;  Kioe  v.  Houston,  13  Wall.  6(i;  Gardner  1. 
SUarp,  *  Wash.  C.  C.  6(i9;  Butlor  v.  tarnsworth,  4  Wash. 
C.  C.  101;  Read  v.  Bertrand,  4  Wash.  C.  C.  514;  Shelton 
V.  TilBn,  G  Hov.  163);  so  of  an  administrator.  {Bioe  v. 
Houaton,  13  WaU.  66,) 

Ch&nge  after  suit. — Jurisdiction  depends  on  tha 
stnte  of  things  nt  the  brin^g  of  the  action,  sod  gnbae- 

;utiit  eveuti  eaunut  oast  it  (M<illan  v.  Torrance,  0 
Vheat,  637;  Dunn  v,  Clarke,  8  Feters,  1.)  So  it  cannot 
be  divested  by  a  chSnge  of  rraidence  of  eiUier  party  (Uor- 
g-ay.  Miirgan,  2  Wheat,  290;  Connolly  v.  Taylor,  2  J*e. 
l£rs,  D5<)))  and  ho  where  the  action  survives  on  tlie  death  of 

I  a  jurty,  and  bis  udministrattir  continuefl  the  suit  (Clarks 
V.  Matthewaon,  12  I'etera.  164;  Wbyte  v.  Qibbs.  20  Hotr. 
r  " ■■■  "■ 


611;  Trigg  V.  Conway,  Hemp.  711;  Hatfield  v.  BnshneU, 
1  BInb:bi.  393);  or  in  proceedings  to  enforce  a  ]udi,ineut 
(Hatch  V.  Dorr,  4  McLain,  112);  or  judgment  may  be  r»- 
ived  by  acire  /acUie.     (Penn  v.  Klyno,  I'eters  C.  C.  446.) 

3aitH  by  tisiilKiiecis.~Kor  sliall  any 
circuit  or  district  court  liave  oognizance  of  any 
't,  except  upoa  fo.eign  bills  of  (.xcliange,  to  re- 


cover  the  contenta  of  any  promisaory  note  or  other 
chose  in  action  in  favor  of  any  assignee,  or  of  any 
subsequent  holder,  if  such  iikfitnimeut  he  payable 
to  beaver  and  be  not  made  by  any  corporation,  un- 
less such  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents  if  no  assignment 
or  transfer  haA  been  made.  (Act  of  March  3, 
1875,  18  U.  8.  Stats.  470,  aa  amended  by  Act  of 
Mareh  3,  1887,  24  U.  S.  Stats.  552,  and  re-enacted 
to  correct  enrollment  Aug.  13,  1888,  25  U.  S. 
Stats.  433.) 

Suite  by  assignee  of  choses  ui  action.— Since  tlis 
act  of  1875  the  asaigueeof  a  choae  in  aotiou  may  ana  in  tha 
Federal  court.  (Viut  Bokkeliu  v.  Cook,  S  Sawy.  587.) 
Where  3.  party  cjainui  tlirough  an  aaeignment,  he  miiBt 
alHrmatii'cly  show  that  the  action,  might  have  been  tms- 
tained  by  theaBsignor.  (Turner  v.  Banlt,  4  Dall.  8;  Mol- 
la)i  V.  Torraiioe,  9  Wheat.  537;  Bank  of  U.  S.  v.  Moas,  6 
How.  31;  Bradley  V.  Ehines,  8  WalL  393.)  Choaea  in  ac- 
tion include  all  debts  and  all  claims  for  damages  for  breach 
of  contract  (BuahneU  v.  Kennedy,  9  Wall.  387);  all  oon- 
tmijta,  promises,  and  covenants  for  the  delivery  of  the 
i:liattela  ormoneys  (Sheldon  V.  Sill,  S  How.  441|;openaa- 
GoUDts  or  unliquidated  accoouia,  as  well  aa  promissory 
notes  (Sere  v.  Pitot,  0  Ccanch,  333;  Wilkinson  v.  WUkia- 
ji'iu,  2  Curt.  683),  and  all  torts,  when  cuunected  with  coa- 
trauta  (Bushnell  v.  Kennedy,  9  Wall.  387);  but  uot  torts 
arising  from  a  breach  of  some  duty  to  which  the  law  attaches 
damages  (Barney  v.  Globe  Bank,  5  Blatchf.  107);  nor  dcwB 
tlie  term  apply  to  an  action  by  aa  assignee  to  recover  the  pra- 
aeaaion  of  the  chose  in  aelion  or  dam^es  for  its  wrongful  de- 
teritioa(De8lderv.  Dodge,  16  How.  S22);asanactioa  of  re- 
plevin to  recover  a  l»i£  bill  (Deshler  v.  Dodge,  16  How. 
(i2'2);  nor  does  the  term  "assignee"  in  the  proviso  in  this  eec- 
tion  include  executors  and  atEniniatratora  (Chappedelains  v. 
DeohenauK,  4  Cranoh,  306;  Cbiidreaa  v.  Emory,  8  Wheat. 
ei-'i  Meyer  v.  Fonlkrod,  4  Wash.  C.  C.  349);  but  an  as- 
sigmnent  by  operation  of  taw,  aa  to  an  a&si^iee  \B.'\aw^- 
Vkd.  Pbjc-M. 


II 

■  ^ 


Tenoy  proneediajp,  is  within  the  proviso  (Rare  v.  PftsvB 
Crunch,  332};  or  of  a  receiver  in  aiich  proceedincia.  (Brad- 
ford v.  Joules,  2  McLean,  130.)  The  phrase  "Dromifsorv 
notes  negotiable  by  the  law-merchant"  ooni 


fl. )  All  caaea  nut  apeL-ially  within  the  > 
this  BectioQ  are  witliin  the  general  operation  of  tha  act 
(Briggs  V.  French,  2  Sam,  251);  for  if  the  assignor  conld 
maintain  the  action  at  the  time  the  snit  was  commenced, 
tha  aaaignea  may  sna.  (Chamberlain  v.  Eckart,  2  Bin. 
126;  but  see  Thaxter  v.  Hatch,  G  McLean,  GS.)  The 
assignee  of  an  appearance  bail  may  sue;  althoogh 
the  marshal  and  defendants  arc  citizens  of  the  HUna 
State.  (Kobyahall  v.  Oppenheimer,  4  Wash.  C.  C.  482.) 
The  holder  of  a  foreign  bill  of  exchange  may  aue  in  the 
drcnit  conrt  (Buckner  v.  Finley,  2  Peters,  586);  of  of  a 
bank  bill  (Wood  v.  Dummer,  3  Mason,  308);  orhenuj' 
sue  a  stockholder,  althoagh  the  note  ia  payable  to  bearer. 
(BuUard  V.  Bell,  1  Mason,  243.)  The  holder  of  a  note 
may  sue  thereon  in  the  Federal  conrts,  although  the  nom- 
inal payee  conld  not  (Bank  v.  Wistar,  2  PBten,  318; 
Smith  V.  Glapp,  13  Peters,  125;  Bonnaffee  v.  Williama,  3 
How.  574;  HalBbead  v.  Lyon,  2  McLean,  22G;  Sackett  v. 
Davis,  3  McLean,  101;  UaUard  v.  Bell,  1  Mason,  243; 
Townev.  Smith,  1  Wood.  &  M.  115.)  As  to  holder  of  an 
aocommodation  note,  see  Koell  v.  Mitoheti,  4  Biaa,  34G; 
of  a  noa-uegotiable  note,  see  Shuford  v.  Cain,  1  Abb.  U. 
S.  302;  or  although  tha  payee  indorsed  it  (Vamerv,  Wes^ 
1  Woods,  493);  and  so  where  maker  and  payeo  were 
citizens  of  different  States  (White  v.  Leary,  3  DilL  378; 
Kirkham  v.  Hamilton,  6  Peters,  SO);  but  if  both  maker 
and  payee  are  citizens  of  the  same  State,  an  indorsaa 
cannot  sue  in  the  Federal  coorts  (Keary  v.  Bank, 
16  Fetere,  90;  Gibson  v.  Chew,  16  Peters,  315;  Drom- 
goole  V.  Bank,  2  How.  241;  Coffee  v,  Plantere'  Bank, 
13  How.  18:(;  WiUes  v.  Nawberiy,  4  McLean,  226; 
iford  V.  Cain,  1  Abb.  U.  S.  302;  Sm.ill  v.  Kinji.  5 
McLean,  147);  nor  can  he  aue  a  remote  iiidnrser  if  the 
intHrmediate  indorser  could  not  (MoUan  v.  Torranc^  9 
Wheat  537);  bat  if  the  indorsee  and  the  immediate  in- 
dorser are  citizens  of  different  States,  he  may  sue  in  tlia 
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cinmit  court  (Young  v.  Brynn,  6  Wheat.  146;  Evans  y 
Gee,  11  PetorB,  80;  Coffee  v.  Plantara'  Bank,  13  How. 
183;  Carapballv,  Jordan,  Hemp,  531;  Denniaon  v.  Lamed, 
6  McLean,  4»6;  Codwise  v.  Gleason,  3  Day,  3),  althongh 
the  intermediate  indoraer  could  uot.  (Wilaua  v.  Fisher, 
Bald.  133;  MilledoUar  v.  Bell,  2  WaL.  Jr.  334.)  If  the 
firafc  and  seeond  indoraerH  agree  to  share  the  loaa,  the 
former  may  sue  on  the  agreement,  although  the  latter  and 
the  payeu  are  citizens  of  the  same  State.  (Phillips  v. 
Preston,  6  How.  278.)  If  a  note  does  not,  nnderthe  lawB 
of  tlie  State,  posaess  the  qualities  of  a  neffotiable  instru- 
ment, the  assignee  cannot  sue.  (Greg^  v.  Weston,  7  Bisa. 
:i60. )  The  assignee  of  a  note  and  mortgage,  if  of  the  re- 
quisitd  eitizenahip,  may  file  a  bill  to  foreelose  in  the  circuit 
court  (Seckel  v.  Backhana,  7  Bias.  354);  butif  they  are  as- 
signed by  delivery,  he  cannot  maintain  the  action  if  the 
aasiguor  and  mor^gor  are  citizens  of  the  same  State 
(Meramau  v.  Wergea,  3  FeiL  Rep.  378;  1  McCrary,  528; 
itiversed  11:1  LT.  8.  139);  ao  of  the  assignee  of  a  bond  aud 
mortgage.  (Sheldon  v.  Sill,  8  How.  441;  Hill  v.  Winne, 
I  Bibs.  275;  cfiatra,  Dundaa  v.  Bowler,  3  McLean,  204.) 
The  asaignee  of  a  municipal  bond,  if  negotiable,  may  sue 
in  the  circuit  court  (Porter  y.  Jaueaville,  3  fed.  Rep.  617; 
Halaey  v.  Township,  3  Fed.  Rep.  364);  or  of  a  negotiable 
bond,  although  the  obligor  and  t^e  person  to  whom  it  was 
issued  nere  citizens  of  the  same  State.  (White  v.  Tei~ 
mont  &  M.  R.  R.  Co.,  21  How.  575;  Lexington  v.  Bntler, 
14  Wall  28i>;  Bradley  y.  Williams,  3  Hughes.  26.)  A 
oijupoa  payable  to  bearer  is  negoliable  by  the  law  mer- 
cbunt  (Pettit  y.  Hope,  18  Blatelit.  180),  and  the  holder 
may  sue  in  the  Feder.il  courts  (Thomson  v.  Lee  Co.,  3 
Waa  327;  McCoy  v.  Washington,  3  Phila.  290;  Pettit  V. 
Hope,  2  Fed.  Eep.  623);  although  the  party  from  whom 
he  received  it  could  not  maintain  the  action.  (Cooper  y. 
Tliompaun,  13  £latchL  434;  see  Clark  t.  JaneavillQ,  1 
Bias.  98.)  An  equitable  aaaignoe  of  a  claim  to  an  account 
cannot  sue  if  his  assignor  could  not  (Wilkinson  v.  Wil- 
kinson, 2Cijrt  S82.)  ABuittocompelaspeciticperform- 
aniiH  or  to  enforce  its  stipulations  was  not,  nnder  this  sec- 
tion, maintainable  by  an  aesigaee.  (Corbia  v.  Blnck 
H:iwk  Co.,  105  U.  S.  659;  Deahler  v.  Dodge,  16  How. 
C12;  Boshne'd  y.  Kennedy,  9  WalL  3S1-,  Setev.'^i.Wi.,'* 
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Cranch,  332.)    The  a-eignoe  of  a  judgment  fottnd 

COutrautcamLot  BUS  nnlesa  Bait  might  have  beea  broBfcfat 
had  aasigumantnot  beea  made.  (Walker  v.  Howes,  104 
n.  S.  245.)  If  a  biU  is  filed  to  Bet  aside  a  judgmDot^  ths 
asugaea  of  the  jadgment  creditor  may  file  a  crosa-bill  to 
enform  the  jadftiueut,  although  both  partieB  are  citiseos 
of  the  soma  State.  (Railroad  Cos.  v.  Chainberlato.  0 
WalL  74S.)  Tha  aasignee  of  a  judgment  againstaforeign 
debtor  may  file  a  biU  in  tho  circuit  court  to  set  aside  a 
iraadulent  conveyance  made  by  tbo  debtor  (Dexter  v. 
Smith,  2  Ma»ou,  303);  and  so  can.  the  aasignee  of  a  judg- 
ment against  an  indorser  of  a  bill  of  exchange.  (Bean  t. 
Smith,  2  Mason,  252,)  If  the  aasignae  obtains  judgment 
on.  a  note,  be  may  sue  to  enforce  a  lieu  on  certain  property 
of  Ike  judgment  debtor.  (Ober  v.  Gallagher,  93  U.  H. 
199.)  An  assignee  may  prosecute  an  action  founded  on  a 
tortwithout  regard  to  tboeitiiBOahip  of  thaassignor  (V«jv 
Bokkelia  v.  Cook,  S  Sawy.  5ST);  so  of  the  Bssignee  of  a 
right  of  action  for  damages  for  failure  to  protect  a  note 
from  protest.  (Barney  v.  Globe  Bank,  5  Blatchf.  107; 
Bernards  Township  v.  Stebbins,  i09  U.  IS.  311;  Independ- 
ent Sohool  Katpict  V.  Hall,  113  U.  8.  135;  Farmingtoav. 
Pillabnry,  114  U.  S,  138;  New  Providence  v.  Halsey,  117 
V.  8.  336;  CaEhuiaa  t.  Amador  etc.  Canal  Co.,  118  U.  S. 
68!  Shoecraft  v.  Bloxham,  124  U.  8.  730j  BUokloot  t- 
Small,  137  U.  S.  98;  So.  Montalet  V.  Munay,  4  Crandu 
46;  Morgan  v.  Gay,  19  Wall  8i.) 

AssiSTiunBiit  to  confer  jurisdiction.  ^The  oirooib 

court  has  jurisdiction  of  a  controversy  between  citlEena  of 
different  States,  although  property  was  conveyed  toonf-of 
the  parties  to  enable  the  court  to  entertain  ths  auit  (Mc- 
Donald V.  SmoUey,  1  Peters,  620;  Smith  v.  Kemochen,  7 
How.  193;  Oabome  v.  Brooklyn  City  R.  R.  Co.,  6  BlatchL 
—  "    ■         "     ;ock,  15  Blatchf,  343;  Newhy v.  Or^on 


Ceut  B.  R.  Co.,  1  Sawy.  63;  Briggs  v.  Frouoh.  2  Sum. 
251;Hoytv.  Wright,  4  Fed.  Kep.  168);  but  tlie  t»i    ' 
mustbs  abnoluto  (De  Lavcaea  v.  WllliamB,  5  Sawy.  I 


and  cot  merely  colorable  (Marfeldv.  Lev};;.  2  DalL  381; 
Jones  V.  I.eagne,  18  How.  7<>;  Barney  v.  Baltimore,  6  WkIL 
280;  sea  Richitrdsnu  V.  Mattison.  6  Bias.  31),  nor  cnlltutro 
(Marion  v.  Ellia,  0  Ftd.  Rep.  3U7;  .S.  C.  10  Fed.  Rep.  410: 


WiUiamg  V.  Town  of  Nottawa,  3  Morr.  Tr.  256;  De  Lav- 
paga  V.  Williams,  5  Sawy.  57*;  Coffin  t.  Hangin,  11  Fed. 
liep.  219);  and  a  party  havingatiequitsble  title  may  maiii- 
tain  an  actiou  at  law  tliereoo.  (Brotme  v.  Browne,  1 
Wash.  C.  V.  429;  Browne  v.  Arbnnde,  1  Wash.  C.  0. 
404.) 

Colorable  and  void  asBigaments. — SeeMaxfield  v. 
Levy,  4  Dall.  330  (0.  Ct.);  Hanuock  v.  Hillcgaa,  2  Dall. 
380  (C.  Ct);  Tredway  v.  Sanger,  107  U,  S,  323;  Merainan 
V.  Wergea,  112  U.  S.  139;  Barry  v.  EdmnndB,  116  U.  S. 
550. 

Hotive  for  assignment  will  not  affect  right  to 
aue. — The  motive  with  which  a  person  purchases  property 
or  a  claim  has  nothing  to  do  wim  Mb  n^tht  to  niaintaoa  an 
actdoQ  thereon  in  the  national  courts.  (Heal  v.  Foster,  13 
Sawy.  236;  Vermont  v.  Chicago  &  N.  W.  R.  Co.,  69 Iowa, 
297.)  When  the  owners  of  a  mortgage  sold  it  to  a  oitiion 
of  another  State  for  the  express  purpose  of  giving  jurisdic- 
tion, if  the  purchaser  t«Jok  it  in  good  faith  without  knowl- 
eilge  of  such  purpose  the  mortgage  passed  the  legal  title. 
{Smith  V.  Kemodien,  7  How.  198;  Eamg«n  v.  Worcester, 
30  Fed.  Rep.  392.)  The  transfer  of  interest  by  one  party 
to  a  suit  in  a  Federal  oourt,  to  a  citizen  of  the  same  State 
with  the  other  party,  willnotonstjnrisdiction  of  the  court 
(Jarboe  v.  Templer,  38  Fed.  lUp.  213.)  Even  where  a 
Htatnta  of  a  State  provided  that  in  theoaaeof  fraudulent 
assignment  a  court  of  competent  jurisdiction  is  authorized 
todeolare  the  assignment  void,  althongh  the  assignee  is 
not  shown  to  have  notice  of  the  fraud,  the  equity  conrta 
of  the  United  States  having  jurisdiction  can  enforoe  rights 
under  such  statute.  (Benmeim  v.  Bimbaum,  30  Fed. 
Rep.  885;  Amer.  Freehold  L.  &  M.  Co.  t.  Thomas,  12  L. 
R.  A.  682.) 

—The 

is  plaintiff  unless  the  court  would  have  had  jurifidiotion 
had  the  aotion  been  brought  by  the  asaignor.  (Newgaas 
T.  New  Orleans,  33  FcL  Rep.  19a)  But  whore  tkattniB*- 
far  of  chosas  in  aciion  may  be  made  by  ifi^len^ ,  K^''!^^^ 


ratat^uS^ 


obligation  is  mode  to  bearer  Bud  by  a  corpon 
coart  hiu  joriHilictiaa,  although  had  the  suit  beea  broaglit 
by  a  forraer  holder  tho  court  would  have  had  no  jnrisdic- 
tiim.  (Id.)  ThiB  rule  ia  applied  to  aa  action  by  an 
assignee  ou  a  uounty  wnrraat  payable  to  bearer.  (RollinB 
T.  Chatfee  Couaty,  34  Fed.  R.  91.)    An  asaigneu  of  coimty 


.o  the  order  of  the  nnnignnfi 
CBimot  sue  thereon  in  the  circuit  oourt  ualeaa  such  third 
person  coald  have  done  bo.  (King  Inin  Bridge  &  Mfg.  Co. 
V.  Oteo  County,  120  U.  8.  225.)  The  Judiciary  Aot  of 
March  3,  1337,  was  intended  to  prohibit  suite  in  the  Fed- 
eral court  by  assignees  of  choses  in  action  uulesB  the 
original  assignor  was  entitled  to  maintain  the  suit  in  &11 
caaee,  except  auits  on  foreign  bUls  of  exchange,  and  except 
mita  on  promissory  notes  made  payable  to  bearer  and  ex- 
ecuted by  a  corporation.  (Wilaon  v,  Knox  County,  43 
Fed.  llep.  481;  Hndaon  v.  Bishop,  38  Fed.  Rep.  680, ' 
Where  the  record  does  not  show  of  what  State  the  M 
signor  ia  a  corporation,  the  prohibition  of  the  atatnta 
applies.  (Brock  v.  Northwestern  Fuel  Co..  130  U.  8. 
341.)  The  assiznee  of  a  contract  cannot  sne  for  its  en* 
forcenieiit  in  the  circuit  court  if  the  assignor  could  not 
have  done  so.  (Shoecraft  v.  Bloxham,  124  U.  8.  73U.) 
So  of  the  assignee  of  a  written  contract  of  leaae.  (Re- 
public Iron  Min.  Co.  v.  Jones,  37  Fed,  Kep.  721.)  So 
of  the  assignee  iif  a  contract  of  reinsurance.  { Laird  v. 
Indemnity  Mut.  M.  Assur.  Co.,  44  Fed.  Rep.  712.)  Su 
of  the  aasigneo  of  a  guardian's  bond.  (Hudson  v.  Bishop, 
supra.)  So  the  reatriction  applies  to  the  assignee  of  & 
mortgage  given  as  security  for  a  proraiBsory  note.  (Shel- 
don V.  SUl,  8  How.  441;  but  see  Act  of  March  3,  1S75, 
ohan.  137.)  Although  the  maker  and  payee  of  a  neKO- 
tiable  note  secured  by  a  mortgage  are  citizeas  of  the  aams 
State,  an  indorsee  of  the  note  living  in  another  State  may, 
aince  the  Act  of  1875,  foreclnBethe  mortgage  in  the  United 
States  circuit  court.  (Treadway  v.  Sanger,  107  U,  8.  823; 
Mersmanv.  Werges,  112  U.  8.  139.)  So  i  t  applies  to  the 
assignee  of  a  claim  [or  damages  for  refusal  to  pay  forgooda 
parchased  under  an  oral  contract.  (Simons  v.  Ypwlanti 
Paper  Co.,  33  Fed.  Rep.  193.)  Under  U.  8.  Rev.  Stat*. 
■an.  620,  a  sllit  to  enforce  performance  of  n  contract  ia  ta» 
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to  recover  the  contents  of  a  choae  in  actioti.  (Shoocraft  T. 
Blo»hain,  I24:U.  8.  730.)  Tho  circnitconrtof  thaUniteii 
States  bus  no  juriadictioa  of  a  snit  foundtd  on  contract  in 
favor  of  an  assignee,  where  it  does  not  appe^ir  that  the 
plaintifra  assignor  cunld  have  brought  suit  on  the  contract 
if  no  aaaignmenthid  been  made.  (Brock  v.  Northwest- 
era  Fnel  Co.,  130  U.  S.MU  Shoecraftv.  IJloxham, siipra. ) 
An  action  to  recover  the  amount  of  a  mortgage  bond  is 
not  witbin  the  jurisdiction  of  the  circuit  court  when 
brought  by  an  aHaignoa  thereof,  in  a  case  in  which  the  a»- 
■igiior  could  not  have  sued.  [Blacklock  v.  Small,  127  U. 
9.90.) 

To  what  restriction  does  not  extend. — The  United 

States  circuit  court  has  juriadiction  of  an  action  for  dam- 

rfor  wrongfully  eotering  on  lauda  and  carrying  away 
timber  tbereou,  brought  by  au  assignee  of  a  claim 
against  a  citizea  of  another  St-ite,  although  the  assignor 
eoold  not  himself  have  sued  in  that  courL  (Amblerv. 
I^minger,  137  V.  S.  480.)  The  exception  in  tho  statute 
dill  not  erteod  to  a  anit  on  a  chose  in  action  to  recover  a, 
■pecitic  chattel,  or  for  damages  for  its  wrongful  caption  or 
detention.  (Id.;  Deshler  v,  Dod^e,  66  U.  S.  622.)  It 
does  not  apply  to  mere  naked  nghts  founded  on  some 
wrongful  aut  or  neglect  of  duty  to  which  the  law  attaches 
d»m^ea._  (Bushnellv.  Kennedy,  76  U.S.  387.)  Tbesale 
of  an  equitable  interest  in  land  ianot  a  mere  assignment  of 
a  right  of  aution  relating  thereto;  and  in  a  suit  in  a  national 
court  it  ia  not  material  what  is  the  citiienship  of  his  vend- 
w,  under  whom  he  claims,  (Oest  v.  Packwood,  30  Fed. 
Sep.  5*25.)  An  order  drawn  on  a  city  and  accepted  ia  not 
•n  assignment  of  tho  contractor's  clcura,  within  the  mean- 
ing of  tiie  Act  o[  August  13,  18S8,  providing  that  an  as- 
signee cannot  bring  suit  in  tho  circuit  court  unless  the 
aasiffnor  might  havo  done  ao,  had  no  aaaignment  baeu  made. 
(Eiliay  V,  Superior,  41  Feii.  Eep.  113.)  The  restriction 
does  not  extend  to  suits  removed  to  sucb  court  from  a  State 
Boart.  {Delaware  County  v.  Diebold  Safe  ft  Lock  Co., 
135  U.  S.  473;  see  Independent  School  District  v.  Hall, 
113  U.S.  IS'i;  Chickaminji;  v.  Carpenter,  106  U.  8.363; 
Marine  etc.  Mio.  is  Mfg.  Cu.  v.  Bradley,  105  U.  S.  U&.N 
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Boldere  of  negotiable  instrumentB.—   ..   _, 

of  1S87  tlie  clauee  "  or  of  any  aubBequant  holder  oj 

inatrument  bo  payable  to  bearer,  BJid  bo  not  made  by  anj 
corporatioD,"  the  word  "of"  preceding  the  worda  "antji 
ioatnuneat"  should  bo  held  to  be  "if."  (Newgasa  v. 
New  Orleans,  33  Fed.  Rep.  lS)6.t  The  Act  of  August  1.1. 
I68S,  corrects  the  error  meattuned.  The  teat  of  the 
negotdability  of  a  note,  in  order  to  determine  the  right  of 
an  aaaignee  to  aae  thereon  in  the  circuit  court  of  the 
United  States,  nnder  the  Act  of  Conereaa  of  1 875,  is  iti 
negotiability  according  to  the  principTes  of  the  law-mer- 
ohant^  and  is  not  affected  by  State  statutes.  (Windaur 
Sav.  Baiik  v.  McUahon,  33  Fed.  Rep.  283.)  The  provis- 
ion relating  to  auits  by  an  assignee  under  the  Act  of  1988 
doea  not  forbid  the  Federal  court  to  take  jurisdiction  of  a 
Bait  by  the  holder  of  an  order,  a  resident  of  a  foreign  Stat^ 
uaiust  tba  drawee,  a  resident  of  the  State  of  tlie  drawer, 


tfie  citizenship  in  auch  case  being  diverse.  (Superior  v. 
Bipley,  138  U.  S.  93.)  Bat  one  who  bays  a  pronuBaoTy 
note  payable  to  order,  and  afterward  tills  the  blank  wiu 


I 


ji  name  as  payee,  is  an  assignee  within  the  Act  of 

1ST5,  as  amended,  and  is  not  entitled  to  ane  the  orig^al 
holder  and  the  maker,  both  being  citizens  of  the  State  in 
which  suit  is  brought.  (Steel  v.  Eathban,  42  Fed.  Rep. 
390.)  Where  the  maker  and  payee  of  a  note  ara  both 
citizens  of  the  same  State,  it  may  be  proved  in  a  Buit  by 
the  indorsee  that  the  indorsee  was  tn  fact  the  real  payee, 
and  that  there  never  had  been  any  asgignmeut  of  the  note. 
(Goldsmitli  v.  Eohnea,  3S  Fed.  Rep.  484.)  Drain  orders 
drawn  by  a  county  drain  commiaaioner  upon  a  county 
treasurer,  and  which  are  required  to  be  paid  by  a  tax  aa- 
sesBed  and  collected  from  the  ownera  of  property  bene- 
fited thereby,  ore  ho  far  negotiable  that  suit  brought  upon 
them  by  the  holder  is  not  outside  of  the  jurisdiction  of  a 
Federal  court.  (Sea  Ayleaworth  v.  Gratiot  County,  43 
Fed.  Rep.  350:  M'Micken  v.  Webb,  II  Petara,  25i  Brad- 
ley V.  Hunt,  8  WalL  393;  Parker  v.  Ormsby,  141  U.  S, 
"  ■ ;  Dromgoole  V.  Farmers  &  Merch.  Bank, '2  How.  241.) 

g  89.      Cltlzensblp  or  national  bnnklMK 
aavoclations. — That  all  national  bankini;  a 
ciatiouB  established  under  the  laws  of  the  I' 
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States  shall,  for  the  purjxjso  of  all  actions  by  c 
agiimst  them,  real,  personal,  or  mixed,  and  all  suits 
in.  eijuity,  be  deemed  citizens  o£  tlie  States  in  which 
they  are  respectively  located;  and  in  such,  cases  the 
circuit  and  districtcourtaBhall  not  have  jurisdiction 
otherthanBuch  as  they  would  have  in  cases  between, 
individual  citizens  of  the  same  State.  (Act  ap- 
proved August  13,  1888;  25  U.  8.  Stots.  433,  sec. 
i,  cl.  1.) 

g    90.      IVot  to  affiect  certain  casea — The 

provisions  of  this  section  shall  not  be  held  to  affect 
the  jurisdiction  of  the  courts  o£  the  United  States 
in  cases  commenced  by  the  United  States  or  by  di- 
rection of  auy  ollicer  thereof,  or  cases  for  winding 
up  the  affairs  of  any  such  bank.     (Id.  cL  2.) 

National  banks.— The  circuit  court  has  jiiris<licti»n 
of  suits  by  or  against  iiatioDnl  banks,  without  xe^xA  to 
citiionahip.  (Wilson  Co.  v.  Nat.  Bank,  103  U.  8.  770.) 
Section  629  of  the  RevisL-d  Statutes  authorizes  national 
banks  to  sue  or  be  sued  in  the  circuit  courts  (First  Nat. 
Bank  v.  Douglas  Co. ,  3  DiU.  298);  aubd.  10  of  this  aec'.ion 
was  not  repealed  by  the  Act  of  1875  (Third  Nat.  Bank  v. 
Harrison,  3  McCrary,  162);  irreapeotive  of  citizenship  or 
amonnt  (Kennedy  v.  Gibson,  8  Wall.  498;  Uuiou  Nat 
Bank  v.  Chicaco,  3  Biss.  S2;  Main  v.  Second  Nat.  Bank.  6 
BisB.  26;  First  Nat  Bank  v.  Donglaa  Co.,  3  Dill.  298;  Foaa 
V.  Firat  Nat,  Bank,  I  MoOrary,  474;  but  see  St,  Louis 
Nat.  Bank  v.  Briukmoa,  1  Fed.  B<^.  46] ;  it  refers  to  asao- 
ciations  aa  parties,  and  nut  to  liabilities,  or  causes  of  action 
(Commercial  Nat.  Bank  v.  Sararaons,  8  Chic.  L.  N.  164); 
but  it  does  not  iuvest  the  circuit  courts  with  exclusive 
juriadictiou;  their  jurisdiction  is  only  concurrent  with  that 
of  the  State  courb.  (Pettilou  v.  Noble,  7  Bias.  44!).)  A 
national  bank  cannot  sue  in  the  oircoit  court  in  another 
diatrict unless  the  amount  is  over  five  hundred  dollars  (St, 
Louis  Nat.  Bank  v.  Brinkmau,  1  Fed,  Re'g.  iS^-jma-u.™- 


ada  depositei. 

to  secuto  its  DDtea.  (Van  Antwerp  v.  Hulburd,  8  BUtcht. 
282. )  A  national  bank  may  sua  the  maker  of  a  note  aa- 
signed  to  it  (Mitchell  v.  Walker,  'M  Leg.  Int.  64);  or  may 
sue  on  a  coupon  of  a  municipal  bond,  f  First  Nat.  Bankr. 
Btmiington,  16  Blatolif.  63.)  Tha  mere  grant  to  a  oorpo- 
ration  of  the  right  to  ane  doea  not  imply  a  right  to  bus  in 
the  Federal  courts.  (Bank  v.  Deveaux,  5  Cranch,  61 ;  Baok 
ofU.  8.  V.Martin,  5  Petera.  479.)  The  tenth  subdiviaicm 
of  thia  BectioQ  has  been  repealeil  by  statute  {Acta  of  1S81— 
82,  oh.  290,  sec.  4),andauatioualbankcaunotnuwmaintuo 
a  anit  against  residents  of  its  own  State  and  judicial  dis- 
trict. (Nat.  Bank  of  Jefferson  V.  Fore,  Cir.  Ct  Tex.,  25 
Fed,  Rop.  209.)  A  Federal  court  cannot  iaaue  a  writ  of 
attachment  before  iin.il  judgment  againat  a  national  bank. 
(Butier  V.  Coleman,  124  U.  S.  721.) 

§  91.      No   appellate  JurUdicttoD.  — Tlia 

last  sentence  of  Kec.  1  of  the  Act  of  March  3,  1876, 
18  TJ.  S.  Stats.  470,  co:iferring  appellate  juriadic- 
tion  upon  circuit  courts  ia  euits  arising  in  the  dis- 
trict coiirtH,  waa  repealed  by  the  Act  of  March  3, 
1801,  sec,  4.  (Act  creating  the  Circuit  Court  of  Ap- 
l>ealB,  26U.  S,  Stats,  829.) 

g  92.     Concurrentw^Ithcourtofelaimji. 

—The  circuit  courts  of  the  United  States  shall 
liave  concuireot  jurisdiction  with  the  court  erf 
claims  in  all  cases  w  here  the  amount  of  nuch  claim 
exceeds  one  thousand  dollars  and  does  not  exceed 
ten  thousand  dollars,  and  all  causes  brought  ior 
trial  shall  be  tried  by  the  court  without  a  jury.  (24 
U.  a.  Stats.  506,  sec.  2. 

$   93  (637).  Jurladletion  of  cases  troBB- 
fcrred  I'ram  diHtrirt  courts  on  aeeuuat  of 

dlaaltillt}',  e»c. — When  ituy  cause,  civil  or  crim- 
loved  into  a  circuit 
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court,  aa  proviJed  by  law,  from  a  district  court 
wliereiu  the  same  ia  cognizable,  on  account  of  the 
disability  of  the  judge  of  such  district  court,  or  by 
reason  of  his  being  concerned  in  interest  therein, 
or  having  been  of  counsel  for  either  party,  or  being 
HO  related  to  or  connected  with  either  party  to 
such  cause  as  to  render  it  improper,  in  his  opinion, 
for  him  to  sit  on  the  trial  thereof,  such  circuit 
court  shall  have  the  same  cognizance  of  avtch  cause 
and  in  like  manner,  as  the  said  district  court  might 
have,  or  as  said  circuit  [court]  might  have  if  the 
same  had  been  originally  and  lawfully  commenced 
therein;  and  shall  proceed  to  hear  and  determine 
the  same  accoi-diogly.  (Rev.  Stats,  see.  637;  see 
sees.  587,  601.) 

§    94   (638).       Courts    alwa.j-»    open    for 

certalD  purposes. — The  circuit  courts,  as  courts 
o£  equity,  shall  be  deemed  always  open  for  the 
jjurpose  of  filing  any  pleading,  of  issuing  anil  re- 
turning meaoo  and  tinal  process,  and  of  making 
«nd  directing  all  interlocutory  motions,  orders, 
rules,  and  other  proceedings,  preparatoiy  to  the 
hearing,  upon  their  merits,  of  all  causes  pending 
therein.  And  any  judge  of  a  circuit  court  may, 
upon  reasonable  notice  to  the  parties,  make  and 
direct  and  award,  at  chambers  or  in  the  clerk's  office, 
and  in  vacation  as  well  as  in  term,  all  such  process, 
commissions,  orders,  rules,  and  other  proceedings, 
whenever  the  same  are  not  grantable,  of  course, 
according  to  the  rules  and  practice  of  the  court. 
Bev.  Stats,  sec.  638.) 
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§  95  (630).  In  BanlEriiptcy.~The  circuit 
courts  shall  have  jurisdiction  in  matters  in  bank- 
ruptcy, to  be  exercised  within  the  limits  and  in 
the  manner  provided  by  law.  (Rev.  Stats,  sec 
630.> 


CHAPTER  VIII. 

JUaiSDIOTION  OP  KBMOVAIi  OP  CAUSE  FBI 
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i  103.    Suits  laniMDg  b[tle  imder  ennla  trnm  difremut  Stlta 
9  IM.    I^g^lOIalof  CAUseaesLnetpcmiiiaaealFdBDydillrlBhliB.  et 
g  IDS.    When  petitioner  Is  la  HEtuBl  custod]' of  State  court. 
3  toe.    Ramoial  ot  sulta  and  prosscutloni  sgalast  raieDtui  office 
offlcera  acting  tmdcrreelatrablonlftwH. 


g  96-  JnriHdlctlon  ns  goTerned  by  th« 
Kubject-matter  of  tbe  action. — That  anj 
suit  of  a  civil  Dature,  at  law  or  in  aquity,  arising 
under  the  Constitution  or  lawa  of  the  United 
States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority,  of  which  tlie  circuit  courts 
of  the  United  States  are  given  ori^aa.\  ya.'cisKviwia. 


by  the  preceding  section,  which  may  n 
ing,  or  which  may  hereafter  be  brought  in 
State  court,  may  be  removed  by  the  defendant  or  d 
fendanta  therein  to  the  cirewit  court  of  the  United 
States  for  the  proper  district.  (Act  of  March  3, 
1875,  18  U.  S.  Stats.  470,  as  amended  by  the 
Act  of  March  3,  1887,  24  V.  S.  Stats.  552,  aa 
re-enacted  by  the  Act  of  Aug.  13,  1888,  25  U.  S. 
SUts.  433.) 


Suits  removabls. — Where  tlie  ground  of  remove  is 
the  snbject- matter,  and  nob  citdzenahip,  tlie  soit  miut 
arise,  in  part  at  least,  out  of  a  coDtcoveray  in  regard  to 
some  proviHiou  in  tha  Cooatitntioa  or  laws  ot  CSngreM 
(Gold  Washing  etc.  Cki.  v.  Ke;fee,  9G  U.  S.  109];  in  *noh  ' 
coses  it  is  removable,  irrespective  of  citizenship.  (Wilder 
V.  Union  Nat.  Bk..  12  Ohio.  L.  N.  75. )  It  i«  not  eoou^ 
that  a  plea  to  tha  jQrisdictian  of  the  State  court  has  beea 
or  may  be  interposed,  involving  constitutional  questioiu 
(State  V.  Bowen,  3  Rich.  N.  S.  3S2)i  so  mersly  olaiming 
title  Udder  an  Act  of  Cangreas  wiU  not  authorize  a 
removal.  {HoatUeyv.  San  Francisco,  iH  U.  8^4;  8.  V.,A 
Sawy.  553;  Traftou  v.  Nouses,  4  Sawy.  178.)  Aanit be- 
tween a  land-owner  and  an  incorporated  company  aeekiiijj; 
to  appropriate  the  land  Under  tha  law  of  eminent  domain 
may  be  removed  (Pattfiraon  v.  Boont  Co.,  3  DilL  465;  S, 
C..  9S  U.  8.  403);  or  a  bill  in  eij^uity  to  reform  an  insurance 
policy  (Charter  Uak  Co.  v.  Star  Ins.  Co.,  6  BlatoU.  20S)i 
or  a  special  statutory  proceeding  to  confirm  a  land  title 
(Parker  v.  Overman,  18  How.  137;  S.  C,  Hemp.  692);  or 
an  action  by  an  attorney  to  recover  fees  and  have  the 
amount  declared  a  lien  upon  property  sold  (PetCoi  v. 
Georgia  R.  Co.,  3  Woods,  620);  or  suits  by  attachment 
(Barney  v.  Globe  Bank,  5  Blatchf.  107;  Sayles  V.  North- 
western  Ins.  Co.,  2  Curt.  212);  or  a  controversy  as  to  the 
validity  of  an  attachment  (Keith  v.  Levi,  2  Fed.  Rep, 
743;  1  McCrary,  343J;  or  a  proceeding  by  mandamus  to 
compel  a  company  to  transfer  certificates  of  stock;— may 
be  removed.  (Waahiogton  Imp.  Co.  v.  Kons.  I'auiHo  K. 
Oa,  SDSt.  4S9.)     Bntaclaim.  aigainstan.BGt&ta, ^ndiui^ 
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tui  appeal  from  the  deciaiou  of  the  coinmiBiionets  appointed 
by  the  probate  court,  is  not  removable  under  the  Act  of 
1867  (Du  Vivierv.  Hopkins,  116  Mass.  125;butfleeP»yne 
V.  Hook,  7  Wall.  425;  H  Wall.  252;  Craigiev.  MoArthur, 
4  Dili  474;  !S.  C,  15  Alb.  L.  J.  121;  4  Cent  L.  J.  237;  8 
Cliic.  L.  N.  156);  Hull  a  contcat  in  regard. to  the  digtriba- 
tiun  of  on  eBtate  mast  be  removed  before  the  original 
trial.  (Craigis  v.  MeArthnr,  4  KIL  474j  S.  C,  15 
Alb.  L.  J.  120;  4  Cent.  L.  J.  273;  9  Chic.  L.  N.  156.)  A 
bill  to  reform,  a.  contraot  may  be  removed.  (Charter  Oak 
F.  Ins.  Co.v,  Star  Ins.  Co.,  6  BlatchL  208.)  A  bill  to 
compel  atroateeto  apply  tha  income  to  pay  the  debta  of 
the  cental  que  Cruel, -vhere  the  latter  is  Saon- resident,  may 
be  removed  (Broadway  Ba.ak  v.  Adams,  130  Mass.  431); 
or  a  bill  to  obtain  an  aocenn  tiaefrom  a  mortgagor  (Upton  v. 
New  Jersey  S,  E,.  Co.,  25  K.  J.  Eq.  372);  or  a  proceeding 
in  chancery  by  a  purchaaer  at  a  sheriff  a  sale  to  have  the 
sale  conlirmed  (Parker  v.  Oveman,  13  How.  13T);  or  a 
bill  to  cumjiel  the  auireader  of  a  note  on  the  ground  of 
oollUBioa  and  frauil,  though  a  farmer  decree  had  been  ren- 
dered in  a  State  court  requiringhira  to  aurrender  the  note, 
may  be  removed.  (Hatch  T.  Preston,  I  Biss.  li).)  If  a 
pnjcecdtug  to  annul  a  judgment  ia  equivalent  to  a  bill  in 
ccjuityto  setasids  the  Judgment,  the  case  i a  removable. 
(Harrnwv.  Hnnton,  991J.  S.  80.)  _  A  suit  in  a  State  court 
to  restrain  or  stay  execution  of  a  jadgmeut  by  seizure  and 
sale  of  landa  may  be  removed.  (Watson  v.  Boudurant,  2 
Wooils,  166.)  'Ihe  ri^fht  of  removal  of  a  railway  fore- 
eloanre  suit  is  not  affncted  by  the  pendency  of  another 
suit  in  the  State  court  by  stockholders  against  the  som- 
pany.  (Scott  v.  Clinton  &  S,  R.  Co.,  6  Bias.  529;  8,  C,  8 
{.'hie.  L.  N.  210.)  An  icjauction  suit  is  a.  sufficiently 
iiiilopendent  suit  to  authorize  a  removal.  (Bciudurant  v. 
Wataon,  103  U.  S.  281.)  Section  seven  hundred  and 
twenty  of  the  Beviaed  Statntes,  forbidding  Federal  courts 
to  enjoin  proceediuga  in  State  courts,  does  not  forbid  the 
removal  of  injunction  suits.  (Bondurflnb  v.  Wataon,  103 
U.  S.  281.)  To  ba  removable,  the  suit  must  be  a  suit 
within  the  meaning  of  the  State  law  (In  re  Iowa  A  M. 
(^)nat.  Co.,  G  Fetl.  Kep.  7il9!  3  McCrary,  310);  and  where 
there  iano  controverey,  the  Buitoaniiot  be  removed  (Shuta.- 
way  V.  Chicago  AlowalUCo.,  4Fud.  Rev^*^"."^«™**^^ 


V.  Frank,  23  Wall.  41G];  as  where  default  baa  been  made. 
(Berrianv.  Chetwood.  9  Fed.  Kep.  SIS.)  AxnitapioBta 
foreiga  corporatioti>  followed  by  au  attachmeut,  la  a  suiG 
iBameyv.  Ulobe  Baoli,  6  BlatohF.  107),  butamoCioniuidGr 
a  St:ite  statute  as  to  corporatioDE,  for'  execntion  a^inst  A 
stockholder,  is  not  a,  suit,  at  law  or  in  equity.  (Webber 
V,  Eamphreys,  5  Dtll.  323;  Smith  v.  St.  Louia  Mat.  L. 
Ins.  Co.,  3  Teun.  Ch.  350;  S.  C„  4  Ceui  L.  J.  503.) 

Suits  not  removable. ^A  suit  will  not  be  remuTed 
nnleas  the  circuit  court  has  jurisdiction  of  the  subject- 
matter,  add  the  power  to  do  Bubstantial  Juatiue  between 
the  parties  (Rogers  v.  Rogers,  1  Paige,  183);  nor  is  a,  anit 
removable  which  could  oob  hare  beoQ  broaffbt  in  the  cir- 
cuitcourtbv  originalprocess.  (Watson  v.  Bundaranl^  30 
La.  An.  1;  Deunistoav.  Potts.  19  Miaa.  36;  Goodrich  T. 
Honton,  29  La.  An.  382;  contra,  BUvbq  v.  New  Englaml 
Screw  Co.,3Blatc:hf.  112.)  If  the  circuit  court  ha8  iw 
jurisdiction  over  a  single  count  of  the  declaratioo,  the 
case  cauDot  be  removed.  (Gale  v.  Babcouk,  4  Wadu  C 
O.  314.)  A  case  of  condemnation  of  property  is  nut  re- 
movable where  the  State  law  vesta  title  in  a  manicjpal 
aorporatiDn,  and  provides  for  the  assesameut  of  dainsiciiB. 
(White  V.  The  Uitv,  6  Fhila.  241.)  Aneillary  euits  are 
not  removable.  (Ranlett  v.  Collier  Wliile  Lead  Co.,  SO 
La.  An.  pt.  1.  E6;  Goodrich  v.  Huntnn,  29  La.  An.  372; 
ClaOin  v.  MoDermott,  12  Fed.  Rep.  37S;  20  Blatchf.  b52; 
The  Cortea  Co,  v.  Thannhauser,  9  Fed,  Rep,  22S;  21 
I  BlatohF.  552.)  A  bill  Gled  to  vacate  a  judgment  eannot 
I  be  removed.  (Barrow  v.  Hooton,  90  U.  S.SO;  Gooilri^h 
'  T.  Huntcm,  29  La.  An.  372;  Ranlett  v.  Collier  White 
Lead  Co.,  30  La.  An.  pt.  1,  56.)  lUegality  of  the  final 
process  of  a  State  court  is  not  such  a  siiit  b8  may  be  re- 
moved (Beaaer  v.  Munford,  63  Gb.  446).  or  if  an  intei^ 
veuor  seeks  to  have  the  question  of  title  determined  andep- 
an  exeeution  iasaed  out  of  a  State  court  (Bank  v.  Tuim- 
boll,  10  Wall.  190;  Harrison  V.  Sborter,  69  Ga.  512);  or 
where  a  stranger  seeka  to  enjoin  the  sale  of  property  un- 
der execution  (Watson  v.  Bnudurant.  30  La.  An,  1;  but 
■eeS.  C,  Woods,  165);  era  foreign  citizen  socks  to  enjoin 

■ ^._      (Qoodrioh  v.  Hunton.    29   Ia   An,  372, 

ers,  1  Puige,   1S3  ;    Kye  v.   r.  ightingalo. 


6  R.  I.  439.)  Amerely  ancillary  proceBcling  by  a  third 
person  to  enjoin  a  seizure  aitit  sale  uniler  a  Judgmuut 
18  nut  removabla.  (WatBonv.  Boudurant,  30  La.  An.  J.) 
Ijo  the  claim  of  a  gamiahea  is  auciltary,  aud  nut  Tciuova- 
hle.  (Weeks  v.  Billings,  55  N,  H.  371;  friitt  v.  Alln^t, 
9  fed.  Rep.  63li.)  A  petitiua  merely  auxiliary  to  an 
tjectment  Buit  already  passed  to  judgment  is  nut  remova- 
ble. (Chapman  v,  Barger,  4  Dill.  557.)  If  a  counter- 
claim is  filed  in  a  suit  against  the  citizen  of  the  ijtate 
'wnerB  aait  is  brought,  it  cannot  be  removed.  (West  v. 
Aurora,  6  Wall.  139.)  The  fact  that  a  crusa-biU  haa  been 
filed,  setting  up  the  aame  matters  put  in  iasne  by  the 
origiual  bill  and  answer,  cannot  affect  the  jurisdiution, 
as  It  is  but  a  mere  appendage  tuthe  original  bill(Douuhue 
V.  Mariposa  Land  &  M.  Co.,  6  Cent  L.  J.  487)— a  mere 
auiiliary  to  the  original  bill  (Itubber  Co.  v.  Goodyear,  9 
Wall.  809;  Cross  v.  Del  Valle,  1  WaU.  5;  Field  v.  Bcliief- 
felin,  7  Johna.  Uh.  252);  a  defense  in  the  suit  (Gallatin  v. 
Irwin,  iJopk.  Ch.  5U),  constituting,  with  the  original 
bill,  but  one  suit,  (Ayer  v.  Carver,  17  How.  595;  Shison 
V,  Wright.  14  Vt.  210.)  A  bill  to  establish  a  resulting 
tmst  on  land  cauaoE  be  removed  unless  the  mortgagor  it 
a  citizen  of  the  same  State  as  the  plaintill'.  (Chester  v. 
Chester,  7  Fed.  Rep.  1.)  A  foredoHura  suit  is  not  re- 
movable on  the  application  of  a  subsequent  encumbrancer. 
(Donohoe  v.  Manposa  L.  &  M.  Co.,  H  Cent.  L.  J.  487. 
See  Kurtz  v.  Moflit,  115  U.  S.  487;  Thorn  Wire  Hedge 
Co.  V.  FnUer,  122  U.  S.  535.)  Under  the  Act  of  1882,  a 
Buit  by  or  against  national  banks  cannot  bo  reuioved  from 
a  [jtate  court  to  a  circuit  court  of  the  United  States,  unlesH 
a  similar  suit  by  or  against  a  State  bank  in  a  like  situa- 
tion with  the  national  bank  could  be  so  removed.  (Leather 
Manufacturers'  Bank  v.  Cooper,  120  U.  S.  77S,) 

Cases  arising  under  the  Constitution,  laws,  or 
traatiea. — Whenever  the  decision  of  a  case  depend*  upon 
the  construction  of  the  Constitution  of  the  Uuiiud  IJtaies, 
an  act  of  Congress,  or  treaty,  the  case  may  bo  removwd  if 
the  matter  in  dispnto  eiceeda  five  bund reii  doliira.  (i-oM 
Washing  &  W.  Co.  v.  Keyes,  96  U.  S.  199;  U"oolri^l-c 
V.  McKenna,  8  Fed.  Rep.  650;  Connor  v.  ScovX,  4.  \Wi.^- 
212;  New  Orleans  M.  &  T.  fi,  Co.  v.  M.\«bt.mC\?^  \&1.\:>  - 


a.  135.)  A  Buit  &riaes  wlieiiever,  upaa  the  whole  recorj^ 
there  ia  a  contmveray  inwolraig  the  construction  of  eitl 
(Cuhens  v.  Virginia,  6  Wheat.  264;  Mayor  of  New  Ifi 
V.  Cooper,  6  Wall,  247;  TennesBeo  v.  DaviB,  100  U. 
275;  Van  Allea  v.  AtehiBon  C.  &  P.  R.  Co.,  3  F( 
Rep.  645;  Hatch  v,  Wallamet  Iron  B.  Co.,  11  The  I 
porter,  N.  S.  630;  MoCrary,  593;  N.  O.  eto.  Kailroad 
Misaisai(,pi,  102  U.  8.  135;  Gold  Wash,  ft  W.  Co. 
Keyea,  9a  U,  S.  201;  Connor  v.  State,  4  DiU.  242;  Wi 
ridge  T.  McKenaa,  8  Fad.  Rep.  651));  bnt  they  moat  be 
directly  and  not  incidentally  called  in  oueation.  (State  v. 
Bovea,  S  Rich.  N.  S.  2821;  and  if  a  enit  uivolveB  a  Federal 
question,  it  may  ba  removed,  although  other  questions 
founded  on  principles  of  (loneral  law  may  be  involved 
(Connor  v.  Scott,  4  Dili  242);  and  although  a  State  is 
plaintiff  (New  Orleans  M.  &  T.  B.  Co.  v.  State,  13  Chict. 
L.  N.  93),  and  the  citizenship  of  the  parties  hu  uothing 
to  do  with  the  qaeation.  (Wilder  v.  Union  Nat.  Bank,  ]Z 
Cliic.  L.  N.  76.)  If  the  plaintiff  is  a  corporation  creatMl 
by  an  act  of  Congress,  the  case  arises  under  the  Iawb  of 
CongreBS  (Osborn  v.  Bank  of  U.  S. ,  9  Wheat  738;  U.  P. 
K,  H,  Co.  V.  McComb,  1  Fed.  Kep.  709;  17  Blatchl.  BlOj 
Gold  Wash.  Co.  v.  Keyea,  06  U.  S.  199,  distincuiahedj 
Railroad  Company  v.  MisBissippi,  102  U.  S.  135);  but  it  ia 
otherwiae  in  the  caee  of  a  national  bank.  (Pettiloa  v. 
Noble,  7  Bias.  449.)  Caaea  involving  questiona  and er  the 
bankrupt  act  are  removable  (Connor  v.  Su:ott,  4  DilL  242; 
Houaer  v.  Clayton,  3  Woods,  273;  Hebert  v.  Lefevro,  31 
La.  Ad.  3B3;  Payaon  v.  Dietz,  5  Chic.  L.  N.  434;  Wehl 
V.  Wald,  18  Blatch.  163;  Woolridge  v.  MoKenna,  8  FeO, 
Rep.  6501;  or  cases  under  the  homestead  laws  of  the  United 
States  (Van  Allen  v.  Atchison,  C.  A  P.  E.  Co.,  3  Fed. 
Bep.  545;  1  McCrary,  598;)  or  under  the  act  of  Conerem 
respecting  cuatoms  and  duties  (Orner  v.  Saunders,  3  Dill. 
284;)  bnt  the  erroneous  levy  of  State  taxes  djea  not  in- 
volve a  Federal  question.  (Berger  V.  Dougloa  Co. ,  5  Fed, 
Rep.  23;  2  McCrary,  483.)  A  snit  begnn  by  a  defeated 
candidate  for  a.  State  office,  to  try  his  right  to  the  oUiae, 
does  not  involve  a  Federal  gneation.  (Dutiuclet  v.  Stat% 
'2  Morr.  Trans.  559.)  So  where  the  State  supreme  court 
m  the  Slate  where  action  is  broneht  rcFnsGS  to  niiike  tile 
of  the  laws  of  another  Htate  detided  i'V  ila 
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anpreme  oourb  tlie  rule  of  decision,  it  does  not  involve 
a  federal  ^uuHtiun  pWiggiuB  V.  Chicago  ft  A.  R.  Co.,  ll 
FeA.  Rep.  381;  'i  McCmry,  60!l|i  bo  a  cose  brought  to  en- 
fiirue  tlie  contract  fur  a  royalty  is  tiut  a  ciue  ariaiDg  uader 
the  patent  laws,  unless  brougbt  against  a  citizen  of  another 
State  praying  for  an  injunction.  {Etoot  v.  Lake  Sliure  <^ 
Mich.S.  E.  Co.,  11  Fed- Rap.  319.)  Action  upon  a.iverae 
proceediogB  to  prevent  the  vHanaaoB  of  a  patent  for  a  min- 
ing claim  are  remov&bla  (Frank  ti.  Hi  H.  M.  (.'-a.  v.  larinier 
M.  &  S.  Co.,  a  Fed.  Kep.  72*;  2  McCrsrj,  138);  bnt 
where  tlie  only  qaeation  ia  aa  to  the  local  lawB,  rnles,  anxl 
regulations,  the  case  is  not  removable.  (Trafton  v. 
■"  4  Sawy.  178.)    Cobcb  arising  under  the  laws  of 

d  States  are  such  as  grow  out  of  the  legislation 
oi  (.longceag,  whether  they  constitute  the  right  or  privilege, 
care  or  protection,  or  defense  of  a  party,  in  whole  or  in 
part.  {Railroad  Co.  v.  Mitsissippi,  1U2  U.  S.  135.)  A 
cose  relating  to  the  title  tn  land  is  not  one  of  Federal 
jurisdiction  where  rights  depend  on  State  statates  or  the 
general  principles  of  law  (McStay  v.  Friedman,  B2  U.  S. 
72:i;  Eomie  v.  Caasanova,  91  U.  S.  380;  Trafton  v. 
Nongues,  4  Sawy.  lT8)i  bnt  only  such  as  depend  on  d 
dispnted  construction  of  the  Constitution  and  laws  of  the 
United  States  (Trafton  v.  Hongnes,  4  Sawy.  178);  so  a 
party  who  claims  land  under  an  act  of  Congress,  imposing 
a  direct  tax,  may  remove  an  ejectment  suit  (Peyton  v. 
Bliss.  1  Woulw.  170);  but  he  cannot  remove  if  he  claims 
under  a  grant  from  Uie  State  in.  which  suit  is  pending  at 
Ibe  time.  (Shepherd  v.  Young,  1  Mon.  203.)  Where  in 
an  Bclion  of  trespass  the  defendant  justifies  the  alleged 
trespass  under  authority  of  a  court  and  the  laws  of  the 
Uiiitoii  States,  the  cause  is  removable.  (Houser  v.  Clay- 
ton, 3  Woods,  273.) 

Suits  pending.— By  proviaiona  of  this  section,  a  cause 
peailing  when  the  act  was  passed  may  be  removed  "  at 
or  before  the  Rrat  term  at  which  said  cause  could  be  first 
tried,"  after  the  passage  of  the  act  (Andreva  v.  Oarrett, 
1  Kiippia,  44i'i);  but  ifa  trial  had  baen  had  after  the  pas- 
sage ut  the  act,  it  cannot  be  made,  although,  the  verdict 
ha  i  been  set  aside,  and  a  new  tri.il  granted.  (Vouuiiv. 
Andes  luB,  Cu,,  1  Flijijiiu,  jJLl.  ]     The  aattiatvt^  Viirt.  cv'sstV 


[iguiahes  the  act  (f  130'  which  says  "at  any  laAe  ' 
■e  the  iiTat  hcunug  or  tnai  tite  aut  uS  ISIS,  say- 
befure  or  at  thu  term  in  which  a  trial  coald  be 
ihe  i\  rda  of  tbe  act  then  pending,"  moans 
the  hrst  trill  tfter  the  right  of  removal  attaches,  sabae- 
quently  to  the  pabB^e  of  the  act  (Uoadley  v.  San  Fran- 
"  -),  3  Sawy.  653);  and thoapplication  lain  time  if  made 
le  first  term  of  the  court  ihereafter.  (RemoTal  Caeea, 
100  U.  S.  457;  Bakerv.  Patterson,  4  DiU.  5H-2;  Uoadleyv. 
San  Fraocisoo,  3  Uawy.  553;  Andrews  v.  Garrett,  2  Cent. 
L.  J.  71(7;  M.  &  M.  Wat  Bank  v.  Wheeler,  13  Blatohf. 
218;  Crane  v.  Reeiiar,  15  Alb.  L.  J.  103.)  A  ease  pend- 
ing in  the  State  supreme  court  at  the  time  of  the  ptuaage 
of  the  act,  and  which  was  remanded  lor  further  pro- 
ceedings, stawla  like  a  new  cause,  and  the  right  of  r»- 
niDVal  may  be  claimed  at  or  before  the  term  at  which  it 
can  be  tried.  (Fettiloa  v.  Noble,  7  Bies.  449.)  Caowa 
which  might  have  been  triad  before  but  were  not,  and 
wliich  were  pending  for  trial  when  the  act  went. into  op- 
eration, as  well  as  cansea  once  tried  but  iu  which  a  new 
trial  had  been  ordered,  and  which  were  piiudiug  ready  for 
trial  when  the  act  took  eltect,  are  removable  if  the  appli- 
cation, therefor  be  made  within  the  time  required  in  thft 
act  (Crane  v.  Boeder,  13  Alb.  L.  J.  103;  U.  S.  Cireoit 
Conrt  denying  S.  C.,2S  Mich.  527 ;  Andrews  v.  Garrett, 
3  Cent  L.  J.  797;  S.  C.,Chie.  L.  N.  132;  Mer.  &  Manot 
Bank  v.  Wheeler,  3  Cent.  L.  J.  13;  Uoadley  v.  San  Praa- 
oiBco,  S  Chic.  L.  N.  l:J4;  see  Ijims  v.  Hims,  17  Blatehi 
389;  Amoa  v.  Colo.  Cent  R.  K.  Co.,  4  DilL  251; 
S,  C,  4  Cent.  L.  J.  199);  bnt  where  a  cause  1 
pending  when  the  Act  of  1S75  was  paaaed,  and  i 
tried  in  1S7S,  and  afterward,  on  appeal,  a  new  trial  i 
granted,  a  petition  fur  removal  thereaflerwas  not  in  til 
(Newdeckerv.  Eoaenbaum,  11  The  Eeportar,  254.)  The 
tranefer  of  a  cause  from  the  State  to  a  t^ederal  court  does 
not  vacate  what  has  been  done  iu  the  State  court  preriotu 
to  removal;  and  what  has  been  decided  in  the  State  court 
is  res  ailjadieata,  and  cannot  be  reviuwed.  (King  v. 
Worthington,  25  Alb.  L.  J.  15.) 
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hauBer,  0  Fed.  Rep.  226;  21  BUtchf.  552;  Chittemleii  v. 
Stato,  9  Fed.  Rep.  226;  20  Blatalif.  69;  CUtk  v.  Opdyke, 
17  K.  Y.  Supr.  3S3);  ao  pruceedings  ia  gamiBhinent  are 
ancillary.  (Pratt  V.  Albnght,  9  Fed.  Kep.  634;  10  Bim, 
511.}  ProceedingB  in  gamialiiiient  prouass  are  ancillary. 
Bud  gamisheaB  are  not  ijarties  to  tliesnit.  (Cook  v.  ^\'hit- 
ncy,  3  Wooda,  715.)  Tbe  righta  of  applying  oreditoPB  are 
merely  incidental  to  the  action,  and  ttie  cuartwill  exercise 
jiiriadiction  over  them,  (N.  Y.  Silk  Manuf,  Co.  v.  Sououd 
tfat.  Bank,  10  Fed.  Rep.  204.)  If  mipplemeDtBry_ pro- 
ceeding! are  inseparably  connected  with  the  original  judg- 
ment or  decree,  they  caoont  be  removed;  but  it  ib 
otherwise  where  they  areaBiere  mnde  of  procedure  or 
relief,  involving  an  iudependeut  controveray  with  new  or 
different  parties.  (Buford  v.  Strother,  10  Fed.  Bep.  406; 
3  McCrary,  253;  Bee  Webber  v.  HnmphreyB,  5  Dill.  22.'i; 
Chapman  v.  Barger,  4  Dill.  657,)  Where  juilgnient  was 
obtained  aeaiuet  tbree  defendants  jointly,  one  of  whom 
waa  a  resident,  to  show  cause  why  they  ahoutd  not  be 
bound  by  the  judgment,  it  ia  not  a  new  action,  but  further 
proueediuEe  in  an  old  ooe.  (Fairchild  v.  Durand,  8  Aljli. 
±*r.  305.)  If  a  person  has  only  an  ineidentaliotereat  grow- 
ing out  of  the  litigation,  ha  uannot  remove.  (EUiBv.  Sisaan, 
11  Fed.  Rep.  353;  11  Bisa.  187.) 

Corporations  created  by  congressioitBl  letpsla- 

lion.— This  ecution  apjiliea  only  to  a  case  in  which  the 
corporation,  or  a  memGer  thereof,  was  sole  defendant. 
iHai^anl  v.  Durand,  OR.!.  609;  faetd  otherwise.  Fiak  v. 
Union  Pac.  11.  E.  Co.,  6  Blatchf,  362;  S,  C,  8  Btatchf, 
299.)  It  does  not  apply  to  corporationa  created  byforei^u 
governments  or  by  the  several  Statea  (Jiiueav.  Oueamc 
St.  Nav.  Co.,  11  Blatohf,  406),  nor  to  national  banks  (Jones 
V.  Oceanic  St.  Nav.  Co.,  11  Blatchf.  4(;6);  it  expressly 
excludes  national  banks,  but  not  so  as  to  deprive  tbem  of 
the  right  of  removal  if  their  caaae  is  within  any  otlior  act 
relating  to  removals.  (Chatham  Nat.  Bank  v.  Aleruhanta' 
Nat.  Bank  of  West  Va..  1  Hun,  702;  Lii<Uow  v.  Kidd,  3 
Ohio,  43.)  For  jnriadictional  purposes  tbey  are  deemed 
citizens  of  the  Slate  in  which  tbey  are  located  and  have 
their  place  of  buairieaa  (Chatbam  Hat.  Bank  v.  Merchants' 
Nat  Bank  of  West  Va.,  1  Hun,  702;  Cook  v.  Stato  Sa.V. 


rBank,  62  N.  Y.  96;  Dayis  v.  Cook,  9  Nev.  134;  MaiL__ 
Kat.  Back  v.  Baaok,  2  Abb.  U.  S.  232;  S.  C,  8  Bl»taUF. 
187;  see  Lnd)ow  v.  Eidd,  3  Ohio,  4S);  but  neither  under 
the  Eeviscd  btatutea  nor  under  the  liational  Uaoking  Act 
have  receivers  oi  natioiud  buikfi,  as  Buuh,  the  rijjlit  to 
remove  cauaea,  (Bird's  Ex'th  v.  Cockrem,  2  WooiU,  32.) 
If  a  suit  ia  brought  a^aiust  a  banking  ciimpauy,  it  has  no 
right  to  remove.  (Pettilon  v.  Noble,  7  Bias.  449.)  Under 
this  act  ft  corporation  seeking  a  removaJ  must  show  that 
it  was  organized  under  the  lawa  of  the  United  Statea,  or 
that  it  is  a  defense  arising  under  the  Federal  Conatitutdoii, 
or  under  some  law  or  treaty  of  the  United  States.  (Nortb- 
era  Line  P.  Co.  v.  Benninger,  70  III.  571.)  _ The  fact  that 
it  waa  organised  under  the  laws  of  the  United  States  il 
not  alona  sufficient.  (Magee  v.  Union  taciSo  R.  Co.,  2 
Sawy.  447;  ronlra,  Turton  v.  Union  Pacidc  E,  Co.,  3 
DilL  366;  see  Banman  v.  Union  Pacific  R.  Co.,  S  MIL 
367.)  Proceedings  for  removal  may  be  institnted  by 
the  corporation  or  by  any  member  thereof.  (Fiak  t. 
Union  Paciiio  R.  Co.,  6  BlatchL  362.)  Wkete  a. 
member  petitions,  he  must  be  one  who  was  a  mem- 
ber when  anit  was  commenced  (Fisk  v.  Union  Pa- 
cific B.  Co.,  6  Blatcbf.  3f>2);  and  ownership  of  stock 
is  neceasary  to  membership.  (Fisk  v.  Union  Pac.  B.  Co., 
6  Blatchf.  362;  see  Biirke  v.  Flood,  6  Sawy,  220;  S.  C,  X 
Ped.  Rep.  Ml;  Hawea  v.  Contra  Costa  W.  Co.,  11  Fed. 
Rep.  93,  note.  A  member  not  otherwise  a,  party  than  •■ 
a  member  cannot  remove  the  cause  wiUiout  consent  of  the 
corporation  (Oard  V.  Duraut,  4  Cliff.  ]13);snd  all  must  join 
in  the  petition  (Card  v.  Durant,  4  Clifl'.  1  l:l);  but  each,  or 
aa  many  as  may  see  fit,  may  petition  without  waiting  for 
the  olhcrs,  (Fisk  v.  Union  Pac  R.  Co.,  6  Blatchf.  243.) 
The  petition  must  state  that  the  corpurntion  or  membar 
thereof  Las  a,  defense  arising  under  and  by  virtue  of  the 
Conatitation,  a  treaty,  or  a  law  of  tlio  United  States  but 
ika  matter  thereof  need  not  be  stated  (Jones  v.  Oceaoit] 
St.  Kav.  Co,,  !1  Blatchf.  4(16;  The  Mayor  v.  Cooper,  6 
■\Vall.  217; Denuistoun  V.  Drajier,  3  Blatchf.  336;  Clarkv. 
Opdyko,  17  N.  Y.  Supr.  383}  Magee  v.  Union  Fac.  K.  Co., 
2  Sawy.  447);  and  if  it  says  the  defense  arises  under  Ht 
act  of  Congress,  it  ia  sufficient.  (Jones  v.  Oceania  St. 
"'    -   "-     -1  Blatchf.  4(16.)     Tlie  particular  part  of  the 
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Conntitntiou  or  the  act  of  Congreaa  need  not  be  set  up. 
(Cain  V.  Texaa  Pa«.  R.  Co.,  3  Cent  L.  J.  12.)  A  Boit  uu- 
(ler  this  aectJou  joaiy  be  removed  at  any  time  before  triul 
or  final  hearing.  (Ely  v.  Northern  Pac  E.  Co.,  36  Leg. 
Int.  164.)  The  iTord  "auit"  embraces  a  suit  brought  by 
a  state  as  ^vell  as  by  an  individual.  (Texas  v.  Texas  It. 
Pac.  R,  Co.,  3  Woods,  308.)  Ifthe  corporation  is  created 
by  the  laws  of  the  State  it  cannot  remove  the  caufc. 
(Copeiand  v.  M.  k  C.  R.  Co.,  3  Woods,  651;  seu  Terry  v. 
Insurance  Co.,  3  Dill.  408.)  There  is  nothing  to  prevent 
an  insolvent  corporation,  whose  property  is  in  the  handn 
of  a  receiver,  appearing  in  an  attachment  snit  to  remove 
thecaaae.  (Second  Nat.  Bank  v.  N.Y.  Silk  Manuf.  Co., 
11  Fed.  Sep.  532,)  The  eiistencB  of  ft  snit  by  stockhold. 
era  does  not  affect  the  right  to  remove.  (Scott  v.  Clinton 
&  S.  R.  Co. ,  6  Bias.  520. )  A  anit  commenced  in  the  terri. 
torisi  court  cannot  be  removed  after  such  Territory  has  been 
admitted  ftfl  a  State  (Ames  V.  Colorado  Cent.  R.  Co.,  4  Dill. 
260);  nor  a  proceeding  underalocat  statute  which  cannot 
be  litigated  in  a  Federal  conrt.  (Lehigh  Co.  v.  Central  R. 
t^o.,  4  W.  N.  187.)  Cases  in  a  court  of  original  jurisdic- 
tion, bnt  not  cases  pending  in  the  appellate  court,  are 
within  the  statute.     (Lowe  v.  Williams,  34  U.  S.  650. 

Amount  in  controveray. — If  the  value  of  the  mat- 
ter in  dispute  is  only  five  hnndred  dollars,  thecause  cannot 
be  removed  (Ladd  v.  Tudor,  3  Wood.  &  M.  325;  West.  U. 
Tel.  Co.  v.  Levi,  47  Ind.  652);_yet  if  the  defenilant  mates 
it  more  than  that  amount  at  th'e  time  he  files  his  petition, 
it  maybe  removed  (McGinnity  v.  White,  3  Dill.  350); 
though  the  right  depends  on  the  facts  as  thoy  exist  when 
the  suit  is  uistituted.  (Roberts  v.  Nelson,  SBlatobf.  74.) 
The  sum  claimed  in  the  declaration  is  the  amount  in  die- 
pnte,  in  an  action  of  damages,  until  shown  otherwine  by 
the  record  (Gordon  v.  Longest,  16  Peters,  97;  Kanouse  v. 
Martin,  15  How.  198;  Desbrow  V.  Driggs,  8  Abb.  Pr.  305, 
note;  conira.  Rush  v.  Cobbett,  2  Yeates,  276);  bnt  in  as- 
sumpsit the  amount  shown  in  the  declaration  is  presomp- 
tivelythe  amount  in  dispute  (People  v.  The  JudgBS,  2 
Denio,  197);  and  an  action  that  sounds  altogether  in 
damages  may  be  removed,  althoujih  the  damages  are  nn- 
oertain.     (Mnns  v.  Dnpont,  2  Waatv.  C.  G,  4!a-,  trniao^ 
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Rash  V.  Cobbett,  2  YeatcB,  275.)  The  preanmption  that 
daiaagea  laid  in  the  declaration  ia  the  ameiiiit  in  dupnte 
ia  not  coQcduaivB  (Ladd  v.  Tudor,  3  Wood.  &  M.  325;  Peo- 
ple v.  The  Judges,  2  Denio,  197;  Culver  v.  Crawford  Co., 
4  DilL  239);  aod  where  the  practice  ia  not  to  file  l^e 
declaration  until  after  the  return  of  tbe  writ,  the  ad  dam- 
u  um  in  the  writ  ia  the  prima  /acie  sum  claimed,  or  value 
in  dispute  (Muub  v.  Dupont.  2  Wash.  C.  C.  4C3;  Lodd  v. 
Tudor,  3  Wood.  &  M.  325),  naless  the  declaration  is 
inserted  in  the  writ.  (Ladd  v.  Tudor,  3  Wood.  &  H. 
32S).  If  the  declaration  and  the  ad  damniiin  varies,  tha 
State  court  may  inBtituta  an  inquiry  oa  to  the  true  Bmoont. 
(Ladd  T.  Tndor,  3  Wood.  Jfc  M.  32o. )  The  ofiidavit  of  the 
petitioner  ia  not  conclusive  of  the  amount  in  diapnte. 
(Roeh  V.  Cobbett,  2  Yeatea,  27Q.)  In  a  controveray  as  to 
the  validity  of  an  attaohinent,  it  mnat  appear  that  the 
attachment  Buit  presents  a  claim  of  more  than  five  hun- 
dred dollars  damagea.  (Keith  v.  Levi,  2  Fed.  Rep.  743; 
1  McCrary,  343.)  So  where  the  suit  ia  to  prevent  a  cor- 
jioration  from  entering  into  aome  enterpriae,  the  valne 
of  the  right  must  be  shown  to  exceed  five  hundred 
doUara.  (Hatch  v.  Chicago  R.  I.  &  P.  R.  Co.,  Blatcht 
1G6.  "  In  diapnte"  refera  to  the  mattera  indiapute,  thongh 
tha  claim  may  be  incapable  of  proof,  or  be  ooly  in  part 
well  founded  (Ranouse  v.  Martin,  15  How.  198);  and  no 
reduction  of  the  amount  of  the  claim  after  removal  will 
deprive  the  defendant  of  hia  rights.  (Roberta  v.  Kelum, 
3  Blatchf.  74;  Zinckeraen  v.  Huflschmidt,  1  Cent.  L.  J. 
144.)  The  amount  in  coiltroveray  must  be  affirmatively 
shown,  (Keith  v,  Levi,  2  Fed.  Bep.  743;  1  McCrary, 
343.)  It  ia  sufflcieot  that  it  exceeds  five  hundred  dolUn 
at  t?ie  time  when  tbe  removal  is  applied  for;  and  intereit 
may  bercgordcd  in  determining  tbe  amount  or  value.  (Mc- 
Ginnity  v.  Whihi,  3  Bill.  350;  Bonk  of  United  Statea  t. 
Daniel,  12  Petera,  32;  Merrill  t,  Petty,  16  WaU.  338; 
Oarkson  V.  Manson,  18  Blatchf.  443.)  A  party  cannot, 
by  releasing  a  part  of  hia  demand,  oust  the  jurisdiction  of 
the  Federalconrt  (Wright  v.  Wells,  Petera  C.  C.  220; 
Gordon  T.  Longeat,  16  Petera,  97;  Roberta  v.  Nelson,  S 
Blatchf.  74.)  hi  actions  sounding  in  tort,  the  damages 
laid  constitute  the  amount  in  depute.  (Hutsecamp  v. 
Teel,   2  Dall.  258;  Gordon  v.   Longest,   16  Petera,  S7; 
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Western  U,  Tel.  Co.  v.  Levi,  47  Ind.  652.)  Whsre  the 
right  to  I  removal  baa  become  perfect  and  complete,  it 
cajiDot  be  defeated  either  by  releasu,  amendment,  or  de- 
ularing  for  leaa  than  five  hundred  dollars.  (Kanouse  v. 
Martin,  15  How.  198;  Green  v.  Custard,  23  How,  468; 
RoberU  v.  Nelaon,  8  Blatchf.  74;  Wright  v.  Wells,  1 
Peteta  C.  C.  220;  amtra,  Maine  v.  Oilman,  10  Fed.  Kep. 
214.)  Where  the  action  is  brought  for  less  than  five 
houdred  dollars,  and  the  answer  pleads  a  couDter-claim 
exceeding  that  amount,  defendant  is  entitled  to  remove 
the  whole  euit  (Clarksou  v.  Maoaan,  18  Blatohf.  443; 
nee  Aurora  v.  West,  6  Wall.  139;  S.  C,  25  Ind.  148;  contra. 
Falls  Wire  Mannf.  Co.  v.  Broderiok,  6  Fed.  Rep.  654;  2 
JMcCrary,  489.)  The  right  of  applying  creditors  to  come 
in  and  have  their  claims  adjasted  and  allowed  is  a  mere 
incident  over  which  the  oourt  will  oeceaaarily  exercise 
jurisdiction.  (N.  Y.  SiJk  Manuf.  Co.  v.  Second  Hat. 
Bank,  10  Fed.  Rep.  204.)  Costa  are  not  recoverable  when 
tbe  amount  is  leas  than  five  hundred  dollars.  (Brooks  v. 
Phienii  Ins,  Co.,  16  Bhitchf,  182.) 

Hight  of  removaL — The  right  to  a  removal  of  the 
cause  is  a  right  conferred  directly  by  Congreas,  and 
does  not  depend  on  the  action  of  the  State  court  (Fiak  v. 
U.  P.  E.  Co.,  6  Blatohf.  362),  which  can  neither  confer  it 
nor  take  it  Bway,  (Clippinger  v.  Mo,  Val.  L.  Ins,  Co., 
22Int  Eev,  Rec  47;  Hatch  v.  Oiicago,  B.  I.  &  P.  R. 
Co.,  GBlatchf,  105.)  If  the  right  has  once  become  perfect, 
it  cannot  be  taken  away  by  subsequent  amendment  (Ka- 
nouse  V.  Martin,  15  How.  193;  S.  C,  1  Elatcht  149; 
Akerly  v.  Vilas,  1  Abb.  U.  S.  234;  8.  C,  2  Bias.  liO; 
Hatch  V.  ChioflBO  R.  I.  &  P.  R.  Co.,  6  Blatclif.  105;  Fiak 
V.  U.  P.  R.  Co.,  6  Bkitohf.362;  a  C,  SBlatohf.  243;  Mnns 
V.  Dupont,  2  Wash,  C.  C,  403;  Ladd  v,  Tudor,  3  Wood. 
&  M,  325),  neither  in  the  State  or  Federal  court,  by  re- 
lease of  part  of  the  claim  (Gordon  v.  Lonjfest,  16  Peters, 
97;  Roberta  v.  Nelson,  S  Blatchf.  74),  or  otherwise. 
(Stanley  y.  Chicago  R.  I.  &  P,  B,  Co.,  3  Cent.  L.  J.  430j 
Matthews  T.  Lyall,  6  McLean,  13 ;  Wright  v.  Wella, 
Teters  C.  C.  220.)  A  party  loaea  none  of  his  rights  to 
iuaiat  npon  a  removal  of  Uie  cause  by  his  volontary  ap- 
Ijearanue  (Stevens  v,  Richardaon,  9  Fed.  Re?.  \«VV,  ■i'^o" 
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f  ^peara  anil  obtains  time  to  answer,  Bnd  ^ivt  .     . 

I ti_n  jq  dismisB  a  temporary  injnnetion,   it  ii  not  & 

r  af  tlie  right.  (Stevena  v.  Richarilaon,  Q  Fed.  Kep. 
I  191;  SOBIatclif.  53.)  A  party  brought  into  a  State  court 
I'by  an  order  to  interplead,  may,  on  motion  of  the  original 
E.defendaut,  if  othetwiBe  qualified,  reniore  tlie  cause.  lUealy 
V.  Prevost,  25  Int  Rev.  Hec  240 ;  Postmoster-Genenil 
IV.  UroM,  i  Waah.  C  C.  326;  Martiu  v.  Taylor,  1  Wash. 
T'C-  tJ.  li)  A  party  is  not  precluded  by  the  acta 
lusf  an  attorney  appointed  for  ]iim  by  the  court  in 
l-tiis  aliseiicB.  (Fiak  y.  Flak,  4  Martin,  N.  S.  676.)  A 
r  party  failing  to  obtain  a  removal  loaea  none  of  his  rights 
|1  by  contdBting  the  sait  on  its  merits.  (New  Orleana  etc. 
tia.C''0.v.  MisaiiBippi,  102  U.  S.  135;  The  Removal  Cmm, 
1 100  U.  S.  457;  lua.  Co.  v.  Dnnn,  19  WalL  214;  Ayew  t. 
IChieago,  101  U.  8.  184;  Railroad  Co.  v.  Ketcham,  10!  TJ. 
|:S.  SSS;  Amer.  Bible  See.  v.  Grove,  101  U.  S.  610;  Burke 
Iv.  Flood,  1  Fed.  Kep.  514;  6  8awy.220.)  Such  contastiiig 
T  ii  Data  wiuver  of  bis  rightji.  (Insurance  Co,  v.  Dnnn,  19 
I  WaU.  214;  Gordon  t.  Longest,  16  Peters,  93;  Eanonae  v. 
I  Martin,  IS  How.  ISSj  Stevens  v.  Phceuir  Ins.  Co.,  41  N. 
y.  149;  Hadley  v,  Dnnlop,  10  OhioSt.  1;  Stanley  v.  CM- 
oago,  B.  I.  &  P.  E.  Co.,  3  Cent.  L.  J.  430.)  The  right  ta 
a  removal  may  he  waived  (llome  Ins.  Co.  v.  Curbs,  32 
Mich.  402),  aa  by  agreement  by  direct  consent,  or  by  non- 
exercise  of  the  right  (Hanover  Nat.  Bk.  v.  Smith,  13 
BlatchL   224),  as  by  consenting  to  a  preference  ( Hanover 

I  Nat.  Bk.  V,  Smith,  la  Blatchf,  224),   or  by  stipulation,  oi- 
any  conduct  equivalent  to  a  waiver.  (Hanover  Nat,  Bk.  t. 
Smith,  ISBlatohf.  224.) 
tioi 
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j   97-     Other  bhHb.— Any    otter  suit    of   a. 
civil  natui-e,  at  law  or  ia  equity,  of  which  tlie  cir- 
cuit courts  of  the  United  States  are  given  jurisdic- 
^  tioa  by  the  preceding  section,  and  which  are  now 
pendbg,  or  which  may  hereafter  be  brought  in  any 
.   State  court,  may  be  removed  into  the  ciicuit  court 
I  of  the  United  States  for  the  proper  district  by  the 
J  defendant  or  defendauts  therein,  being  neiMig 
I  dent«  of  that  State.     (23  U.  8.  Statu.  433.)      ~ 

a«  DaU'a  REHOVitl:.  hc  UB, 
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Actions  removable.  —The  tact  that  the  clBim  ia  lejjal, 
03  (iistinguiahed  from  ei^nitable,  has  no  lieuring  on  tbe 
gaestion  of  the  right  of  removal.  (Ketchum  v.  Black 
KiverLnmberCo.,4  Fed.  Rep.  139.)  The  right  of  re- 
moval ia  confmed  to  civil  octiona  (Reap.  v.  Corbet,  3  Dall. 
467;  Green  v.  U.  S.,  9  WalL  653;  State  v., Grand  Tmnk 
Railway,  3  Fed.  Sep.  887),  and  does  not  extend  to  crimi- 
nal prosecationa.  (ttiadon  v,  Cribbs,  1  Dill.  IS4;  Green 
V.  if.  S.,  9  Wall.  555;  Stato  v.  Grand  Trunk  R,  Co.,  3 
Fed,  Rep.  887.)  So  an  action  ot  debt  upon  a  recognizanoe 
by  a,  State  against  an  alien  cannot  be  removed,  oa  it  is  of 
a  criminal  natnre  (Reap.  t.  Corbet,  3  Dall.  467);  and  an 
action  of  tort  againat  several  defendanta  for  a  conspiracy 
cannot  ba  removed  by  part  of  them  under  the  acta  of  18S6 
or  1S67  (Ex  parte  Andrews,  40  Ala.  639);  nor  nnder  the 
act  of  1875.  (Van  Brunt  V.  Corbin,  14  Blatohf.  49a)  An 
uotion  of  ejectment  is  removable  (Bigelow  v.  Forreat,  9 
WftlL  439;  AUinv.  Robinson,  1  Dill.  119;  Ei  parte Tumar, 
3  WaU.  Jr.  258;  Ek  parts  Girard,  3  Wall.  Jr.  2G3;  Tor- 
ncy  V.  Beardeley,  4  Waah.  C.  C.  242;  Gals  v.  Babcock,  4 
Wash.  C.  C.344;  Martin  v.  Snowdan,  18  Gratt.  !U0),  or 
an  action  of  replevin.  (Beecher  v.  GiUett,  1  DilL  308;  Den- 
iiietonn  V.  Draper,  6  Blatchf.  336.)  An  action  commenced 
by  attachment  is  removable,  thoueh  defendant  diepntci 
the  attachment  only.  (Keitk  v.  Levi,  3  Fed.  Rep.  743; 
1  McCrary,  343.)  So  of  a  fnreifm  attachment.  (Barney 
V.  Globe  Bank,  5  Blatchf.  107;  Ramsey  v.  Coolbangh,  13 
Ii>wa,  164.)  A  case  instituted  to  recover  damages  for 
death  caUHcd  by  a  wrongful  act  la  removable  (Railway  Co. 
V.  WhitloD,  13  'VVail.  270;  Davia  v.  Lathn.p,  12  Fed. 
Rep.  353);  or  an  apiieal  to  a  State  court  from  an  aaaeaB- 
meut  for  land  taken  nnder  the  law  of  eminent  domain 
(Boom  Co.  V.  Patterson,  98  U.  S.  4fl3;  Warren  v.  Wis- 
oDDsin  V.  R.  Co.,  0  Bias.  425);  or  a  proceeding  by 
etraiiKers  to  an  estate  against  a  idevisee  to  annul  a  wilt 
'■  "  :  V,  Fnentes,  92  U.  S.  10);  or  a  claim  on  appeal 
mee  v.  Brunswick,  1 
^      .     .     ,  „       0  eatabliah  a  lost  will 

is  removable  (Soothworth  v.  Adams,  9  Bias.  621);  or  a 
suit  to  annul  a,  will,  or  to  recall  a  decree  admitting  it  to 
probata  (Qainea  V.  Fucntca,  112  U.S.  10);  buta  prrx:eedinti, 
for  the  probate  of  a  will  (Bargrovea  v.  Uoii,  'A  ^xi,..\'^\ 
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I    Tibbatts  v.  Berry,  10  Mon.  B,  473;  In  re  Frazer,  18  Alb. 

[  L  J.  353;  Fouvorgne  v.  New  Orleans,  18  How,  470),  Or 
for  the  caceat  of  u  will,  oiuiDot  be  I'einoved  (Hargrovos  T. 

'  Redd,  43  Ga.  142);  or  a  case  on  appeal  for  tlie  eetablish- 
meat  of  alaims  aguinet  deceased.  (Da  Yivier  v.  Hopkins, 
116  Maas.  125.)  A  mandamua  IB  not  removable  on  a  plea 
which  raises  the  issue  of  title  to  an  oitice  (State  v .  Johoson, 

I    39  Lb.  An,  399),  nor  is  an  action  in  the  natare  of  a  gtia 

1  warranlo,  (State  v.  Boweo,  8  Rich.  N.  8.  3S2;  bbb  Sear] 
V.  School  District  No.  2,  124  V.  S.  197;  Ames  v.  Kansas. 
Ill  U.  S.  449;  MoCallouKh  v.   Large.  20  Fed.  Hep.  309; 

[   Colorado  Mannf.  Co.  v.  Jones,  29  Fed.  Rep.  193;  Stafford 

,  T.  Hightower,  G8  Ga,  394;  Cleveland  eto,  R,  E.  Co.  v. 
MoClnng,  119  U.  S,  4B4.)    A  proceeding  to  ascertain  the 

,  compensation  for  land  taken  for  pnblio  use  is  a  suit  at 
lair,  within  the  meaning  of  the  Constitution  and  the  acts 
of  CougresB  conferring  jurisdiction  on  Federal  courta. 
(aaarl  v.  School  DUtrict,  124  U.  S.  197;  and  see  Mineral 
Range  R.  Co.  v.  Copper  Co.,  25  Fed,  Rep.  515;  Bail- 
road  Uo.  v.  Jones,  2»  Fed.  Rep.  193.) 

ControTorey  between  parties. — The  statnte  con* 
templates  a  controversy  in  a  suit,  and  not  a  mere  mit  in 
which  there  is  bo  defense  (Stanbrongh  v.  Gritlin,  52  lows, 
112),  aa  where  default  has  been  entered  (Berrian  v.  Chet- 
wood,  9  Fed.  Rep.  678;  McCallon  v.  Waterman,  1  Flip- 
pin,  G51);  but  where  nothing  to  contradict  appears  of  rec- 
Iord,  the  court  will  presume  that  there  is  a  controveray 
between  the  parties.  (Bailey  t.  Amer.  Cent.  Ins.Co.,  13The 
Repurter.  571.)  In  determining  whether  a  suit  involves 
a  controversy  between  citizens  of  difieient  states,  the  con- 
dition of  the  controversy  when  the  petdtiaa  it  filed  is 
alone  to  bo  considered.  (Chicago,  St.  L.  &  N.  O.  R.  Co, 
y,  McComb,  17  Blatchf,  371.)  A  controversy  is  involved 
wh(  '  ■  ■■      - 
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whenever  any  property  .or  claim  capable  of  pocnnianr  ei 
mation  is  the  Bubject  of  litigation,  and  is  presented  for  Ju- 
I  dicial  determination.  (Qaiuea  v.  FuenCes,  92  U.  B.  610; 
I  Lee  V.  Lee,  8  Peters,  44.)  Where  a  negligent  act  is  one 
I  snd  indivisible,  there  arises  but  one  cause  of  actinn,  and 
I  the  plaiutiHs  are  joint  parties  in  interest;  there  is  not  ft 
I  oontroversy  wholly  between  citizens  of  different  State*, 
,0  enable  one  of  tlie  plaintill'B,  a  non-residont  to  re- 


move  the  cauaH,  (First  Preab,  Soo.  v.  Goodridi  T.  Co., 
7  Fed.  Kep.  257;  10  Bias.  312,).  Adiatinct  and  seiiaratt 
interest  is  in  no  sense  aud  uuder  no  uircamstanoea  aoa- 
nectod  witti  that  of  othera.  (Smith  v.  Shines,  2  Sum. 
338.)  A  oontroveray  between  »  non-reaident  bondhold- 
er on  one  aide  and  the  county  authorities  and  ta 
payers  on  the  other  is  removable.  (Marter  Township 
Kernoohao,  2  Marr.  Trana.  '235.)  liie  right  of  reoiovu 
duea  not  exist  after  a  stipulation  filed  in  the  tjtata  court 
admitljug  the  claim.  (Keith  v.  Levi,  2  Fed.  Eep.  743; 
I  McCrary,  343. )  Where  there  is  a  controversy  between 
citizens  of  ditl'erent  States,  and  the  matter  in  dispute  is 
sudicieat,  it  is  removable,  although  the  case  is  not  one 
arising  nnder  the  Constitution  and  laws  or  treaties  of  the 
United  States  ( Low  v.  Wayne  Bank,  14  Blatchf.  449);  bat 
the  whole  controversy  mast  be  remjjved.  (Ellis  v.  Siason, 
li  Fed.  Rap.  353;  U  Bias.  187.)  It  cannot  be  removed 
aa  to  one  and  left  pending  as  to  another.  (Chambers  v, 
Holland,  11  Fed.  Rep.  210;  3  McCrary,  538.)  Non-resi- 
dents cannot  be  deprived  of  their  right  to  have  controver- 
sies with  citizens  of  other  States  determined  in  the  fed.' 
oral  courta,  and  the  circuit  court  cannot  reUoq^uiah  its 
jurisdiction  by  transferring  the  case  to  iiie  State  court 
(Bates  V.  Days,  11  Fed.  Rep.  529;  5  McCrary,  342);  so 
as  to  attachment  suits.  (Keith  v.  Levi,  3  Fed.  Rep.  743; 
1  McCrary,  343.)  Where  a  non-reaident  sued  out  attach- 
ments against  a  citizen  of  the  State,  which  were  followed 
by  other  attachments  in  the  Stite  court,  the  non-resident 
is  entitled  to  remove,  (Bates  v.  Days,  11  Fed.  Kep.  529.) 
Where  in  one  suit  there  are  two  distinct  and  separate  con- 
troversies— one  between  citizens  of  the  same  State,  and 
the  other  between  citizens  of  different  States— Oie  Federal 
ODurt  has  no  jurisdiction,  (Iowa  Home  Co.  v.  Des  Moines 
etc.  R.  Co.,  13  The  Reporter,  3S5;  distinguishing  Barney 
V.  Latham,  11  The  Reporter,  721.) 

OitiBenship.  — Under  this  aection  there  must  be  a  con- 
tniveniy  between  oitizena  of  different  States  when  the  pe- 
tition is  filed  (Chicago,  St.  L.  &  N.  0-  E,  Co.  v.  McComb. 
17  Blatohf.  371;  Cnrtin  v.  Decker,  5  Fed.  Rm.  385;  Bee- 
tle V.  Cheeney,  11  The  Reporter,  3S8;  see  Removal  Casee, 
100  U.  S.  457;  Brace  v.  Gibson,  9  Fed.  Ba^.  bVlA,  ^  -k^n:^ 
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as  at  the  commeiicemeat  of  the  snit  (Bruce  v.  GibEon,  9 
fed.  Rep.  640;  contra.  Curtin  v.  Decker,  B  Feit.  fiap, 
385);  Bad  all  the  parties  on  one  aide  miut  be  of  different 
citizenship  from  all  the  parties  on  the'  other  aide  (Hyde  v. 
Ruble,  3.Morr.  Trans.  516;  Blake  v.  MoKim,  103  U.  S. 
336;  The  Removal  Cases,  100  U.  S.  4&7;  Burke  v.  Flood, 

6  Sawy.  220;  see  Beery  v.  Irick,  22  Oratt.  4S4;  Figk  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  53  Barb.  472;  Bryant  v. 
Soott,  67  N.  C.  331;  Dart  v.  Walker,  43  How.  Pr.  29; 
Taylor  v.  Rockefeller,  25  Pittab.  L.  J.  137;  Hazard  v. 
Dnront,  9  K.  1.  602;  Martina  v.  Coons,  24  La,  An.  169); 
and  one  of  tbe  parties  must  be  a  citizen  of  the  State 
wheresmtis  brought  (Hurst  V.  Ilailroad  Co.,  93  U.  S.  71; 
Inanranee  Oo.  v.  Franras,  11  Wall.  210;  Amer.  Bible  SocL 
T.  Qi^e,  101  U.  ij.  610);  for  if  iilatotiff  is  aa  aUea  the 
defendant  oannot  remove.  (Knickerbocker  L.  Ina.  Co.  v. 
Gerbach,  70  Pa.  St.  150.)  Under  the  first  clause  of  the 
section  there  must  be  a  single  controremy  ia  which  all 
the  parties  on  the  moving  side  are  necessary  nartiea,  when 
all  mast  anite  (Ruckman  v.  Palisades  Laud  Co.,  1  Fed. 
Rep.  3S7;  Ruble  v.  Hvde,  3  Fad.  Bap.  330;  I  McCrary, 
513;  Smith  v.  MuKay,  4  Fed.  Rap.  353;  Smith  T.  Hortoo, 

7  Fed.  Rep.  2i0i  Removal  Cases,  100  U.  S.  457;  Nat 
Bank  v.  Dodge,  2  Int.  Rev.  Rec.  304;  Maine  v.  Gilmao, 
11  Fed.  Rep.  214;  Chicago,  St.  L.  i  N.  O.  E.  Co.  v.  Mc- 
Comb,  17  Blatchf.  371;  see  Oeorge  v.  Pilcher,  23  Gratt. 

12W);  all  except  those  who  are  merely  nominal  partie* 
(Waggoner  v.  Cheek,  2  Dill.  560;  Bijtby  v.  Coiue,  8 
Blatchf.  73;  Bryant  v.  Rich,  106  Mass.  ISO;  Merwinv. 
Wexel,  49  How.  Pr.  115;  George  v.  Pilcher,  28  Gnttt 
291t;  Cooke  v.  State  Nat.  Bank,  52  N.  V.  38;  W.  A.. 
&  G.  R.  Co.  V.  A.  4,  W.  R.  Co.,  19  Gratt.  592;  New  J«. 
•ey  Zinc  Co.  v.  Trotter,  23  Int.  Rev.  Reo.  410);  i  ' 
the         ■  ....      -  -.•-  --^  --  -   -=^: ' 
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the  party  opposed  to  the  petition  must  be  a  citizen  of  tbe 
State  where  snit  is  broaght.  (Auier.  Bible  Society  t. 
Grove.  101  U.  S.  GIO;  S.  C.  21  Alb.  L.  J.  155.)  The  dr- 
'  under  this  clause  hoa  no  jurisdiction  between  a 

_    one  State  and  citizens  of  the  same  State  aod 

another  State.  (Karns  v.  Atlantic  &  O.  R.  Co.,  10  Fol. 
Rep.  300. )  Nor  of  a  suit  bruufcht  by  an  alien  against  an 
alien.  (Sawyer  v.  Switzerland  M.  Ina.  Co.,  14  Blatohf. 
451;  Barrowcliffe  v.  La  C.iisse  Gene  rale.  58  How.  Pr.  131; 


OroBco  V.  Gagliardo,  22  CuL  83).  A  caae  cannat  be  re- 
moved wben  part  of  the  defBodanta  am  citizeua  of  the 
State  where  the  suit  is  brought.  (Hanover  F.  Ins  Co.  v. 
Kcogh,  7  Fed.  Kep.  784;  Sewing Moch.  Co.'b  Caa.,  IS  Wall- 
553;  S.  C,  110  Mass,  70;  Vanoevar  v.  Bryant,  21  WalL 
41;  Biiby  T.  CoUBe,  SBiatchf.  73;  Ex  parte  Andrews,  40 
Ala.  639;  Howland  Coal  &  Iron  W.  v.  Brown,  13  Bush, 
(iSl;  Burch  v.  Dubuque  &  St,  P.  R,  Co.,  46  lowft.  449; 
Bryant  v.  Rich,  lOti  Mass.  180;  George  v.  Pilcher.  28 
Gratt.  290;  Miller  v.  Finn,  1  Neb.  254;  Cooke  v.  State 
Nat.  Bank,  52  N.  Y.  96;  S.  C,  1  Laus.  494;  50  Barb.  330; 
Swann  v.  Myors,  70  N.  C.  101;  Waggoner  v.  Cheek,  2 
Dili  560;  W.  A.  t  G.  R.  Co.  V.  A,  WTll.  Co.,  IB  Gratt. 
592;  N.  J.  Zina  Co.  v.  Trotter,  23  Int  Rev.  Eeo.  410; 
Merwin  v.  Wexel,  49  How.  Pr.  115;  contra,  Florence 
Sew,  M.  Co.  V.  Grover  &.  R  Co.,  1  Holmes,  235.)  So  a, 
suit  by  two  citizeua  of  a  State  against  sevorai  defendants, 
one  a  citizen  of  same  State  with  plaintiffs  as  partner,  is  not 
rcmovablo  (Hyde  v.  Rnble,  104  U.  S.  107);  nor  is  it 
removable  under  the  second  clause,  as  there  is  not  a  sepa- 
rate controveray  betweeil  the  resident  plalntiSa  and  the 
non-resident  defenilants.  (Hyde  v.  Bnblc,  104  U,  S. 
107.)  In  a  Buit  between  a  foreign  citizen  and  citizens  of 
various  States,  the  removal  wae  allowed  where  all  but  one 
of  the  defendants  applied.)  Cooke  v.  Setiginan,  7  Fed. 
Rep.  263;  17  Blatctl.  452.)  Under  this  section,  a  suit 
cannot  be  removed  from  a  State  court  nnleas  the  requisite 
citizenship  for  removal  existed  when  the  suit  was  begun, 
as  well  as  when  the  application  for  removal  was  made, 
(Akers  v.  Akere,  117  U.  S.  197:  affirming  Gibson  v. 
Bruce,  108  U.  S.  561.)  A  suit  between  a  State  on  the  one 
side  and  citizens  on  the  other  cannot  be  removed  from  a 
State  to  a  Federal  court  on  the  ground  of  citizenship. 
(Stone  V.  South  Carolina,  117  U.  S.  430.)  If  a  cause  is 
regularly  removed  from  a  State  court  to  the  cironit  court, 
on  motion  of  one  or  more  of  several  defendants  who  have 
a  right  to  have  it  removed  as  to  him  or  them,  and  the  cir- 
cuit cuort  takes  jurisdiction,  and  all  parties  defendant 
appear,  and  no  objection  to  the  jurisdiction  ia  made,  anil 
the  cause  proceeds  to  final  judgment,  the  judgment  re- 
mains in  force  and  of  binding  effect  npon  aU  the  parties, 
until  judicially  vacated,  althooghit  s.^'geikiB'M^on.'^A^sKK 
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of  the  record  tbftt  some  of  the  defetvlaata.  who  did  not 
join  in  the  petition  for  removal,  were  citizens  of  the  same 
ritsite  vith  the  plaintiff.  ( Oea  MoioeH  JCav.  etc.  Co.  v. 
lowft  Homestead  Co,,  123  U.  S.  552.) 

Oitizensbip  of  corporatjon.  —  A  oorporation  is  a  citi- 
zen of  till!  titate  whii'h  created  it,  aud  onder  wboae  laws 
9,  and  the  same  rule  applies  to  public  mnnioipal 
corporations,  and  the  right  to  remove  eiiata  where  » 
county  is  a  party,  and  tlie  other  party  is  a  citizen  of  an- 
other State.  (Cowles  v.  Mercer  Co.,  7  Wall.  818.)  It 
does  not  become  a  citizen  of  a  Stat«  other  than  the  one 
under  whose  laws  it  is  organized,  merely  beoanse  the 
State  confers  on  it  the  privilege  to  boild  a  road 
and  pnrchase  and  hold  real  estate  (Williauis  t.  Mit- 
■ouri  K.  &  T.  B.  Co.,  3  Dill.  2ti7;  Denoistoun  v.  S.  T.  A 
H.  E.  R.  Co.,  1  Hilt.  62;  Baltimore  &  0.  R.  Co.  v.  Oary,  28 
Ohio  St.  208);  or  under  whose  laws  it  enters  to  operate  ita 
road  (Williams  v.  Miaaouri,  E.  ft  T.  R.  Co.,  3  DilL  267; 
and  see  Baltimore  &  O.  R.  Co.  v.  Gary,  28  Ohio  St  208j 
sgheny  Co.  v.  Cleveland  &  P.  R.  Co.,  51  Pa.  8t.  228){ 
■o  alicense  to  a  railroad  of  a  right  of  way  does  not  confer 
eitizenBhip  (Callahan  v.  Louisville  etc  R.  Co.,  II  Fed. 
Rep.  6,16) ;  nor  is  its  citizenship  changed  by  leasing  a  road 
in  another  State.  The  right  to  remove  is  not  loat  by  the 
fact  that  it  has  an  office  In  the  State  for  the  transactioo  of 
bosiaesB.  (Hatch  v.  Chica»;o  R.  1.  &  P.  R.  Co.,  6  BUtchf. 
105.)  It  cannot  be  deprived  of  its  right  of  removal  hy 
State  legislatiou  (Railway  Co.  v,  Whitton,  13  Wall.  270); 
nor  is  it  affected  by  State  legislation  anthoridng  servioa 
of  process  on  ita  agent.  (W.  U.  Tel.  Co.  v.  Dickinwm, 
40  Ind.  444;  Hobbs  v.  Manhattan  Ins,  Co.,  66  Me.  417; 
Morton  V.  Mut.  L.  Ins.  Co.,  105  Moss.  141.)  A  State 
jegislatnre  may  exclnda  a  foreign  corporation,  and  the 
means  of  enforcing  snch  exclusion,  or  the  motives  of  anch 
action,  will  not  be  inquired  into  (Doyle  v.  Continent*! 
Insurance  Co.,  94  U.  8.  535;  State  v.  Doyle.  40  Wis.  220; 
hutsee  Hartford  Fire  Ins.  Co.  v.  Doyle,  3  Cent.  L.  J.  41); 
but  a  general  waiver  of  the  right  to  remove,  in  pursnancs 
of  a  State  statute,  aa  a  condition  for  transactingbutineM 
in  tie  state,  is  voidfEnsnrance  Co.  v.  Morse,  20Wall.  44fi; 
BadwayP.  A-  Co.  v.  Pierce,  27  Ohio  St  155;  Baltimonft 


O.  R.  Co.  y.  Carey,  28  Ohio  St.  208;  contra,  N.  Y.  Lifeliu. 
Co.  V.  Beat,  23  Ohio  St.  105);  bd  k  Btatate  which  oUowb  a 
foreign  corporation  to  do  baaiDcsB  in  the  State  only  od  coa- 
ditJOD  thatit  will  agree  not  to  remove  gaits,  is  aaconstitii- 
lioaal,  and.  Bnob  agreement  is  void.  (Insuruice  Co.  v. 
Morae,  20  Wall.  445;  Metropolitan  L,  Ida.  Co.  v.  Harper, 
3  Hughes,  260.)  A  State  law  requiring  a  foreign  corpora- 
tion to  comply  with  certain  regulations  does  not  make  it  a 
citizen  (N.  Y.  Piano  Co.  v.  N.  H.  Steamboat  Co.,  2  Abb. 
Pr,  N.  8.  357;  Ralb^jad  Co.  v.  Kooutz,  3Morr,  Trans, 
34);  bnt  il  the  effecti  of  tbe  State  legislation  be  to  adopt 
the  corporation,  it  becomes  for  the  purposes  of  jurisdiction 
a  corporation  of  that  State,  and  it  cannot  remove  a  cauao 
brought  in  that  State  (Uphoff  v.  Chio^o,  St.  L.  &  N.  O. 
R.  Co.,  5  Fed.  Rep.  545;  Johnaon  v.  Phila.,  W.  A  B.  R, 
Co.,  9  Fed.  Rep.  6;  and  see  Chicago  &  W.  I.  R.  Co.  v.  L. 
S.  &  M.  S.  R.  Co.,  5  Fed.  Rep.  19;  10  Biss.  122);  it  is  a 
citizen  of  that  State,  although  it  traoaacta  basmeaa  in  tho 
State  where  suit  is  brought  (Stevens  v.  Phtenii  Jns.  Co., 
11  N.  Y.  140;  Holden  v.  Putnam  Ins.  Co.,  4e  N.  Y.  1; 
Kranahaar  v.  N.  H.  Steamboat  Co.,  7  RobtL  357),  and  al- 
thoQgh  some  of  the  stockholders  are  citizens  of  iho  State 
where  suit  ia  brought  (Wheedoav.  Railroad  Co.,  1  (irant 
Caa.  420;  Stevens  v.  PhcBnix  Ina,  Co.,  41  N.  Y.  149;  Bee 
Northern  line  P,  Co.  v.  Benninger,  70  IlL  571;  North 
Rjv,  Steamboat  Co,  v.  Hoffman,  6  Johns.  Ch.  300;  sea 
Arapahoe  Co,  v.  Kansas  P.  R.  Co.  4  DiU.  277);  as  a  foreign 
corporation  and  all  its  non-resident  corporators  may  re- 
move the  cause.  (Rosenfeld  v.  Adams  Exp.  Co.,  21  La. 
An.  233.)  Where  corporations  entered  into  a  contract  to 
be  performed  under  the  laws  of  another  State,  which  con- 
tract was  by  that  State  declared  void,  the  eailaa  cannot 
be  removed  in  a  State  where  such  contract  was  declared 
valid.  (Wiggins  v.  ChioaBo  &  A.  K.  Co.,  II  Fed.  Rep. 
332;  3  McCrary,  609.)  IfacorporationisinstituteduDder 
the  laws  of  two  States,  a  case  iostitnted  against  it  by  a 
citizen  of  one  of  the  States  in  a  suit  brought  in  the  otber 
may  be  removed.  (Allegheny  Co.  v.  Cleveland  A:  P.  R . 
Co.,  51  Pa.  St.  228;  Railway  Co.  v.  WMtton,  13  Wall. 
270.)  Where  the  same  persons,  by  tbe  "same  corporate 
name,  have  been  incorporated  with  the  same  powers  and 
the  same  objects  by  another  State,  such  an  aut  ntu.^'tiW. 


constraed  &a  a  license  enlsrgiug  the  field  of  its  operatioiu, 
but  shonr  uf  none  of  its  qualitiea  an  a  ootporation  of  anoth- 
er State,  and  it  is  privileged  to  elect  to  sue  in  the 
United  Statea  courts.  (Miaaouri,  K.  &  T.  R.  Co.  v, 
Texas  ft  St.  L.  R.  Co..  10  Fed.  liep.  597:  4  Woods,  360.) 
But  where  several  railroad  corporations  organised  ia 
several  Statea  cominlidflita,  and  one  of  them  is  Bued  in 
the  State  in  which  it  was  organized  by  the  lutoi* 
of  the  conBolidated  roads,  the  other  compauieB  whieh 
axist  out  of  the  State  cannot  reuiove  the  cause.  (Chicuo 
ft  W.  I.  B.  Co.  V.  Lake  Shore  &  M.  a  E.  Co.,  11  Tie 
Reporter,  323.)  So  a  suit  commeni^ed  in  a  State  cimrt  hj 
acitizeu  of  the  State  which  created  the  company  tuuinot 
remove,  though  it  be  a  consolidated  company  chartered  by 
several  States  (Uphoff  v.  Chicago,  St.  L.  &  N.  O.  R,  Co., 
5  Fed.  Sep.  545);  and  one  of  a  conaolidaled  corporation 
created  under  the  laws  of  another  State  cannot  go  into  that 
State  and  have  the  cause  removed.  (C  &  W.  I.  R.  Co.  v. 
L.  S.  &  M.  S.  R.  Co.,  5  Fed.  Rep.  19;  10  Bisa.  122;  L.  S. 
fcM.  B.  R.  Co.  V.  C.  &  W.  I.  R.  Co.,  6  Fed.  Rep.  10.)  A 
consolidated  railroad  formed  of  three  railroads,  cluHtinvd 
by  different  States,  cannot  remove  on  the  pround  that  the 
obarters  obtained  from  other  States  gave  it  a  foreign  oiti- 
senship  (Johnson  v.  Philadelphia,  W.  ft  B.  R.  Co.,  S  Fed, 


N.  W.  R.  Co.  V.  WUlten,  13  Wall.  270;  Williams  TTMi*- 
souri,  K.  £  T.  R.  Co. ,  3  Dill  267 ;  MarshaU  v.  Bait  ft  O. 
R,  Co.,  16  flow.  314;  Same  v.  GalJahue's  Adm'n,  IS 
Oratt,  958;  Chicago  &  N.  W.  R.  Cn.  v.  Chicago  ft  P.  R. 
Co.,  6  Biss.  229;  Minot  v.  Phila.  ft  W.  R  R.  Co.,  2  Abb. 


I;  Ooshorn  v.  Supervisors,  1  W.  Va,  308);  but  if 
is  ohartertu.  by  foreign  comitries,  it  may 
IB  as  an  alien.     (Terr;  v.   Ins.   Co.,  3  DilL 


a  corporation  ia  ohartarirf.  by  foreign  c 


anatiier  State  may  remove  a  cause  commenced  by  attBob- 
ment,  oltliough  tiie  action  coald  not  he  comiiiuneed  by 
original  process  in  the  circuit  court.  (Bliven  v.  New 
England  Screw  Co.,  3  Blatchf.  Ill;  Bamey  v.  Olube 
Bant,  5  Blateht.  107;  Saylea  v.  Northwestern  Ins.  Co.,  3 
OurL  212. )    So  an  iosolvent  corporation,  wlioae  proper^ 


e  the  01 

2.)  If  a  foraign  corpora 
appeara  and  removes  a  suit,  it  is  too  late  to  except  to  the 
proceaa  by  which  it  is  brought  into  the  State  court,  or  that 
not  beius  an  inhabitant,  or  funnd  within  the  district,  the 
suit  could  Dot  have  been  cotmnenced  in  this  court,  fSayles 
V.  Northwestern  lua.  Co.,  2  Cart  212.)  Whero  a  citizen 
of  the  State  joined  with  a  foreign  inBarauce  company  to 
recover  from  a  non-reaident  corporation  for  a  total  loss  by 
negligence,  the  suit  is  not  removable.  (First  Pres.  Soc  v, 
Goodrich  T.  Co.,  7  Fed.  Rep.  257;  10  Biss.  312. 

Assignees.  — A  suit  may  be  removed  altbongh  it  is 
brought  by  the  asaignee  of  a  chose  in  action  (Bushaell  v. 
Kennedy,  9  Wall.  387;  Lexington  v,  Butler,  14  Wall. 
S82;  Barclay  v.  Commiesionera,  1  Woods,  2o4;  but  see 
Ayers  V.  Western  E.  B.  Corp.,  32  How.  Pr.  351;  New 
Orleans  C.  *  B.  Co.  v.  Eecorder,  27  La.  An.  a91 ;  Coloord 
V.  WaU,  2  MUea,  459),  in  hia  own  name  and  in  pursuance 
ofaStatelaw(Thouip5on  v.  Railroad  Cos.,  6  Wall.  134; 
but  see  Anderson  v.  Manuf.  Bank,  14  Abb.  Pr.  436);  or 
by  the  assignee  of  a  contract  to  recover  damages  for  its 
breach  (Barney  v.  Globe  Bank,  5  BUtchf.  107);  but  a 
defendant  cannot  acquire  the  right  to  a  removal  by  the 
purchase  of  the  interests  of  his  co-defendants  (Temple  v. 
Smith,  4  Fed.  Rep.  392);  but  a  deferdant  may  remove  a 
suit  brought  against  him  by  an  assignee,  the  assignee 
being  the  citizen  of  another  State,  though  the  assignor  in 
,  whose  favor  the  debt  was  contracted  b^ongs  to  the  same 
State  as  defendaot.  {Waterbory  v.  City  of  Laredo,  3 
Woods,  371;  Leutz  v.  Bnttortield,  7  Daly,  24.)  Where  a 
citizen  transfcra  mortgage  notes  to  a  foreigner,  for  the 
purpose  of  giving  jurisdiction,  not  accompanied  with  an 
agreement  for  a  retransfer,  the  circuit  court  will  take 
jurisdiction  of  the  cause  when  removed  (Marion  v.  Ellis, 
10  Ftd.  Rep,  410);  and  bo  as  to  the  transfer  of  lands  (De 
Lavaaga  v.  Williiima,  6  Sawy.  573);  and  the  fact  that  the 
motive  was  to  briufj  the  enit  will  not  iinpnir  the  riglit 
of  ac!(on.  (Foot  v.  Town  of  Hanenck.  15  Blatcht.  343  ) 
A  limiijiilii  couveyance  of  property  in  coatTii tw; ,  Vw 
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confemng  jnriadtctioD, 
laaee  to  the  State  court.  (Hoyt 
r.  Wright,  4  Fed.  Rep.  168;  2  McCrary,  223.)  So  the  right 
to  Bue  la  Dot  invalidiited  by  the  fact  thut  the  note  was 
tranaferred  for  the  purpose  of  giving  the  court  juriiidiatioa 
(Lanmng  v.  Lockett,  11  Fad,  Kep.  814;  4  Woods,  455;  S. 
C.,  10Fed.Rep.4ei);bntatraD8fernia;a/cf«iaolieState 
to  the  cibizeoB  of  another  will  not  enable  the  grantee  to 
maintnia  ejectment  in  the  United  States  court.  (Green- 
■walt  V.  Tuukep,  10  FhI.  Rep.  8S4;  3  MeCrary,  450. )  The 
circuit  court  has  no  junsdiction  where  the  nominal  parties 
have  hcen  made  parties  collnsirely  to  brine  the  contro* 
veray  within  tta  jurisdiction.  (Marlon  v.  Ellis,  9  Fed. 
Kep.  367;  aeoHawaav.  Contra  Costa  W.  Co.,  11  Fed.  Rep, 
93,  note.)  Where  parties  convey;  land  to  a  stranger,  a 
ciljzaD  of  anotlier  State,  without  hia  knowledge  and  witb- 
out  cousideratioD,  for  the  purpose  of  craatiDg  jarisdiction 
in  the  United  States  courts,  the  tranaaotiDQ  was  only  color- 
able and  coUasive,  aod  the  suit  must  be  dismissed, 
(Coffin  V,  Hagain,  11  Fed.  Rep.  219;  7  Sawy.  509.)  A 
plsilitiff  brought  into  tha  controversy  by  aasigoment, 
merely  that  he  may  acqoire  a  staoding  to  enable  him  to 
prosecute  in  the  interest  of  the  original  party,  ia  im- 
properly and  collusively  made  a  party  to  the  soit, 
(Fountain  v.  Town  of  Angelica,  12  Fed  Rep.  8;  20  BlatcM. 
348.)  The  aecttonaof  the  Act  of  March  3,  1S75,  ahonld 
be  construed  together,  and  the  remedy  shonld  not  be  al- 
lowed where  tha  plaintiff  ia  assignee,  unless  the  aaaJgDee 
might  have  hrooght  suit  in  tha  Fadyml  court  (Berger  v. 
Douglas  Co.,  5  Fed.  Rep.  23;  hut  see  Lexington  r,  Butler, 
14  Wall.  282;  Buahnell  v.  Kennedy,  9  WalL  3S7;  Green 
V.  Custard,  23  How.  484.) 

Nominal  parties. — Tha non-joindar of  nominal  ornn- 
necessary  parties  will  not  defeat  the  right  to  a  removkL 
'Wood  V.  Davis,  18  How.  467;  Ward  v.  Arredondo,  1 
?Biue,  410;  Arapahoe  Co.  v.  Kanaaa  P.  R.  Ca,  4  DiU. 
277;  Edgerton  v.  Gilpin,  3  Woods,  277;  Fisk  y.  Chicago, 
R.  I.  &  P.  R.  Co.,  63  Barb.  472;  Mayor  etc.  v.  Cummina, 
47  Ga.  321;  Calloway  v.  Ore  Knob  Co..  74  N.  C.  200.) 
They  are  not  to  be  treated  as  parties,  alUiough  made  par- 
^..  ._  .L :.      "^ --ngiton  V,  GibMD,  4  Johna.  Ch.  94; 


James  v.  ThuTBton,  6  H.  L  428.)  So  if  a  didzeu  of  the 
State  whwB  suit  is  brought  is  not  a  neceseary  [inrty,  and 
his  preseace  is  nob  esseutial,  the  uou  rosidout  dufondant 
uiay  remove^  althaush  tlie  former  does  not  unite  in  the 
petition  (Hatoh  v.  Chioago,  K.  I.  &.  P.  R.  Co.,  6  BlatchE. 
105;  Ex  parte  Girard.  3  WalL  Jr.  263;  Hadley  v.  Dnalap, 
10  Ohio  St.  1;  Livingston  v.  Gibbons,  4  Johna.  Ch.  94; 
contra,  Wilson  V.  Blodget,  4  McLean,  363);  andwheraall 
the  dtfendauta  join  but  one,  and  tliat  one  is  an  nnneces- 
eary  pErty,  the  cauae  may  be  removed.  (Cooke  v.  Selig- 
maa,  7  Fed.  Rep.  263;  17  BUtuhf.  452.)  So  if  a  plaintiff 
is  a  citir.en  of  another  State,  he  may  remove  the  cause  if 
some  of  the  defendants,  citilens  of  anotbor  Stjitfl,  are 
merely  nominal  parties.  [Akerly  v.  Vilas,  2  Bibs.  110; 
see  Sanda  V.  Smith,  1  Dill.  290. )  The  right  to  a  removal 
is  not  aifected.  by  tbc  fact  that  a  defenilant,  a  citizen  of  the 
same  State,  is  a  proper  bnt  not  an  indispen  sable  party  to  a 
separable  controversy.  (Barney  v.  Latham,  2  Morr. 
Trans.  638. )  Wbere  the  real  party  to  a  controversy  is 
clearly  entitlsd  to  have  hia  rights  passed  upon  by  the 
courta  of  the  United  States,  he  is  entitled  to  remove,  &!■ 
though  the  nominal  party  has  no  such  right.  (Cohens  v. 
VirgiQia,  G  Wheat.  264.)  So  where  a  landlord,  the  real 
owner,  assames  the  defense,  be  makes  himself  a  party,  and 
being  the  real  defendant  may  remove  the  cause  if  he  be  a 
citizen  of  a  State  other  than  that  of  the  plaintiff.  (Greene 
V,   Klinger,    10   Fed.  Rep.   GS9.)    And  when  a   tenant 


defendant  (State  v.  Lewis, 
Fed.  Bejj.  1);  but  it  ifl  otherwise  if  the  tenant  doea 
not  disclaim,  which  all  most  join.  (AUin  v.  Robinson,  1 
DilL  119.  And  an  alien,  a  real  party  in  interest,  may  re- 
move a  suit  brought  against  bim  by  the  State.  (State  v, 
Lewis,  12  Fed.  Rep.  1;  State  y.  Texas  Pac.  E.  R.  Co.,  3 
Woods.  313.)  Though  the  nominal  party  be  a  party  on 
the  record,  yet  it  will  not  defeat  the  right  of  the  real  party 
in  interest  to  remove  and  have  the  cause  determined  in 
the  Federal  eonrt.  (Greene  v,  Klinger,  10  Fed.  Rep.  683: 
Barney  v.  Latham,  103  U.  8.  203.)  So  in  ejeotment  the 
sole  owner  may  remove,  altbongh  his  grantor,  a  oitizen  of 
tbe  same  State  as  plaintiff,  is  a  party.  (Calloway  v.  Ore 
Knob  Co.,  74  N.  C.  200.)    If  the  only  toUei  ■^^^n.-^ei.  \o.  »■ 
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nit  against  a  aorporatlao  Bnil  its  oflioera  is  by  iojanctioii, 
the  officers  are  morcly  nominal  parties  (Hatch  v.  Chioago 
E.  L  &  P.  R.  Co.,  6  BlntoM.  105);  ao  of  «  suit  to  enjoin 
tha  execution  of  a  lease.  (Pond  v.  Sibley.  7  Fed.  Bep. 
129;  19  Blatcif.  ISH;  Nat  Bank  of  Lyndon  v.  Well* 
Kiv.  Mimaf'g  Co.,  7  Fed.  Rep.  750.)  Thny  are  not  snoh 
necessary  parties  to  a  suit  involving  title  tolanila  as  to 

S event  a  removaL  (Nat.  Bank  of  Lyndon  v.  Wells  Riv. 
anuPg  Co.,  7  Fed.  Rop.  J50;  Pond  v.  Siljley,  7  Fed. 
Eep.  129;  19  Blatchf.  189.)  Otficera  joined  as  defendants 
in  ec^uity,  bnt  as  to  whom  no  relief  is  prayed,  are  nominal 

frtieE^  anch  as  will  nob  defeat  the  riglit  to  a  removaL 
ifik  T.  Chicago  E.  I.  &  P.  R.  Co.,  6  Blatchf.  105.) 
here  a  non-resident  stockholder  of  a  Imnhing  corpora- 
tiou  does  not  unite  in  the  application,  tlie  corporatioa  oan- 
not  be  heard  to  complain;  the  objection  can  only  be  sb- 
dsned  as  error  to  the  party  himself.  (DanviUe  Bk.  &  T. 
Co.  V.  Parka,  88  111.  179.)  Stats  and  connty  officara  ara 
not  necesaary  jiajliea  to  a  controversy  relating  to  the 
validity  of  bonds.  (Town  of  Aroma  v.  Auditor,  2  Fed. 
Bep.  33.)  Citizenship  of  nominal  parties,  or  of  aliens 
who  do  not  constitute  the  entire  party  on  one  aide,  will 
not  give  a  right  to  removal  (Hervoy  v.  UlinoiB  etc.  R. 
Ca,  7  BJBS,  103;  Arapahoe  Co.  v.  Kansas  &  P.  R.  Co., 
4  DilL  277);  bnt  the  fact  that  defendants  are  named 
viiio  have  not  been  served,  or  have  not  appeared,  who  are 
mtizsnsof  tha  same  State  as  plaintiff,  will  not  defeat  tha 
right  to  a  removaL  (Ex  parte  Girard,  3  WalL  Jr.  263.) 
A  suhatitnted  party  comes  into  a  suit  aubjeot  to  all  the 
disabilities  of  hira  whose  pliice  he  takes,  ao  far  as  concerns 
the  right  of  removal  of  the  cause.  (Cable  v.  Ellia,110n. 
8.389;  Honston  etc.  R.  Co.  v.  Shirley,  111  U.  S.  358; 
Jefferaon  v.  Driver,  117  U.  S.  272.  And  see  Stewart  v. 
Dnnhara,  115  U.  S.  «1;  Phelps  v.  Oaks,  117  U.  S.  236.) 

IZnsepEirable  controvarsy.^The  controveray  mnat 
be  wholly  between  citizens  of  different  States  to  giro  ibm 
Bght  to  remove.  (Blake  v.  MoRim,  103  U.  S.  336;  Bybe» 
V.  Hawkett,  5  Fed.  Rep.  1;  6  Sawy.  593;  Car»her  v. 
Brannaa,  7  Bias.  497;  Arapahoe  Co.  r.  Kansas  Poc^  "R. 
Co.,  4  Dm.  277;  Baroh  V.  Davenport  etc  R,  Co.,  48  low«, 
44S,)    Congresa  did  not  intend  to  cwnfer  a  right  whetw  » 
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citizen  o£  a  Ktata  othar  than  that  in  whici  suit  is  bronglit 
is  united  with  oqh  whn  ia  a  citiien  of  the  latter  Stuts 
(Karus  v.  Atlaiitio  A  Ohio  E,.  Co.,  10  Fad.  Rep.  309;  Chi- 
cago V.  Gage,  S  BisB.  457i  Blaka  v.  MuKiin,  103  U.  S. 
3'M];  BO  in  a  bill  to  forecloae  a  tnurtgage  (Donohue  v. 
Mariposa  L.  &  M.  Co.,  5  Sawy,  63;  see  Burch  v.  Daven- 
port &Stu  P.  R.  Co.,  46  Iowa,  440);  ortoreileem  from  n 
mortgago  bhIb,  (Millar  v.  Finn,  1  Heb.  254;  Ryan  T. 
Young,  11  Chic.  L.  N.  353.)  So  the  porchasat  of  an 
equity  of  redemption  cannot  remove  if  mortgagor  and 
morti^gee  are  citi^na  of  the  BBme  State  (Firat  Kat.  Bank 
V.  King  W.  L  Co.,  2  Cent.  L.  J.  603);  and  bo  where  a 
judgment  ureditor  intervenoa.  (Ayera  T.  Chicago,  101  U. 
S.  184.)  Where  the  suit  emhraces  a  singla  individual  con- 
troversy, one  party  cannot  remove  if  the  other  party  con- 
sists of  residents  and  non-reaideiita  (Price  v.  Foreman,  13 
Fed.  Rep.  801;  11  Bias.  32S);  ao  of  a  bill  for  a  apecifio 
performance  (Tyierv.  Haggerty,  10  Chic.  L.  N.  100);  or 
a  bill  to  dissolve  a  corporation  (Taylorv.  Rooliefeller,  35 
Leg.  Int.  2S4);  or  ■where  the  owner  electa  to  bring  an  ac- 
tion for  n  c»n  version  (Patterson  V.  Chapman,  13  Blatchf. 
3115);  or  if,  in  the  contest  of  a  will,  or  in  a  suit  toannata 
will,  necessary  parties  joined  are  residents  or  nou-reai- 
denta.  (Re  FraKer,  10  Ohio,  L.  N.  3!)0;  see  Price  v.  Fore- 
man, 12  Fed.  Rep.  801;  11  Biaa.  328.)  If  a  Btuokholder 
diaputes  the  righta  ef  both  claimauts,  and  one  ia  a  citizen 
of  another  State,  the  case  cannot  be  removed.  (Bailey  v. 
N.  Y.  Sav.  Bank,  2  Fed.  Rep.  14;  18  Blatohf.  77.)  _  A 
suit  to  recover  land  where  the  real  parties  are  claim- 
ants, and  damage]  are  demanded  of  Don-resideutB, 
cannot  ha  removed.  (Corbin  v.  Van  Brunt,  4  Morr. 
Trana.  813.)  If  eubstantial  relief  ia  askod  againat 
a  party  who  ia  a  citizen  of  the  same  State  as  plaintilf,  the 
cause  cannot  be  removed.  (Latham  v.  Barney,  10  Chia, 
L.  N.  11,)  Where  non-residents  sned  out  attachments, 
and  these  were  followed  by  other  attacbmeots  by  resident 
creditors,  the  ncii-reaideota  cannot  remove  the  cause, 
(Batea  V.  Days,  1 1  Fed.  Rep.  629;3MnCrary,  61(i.)  Whero 
lena  than  all  tiie  ptaintiffia  or  defendants  aeek  to  ramore, 
they  must  be  citizens  of  different  Statea,  and  tho  cootro- 
varsy  must  be  wholly  between  them  (Hervey  v.  Illinois 
M.  R.  C'J.,  7   Bias.   103);  tor  unlaaa  the  originsl  coofctiv. 
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Tuay  U  betwQQii  citizens  of  dilfereut  States,  tha  o.  ._  _ 
not  removable  (Cliicttgo  r.  Gage,  6  Biss,  467;  First  Nat. 
Bank  v.  King  W.  I.  Co.,  2  Cent.  L.  J.  505);  so  a  judg- 
ment creditor  cannot  remove  a  cause  where  tlis  oontro- 
Tsrsj  is  between  citizens  of  the  siime  State.  (Chicago  T. 
Qago,  6  Biea.  4G7.)  If  complainant  and  soms  of  the  de- 
fendants are  oitizens  of  the  aame  State,  the  cause  cannot 
be  removed  (N.  J.  Zino  Co.  v.  Trotter,  23  Int.  Kev.  Bee. 
410);  even  where  one  defendant  is  a  citizen  of  tha  State, 
it  cannot  he  removod,  (Hervey  v.  niinoia  M.  R.  Ca,  7 
Bias.  103.)  Where  action  is  brought  against  several  de- 
fendants, only  one  of  whom  ia  a  citizen  of  the  State,  the 
right  as  to  the  aabject- matter  does  not  attach  nuder  tile 
Snt  clanae,  nor  uniler  the  second  clause,  bacanse  there  ia 
no  severable  cootroveray,  (Hyde  v.  Buble,  3  Morr.  Trans. 
BIG;  Barney  v.  Latham,  103  U.  S.  203.)  Wliere  parties 
on  both  sides  are  necessary  to  tho  claims  of  one  of  the 
parties,  the  cause  is  not  lemovablo  (Hanover  F.  Ina.  Co. 
V.  Keogh,  7  Fed.  Rep.  7ti4) ;  and  even  under  the  Jndidary 
Aot,  if  an  indispensable  party  is  a  citizen  of  the  same 
State  with  the  plaintiff  lurisilic'.ioa  would  be  defeated 

*  (Vannevar  v.  Bryant,  21  Wall.  ^1;  Bryantv.  Eich,  106 
Moss.  103;  Wilson  v.  BlodgBtt,  4McLean,  360;  Oberv.Gal- 
la^er,  03  TJ.  S.  ll>0;Haganv.  Walker,  14How.  20;ShieJd« 
V- Barrow,  17  How.  130;  ClearwatBrr.  Meredith,  21  How. 
69;  Barueyv.  Baltimore,  GWall.  2S0;  CommorciBleto.KL  v. 
Slocnm,  14  Petem,  65);  so  a  stockbolder  cannot  removs  « 
cause  to  have  stock  iasBes  deolaredvoid.  (Shumwayv.  C.  k 
I.  B.  Co.,  4  Fed.  Rep.  385. )  Heirs  and  devisees  of  the  debtor 
ore  necessary  parties  to  a  bill  to  subject  real  estate  of  the 
debtor  to  the  satiafactioa  of  hia  Aehta  (Walker  v.  Powers, 
3  Morr.  Trans,  2(iO);  but  a  widow  who  has  renounced  htx 
rights  under  a  will  is  not  a  necessary  party  in  a,  snit  to 
unnl  thewiU  (Chester  v.  Cheater,  7  Fpd,  Eep.  1);  yet  the 

1   executors  are,  if  they  are  trustees  for  the  party  seeking  to 

f  ihToid  the  will.  (Price  v.  Foreman,  12  Fed.  Itcp.  SOI;  II 
Biss.  32S.)    A  bill  in  equity  to  eHtabliab  a  resulting  traat 

'  in  land  in  possessioa  of  a  mortgagor  is  not  retnovalde 
where  defendants  are  inseparable  (Price  v.  Forenum,  Ut 
Fed.  lUp.  801;  ]1  Bins.  328};  so,  one  or  more  of  sever^ 
trustees  cannot  romovQ  (Clarke  v.  Opdyke,  17  N.  Y.  Sitpr, 
883);  and  the  benelieiary  of  a  trust  is  a  necessary  party. 
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(Lauriatev.  Stratton,  U  Fed.  Rep.  107.)  Where  the  Mil 
uaBertB  the  obligation  of  a  bund,  of  an  interest  covunant 
against  obligor,  Its  is  a  necesKary  party.  (Chaffraiz  t. 
Eoard  of  Liquidation,  11  Fed.  Eep.  6;i8.)  A  bank  ia  r 
necessary  party  in  a  snit  by  the  widow  for  the  mon^  o£ 
lier  husband  held  on  deposit  (Baitey  v.  New  York  Sav, 
Bk.,  ISBlatchf.  77)i  bo,  the  next  friend  of  a  feme  covirt 
is  a  necessary  party.  (Rnckniann  v.  Falisadea  L.  Co.,  1 
Fed.  Rep.  3C7-)  An  action  to  enforce  a  joint  liability 
cannot  be  removed  (Yules  v.  Yose,  99  U.  S.  539);  bo  of  an 
aiction  brought  against  joint  tort-feasors,  one  being  a  reai- 
dent  and  the  other  a  non-resident.  (Clark  v.  Chicago,  M. 
ASt.  P.  R.  Co..  llFed.  Rep.  355;3MoCrary,69l;  Rand 
V.  Walker,  117  U.  S.  340;  Plymouth  etc.  Gold  Min.  Co. 
V.  Amador  etc.  Canal  Co.,  11817.  S.  264;  Fidelity  Ins. eto. 
Co.  V.  Hnatingfcon,  117  V.  S.  280;  Fleteher  v.  Bamlat,  118 
U.  S.  «8;  Ayres  v.  Wiawall,  112  U.  S.  187;  Putnam  v. 
Ingraham,  114  U.  5.  67;  Texas  Trausp.  Co.  y.  Seehgson, 
122  U.  a  519;  KeUy  v.  Hoaa;hton,  23  Fad.  Rep.  417; 
Chapman  v.  Chapman,  28  Fed.  R™.  1;  Judah  v.  Iowa 
Barb  Wire  Co.,  32  Fed.  Hep.  5B1;  West.  TJn.  Tel.  Co.  v. 
Brown,  32  Fed.  Rep.  337;  Wellor  v.  Tobaeoo  Co.,  32  Fed. 
Rep.  860.) 

The  whole  controTersy  removed.  ~  Under  this 
section  the  whole  suit  must  be  removed  (Sew.  Macb.  Co.'s 
Case,  ISWalL  553;  S.  C,  110 Mass.  81  ;  Elhs  v.  Sisaon, 
II  Fed.  Rep.  353,  11  Biss.  137;  BamOTV.  Latham,  11 
Tha  Reporter,  N.  S.  721  ;  Carrahar  v.  Brannan,  7  BisB. 
437;  Hervey  v,  Illinois  etc.  E.  Co.,  8  Biss.  103;  Girardey 
V.  Moore,  3  Woods,  397 ;  Removal  Cases,  100  U,  S.  457; 
Arapahoe  Co.  v.  Kansas  Pac.  R.  Co.,  4  I)U1.  277  ;  Burci 
V.  Dea  Moines  &  St.  P.  R.  Co.,  56  Iowa,  449),  andnot, 
like  tha  Act  of  1806,  a  part  of  it  (Chicago  v.  Gage,  6 
Bias.  4fi7;  S.  C,  8  Chic.  L,  N.  49;  Hervoy  v.  I.  M.  R.  W, 
Co.,  T  Biss.  103.)  It  cannot  be  removed  as  to  one  defend- 
ant, and  left  standing  as  to  others.  (ChamoeraT.  Hol- 
land, 11  Fed.  Bep.  209j  3  MeCrary,  638;  Bamoy  v.  La- 
tham, 103  U.  S.  205 ;  Blake  v.  McKim,  103  U.  S.  336.) 
Tbe  first  clause  of  this  section  requires  all  tbe  plaintifis 
or  all  the  defendants  to  have  the  right  to  remove,  and  ap- 
plies to  the  ordinary  actions  at  conunoa  Ian,  '<«^le'cel  "Ctvec^ 
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ia  only  one  party  on  oach  aide.  (Maine  v.  GilmUt'lft' 
Fed.  Bep.  214.)  It  relates  to  a,  single  individual  con- 
troveFsy  m  which  all  on  the  moving  aide  are  nsceiwuy 
pitrties,  when  all  must  unite,  while  the  aecond  clause  ocm- 
templates  caaas  in  which  there  are  peraons  whose  prea- 
Qnoe  ia  not  necessary.  (Smith  v.  MoKay,  4  Fed.  Rep. 
363.)  Where  the  action  was  by  tlie  citizen  of  a  State 
ft^ouistaevaraldofeDdatita,  and  the  circuit  court  hod  jarii- 
.  diction  from  the  amount  in  coatroveray,  any  one  of  tha 
defendantB  may  apply  for  a  removal  if  tiie  matter  can  be 
fully  determined  between  them.  (McLean  v.  Chicago  ft 
8t.  P.  R.  Co.,  16  Blatchf.  319  ;  Taylor  v.  Rockafeller,  6 
Ted.  Rep.  226i  Stapleton  v.  Raynolda,  9  Chie.  L.  N.  3% 
Evansv.  Faxon,  10  Fed.  Rep.  312;  11  Bisa.  IT5;  HerTef 
V.  Illinois  &,  Midland  R.  Co.;  7  Biss.  103;  Girardey  t. 
Moore,  3  Woods,  397i  First  Freab.  8oc.  of  G.  B.  v.  Good* 
riohT.  Co.,  7  Fud.  Rep.  257;  10  Bisa.  312;.  Maina  v. 
G-ilman,  10  Fed.  Rep.  214;  Wormaer  v.  Dshlman,  S7 
How.  Pr.  286);  but  the  oontroversy  mast  be  wholly  be- 
tween tbem  (Evans  v.  Faxon,  10  Fed.  Rep.  312  ;  11  m». 
173;  WaUh  V.  Memphis  C.  &  N.  W.  R.  Co.,  6  Fed.  B«K 
797j   2  McCrary,  156;    McLaaa  V.  St.  Paul  ft  Ohin«o 

»B.  Co.,  16  Blatchf.  300;  Eltennan  v.  New  Orleona, 
M.  T.  &  R.  Co.,  2  Woods,  120;  Smith  v.  St.  LonU 
M.  h.  Ins.  Co.,  2  Tenn.  Ch.  656:  First  Preab.  Soo.  sf 
G.  B.V.  GoodricIiT.  Co.,7Fed.  Rep.  257:  lOKss.  312); 
and  the  whole  Huit  must  he  romovod  (Carraherv.  Brennaii, 
7  Biss.  497;  Board  v.  Kan.  Pac  R.,  4  Dill.  277;  Buroh  t. 
Bob  Moines  ft  Bt  P.  R.  Co.,  46  Iowa,  449;  Barney  r. 
Latham,  11  T,aw  reporter,  N.  S.  93i  Chicago  r.  Oage^  6 
Hsa.  467);  tor,  if  not  wholly  between  them,  it  camiot  ba 

I  removed,  although  thecootrovarey  of  the  deFeodant  OOtild 
be  diapaaed  of  separately.  (Girardey  v,  Moore.  3  Wooda, 
397.)  The  suit  may  be  removed,  although  it  dosa  not 
arias  under  the  Constitntion,  troatiosor  bwaof  theUnitod 
States  (Low  v.  WayneCo.  Sav.  Bk.,  14  Blatchf.  449),  and 
irrespective  of  its  quality  as  equitable  or  legal  (Ketjiham 
T.  Black  Riv.  Lnm.  Co.,  4  Fed.  Rep.  139);  or  altiMagli 
there  may  be  other  controversies  in  the  anit  bat  ween  othor 
i»  ■  " 

: 


parties  (Hervey  v.  DUnois  M.  R.  Co.,  7  BUs.  103;  T^^aa 
V.  Hawkatt,  5  Fed.  Rep.  I;  tiSawy.  593;  Stevens  v.  Bioh- 
•idson,  9  Fed.  .Rep,  191;  20  Blatchf.  53;  Evana  v.  Faxon, 


etiio  \ 

>  tha 
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10 Fed.  Eep.  313;  11  Bias.  175:)  or  although  the  eontro. 
versy  remuved  is  only  iucidental,  aathe  remoTal  takes  " 
priucipal  controversy,  mid  all  other  controveraiea,  to 
tituuitcourt(H'armerB'L.4;T.  Co.v.  0. 1".  &S.  E.  Co.,  _ 
Chiu.  L.  N.  fi5)i  or  althoQgh  one  of  the  controversies  taken 
alone  ba  betwiien  citizens  of  the  same  State.  (Sheldon  v. 
KeokukN.  W.  LiuaP.  Co.,  lFBd.Rep.  789;  9Bisa.307.) 
The  removal  of  tha  suit  as  to  ona  dafeudaut  removea  it  an 
toall(Sta|i!etonv.  Keynolds,  9  Chic.  L.  N,  33);  and  all 
the  defendants  need  not  join.  (Staplet^n  v.  Reynolds,  9 
Chic  L.  N.  33;  Davia  v.  Cook,  9  Mev.  I3t.)  Where  »U 
t]io  parties  have  tha  requioito  citizonehip,  ona  alone  may 
petition.  (Arapahoe  Co.  v.  Kansas  P.  R,  Co.,  4  Dili 
377;  Girardey  V.  Moore,  3  Woods,  3!f7;Car»welIv.  SohJey, 
59  Ga.  17.)  This  clause  applies  to  snitB  where  there  may 
be  distinct  contlQveraiea  between  different  seta  of  plain ti^ 
and  defendants  (Maine  V.  Oilman,  10  Fed.  Rep.  214; 
Barney  v.  Latham,  103  U.  S.  S05),  when  the  parties  may 
ba  BO  transposed  on  opposite  sides,  according  ti>  their  iii- 
torastB,  aa  to  efl'ect  a  determiuatioo  of  thoir  riahta. 
(Burke  v.  Flood,  1  Fed.  Eep.  541;  G  Sawy.  220.)  Uoder 
this  clause,  each  individual  plaintiff  must  be  a  citizen  of 
a  State  different  from  that  of  each  individual  defendant. 
(Burke  V.  Flood,  1  Fed.  Rep.  541;  S.  C,  6  Sawy.  220; 
Van  Brant  \.  Corbin,  14  Blatehf,  496;  In  re  Frazef,  10 
Chio.  L.  N.  3B0;  Ruble  v.  Hyde,  3  Fed.  Kep.  330; 
I  MuCrary,  513,}  If  soma  of  the  plaintiffs  or  some 
of  the  defendants  are  aitizens  of  the  same  State, 
one  alone  cannot  remove  the  cause.  (Hervey  v.  Illinois 
M.  R.  Co.,  7Bis8.  103;  Ruckman  v.  Palisades  Land  Co.,  1 
Fed.  Rep.  367.)  The  ease  may  be  removed  where  the 
parties  applying  have  interpleaded,  as  where  intervenon 
charge  frandand  wantof  jurisdiction.  (Burdickv.  Peter- 
son, a  Fed.  Eep.  WO;  2  MoCrary,  135;  Tower  v.  Ficklin, 
tiO  Ga.  373;  Healy  v.  Provost,  25  Int.  Rev.  Rec.  240;  see 
f  ostmastcr-geoeral  v.  Cruse,  4  Wash,  C.  C.  32G;  Martin 
V.  Taylor,  4  Wash.  C.  C.  1.)  Either  one  or  more  may  ap- 
ply for  a  removal,  although  other  parties  are  citiiaus  of  the 
same  State  with  those  on  tlie  opposite  aide.  (Boone  v. 
Iowa  4  M.  Const  Co.,  10  Fed.  Rep.  401 ;  3  MoCrary,  310; 
In  ro  Iowa  &  M.  Cimat.  Co. ,  10  Fed.  Rep.  401 ;  3  MoCrary, 
310.)     If  the  real  htigation  ia  between  c\tii»i!Mi  fit  6S!S.kit 
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ent  States,  the  case  ta  within.  tliiB  section,  uatwithstondttig 
tome  of  the  adversary  pitrties  Duy  be  citimttiB  oE  the  Balna 
State  witli  some  of  the  detendauta.  (Girardoy  v,  Moore, 
3  Wooda,  397;  Nat.  Union  Bank  t.  Dodge,  25  Int.  Km. 
Eec.  3M;  aeeShepardv.  K.  N.  L.  Pack.  Co.,  12  Chic.  L. 
N.  230.)  Wb ere  the  controversy  k  EeveraMe,  a.  joint  tort- 
ieaaor  may  reoioye  (Lookhart  v.  Horu,  1  Woods,  634;  toA 
Bee  Sheldon  v.  Keokuk  H .  L.  P.  Co.,  1  Fed.  Kep.  '789;  9 
Khs.  307;  Taylor  v.  RocteEeller,  7  Cent.  L.  J.  349;  Clarii 
T-  Chicago,  M.  A.  St.  P.  K.  Co.,  11  Fad.  Bep.  355;  9Kn. 
307);  and  where  plaintiff  has  united  coDtroverHies  trhildt 
osn  lt>e  fully  determined  as  between  the  parties,  (utizenaof 
another  State  may  remove  the  cause  (Clark  v.  Chicsjro  3f, 
*  8.  P.  B.  Co.,  11  Fed.  Rep.  355;  3  MoCrary,  691; 
Sweet  V.  Same,  11  Fed.  Rep.  366);  but  if  the  cauae 
of  aation  is  joint,  it  cannot  be  removed  on  the 
petition  of  one  only  (Stevens  v.  Richardson,  9  Fed.  Kep. 
191.)  The  right  of  removal  in  rach  oases  ifl  on  the  coniU- 
tion  that  the  case  can  be  wholly  determined  as  to  the  par* 
ties  (Nat.  Union  Bank  v.  Dodge,  25  Int.  Rev.  Ree.  304); 
BO  if  three  separate  actions  are  brought,  and  the  same  de- 
fense is  made  in  each,  and  a  judgment  in  one  will  deter- 
the  whole  controversy,  they  may  bo  removed  if  the 


Orleans,  M.  ft,  T.  R.  Co..  2  Wooda,  120;  Smith  v. 

is  M.  L.  Ins.  Co.,  2  Teun.  Ch.  656;  Smith  v.  McKay,  4 
Fed.  Rep.  353;  Hervey  v.  Illinois  M.  R.  Co.,  7  Bi»a.  103; 
Chicago  v.  Gage,  0  Eisa.  *87;  Oagood  v.  Chicago,  D.  ft  V. 
R.  Co.,  6  Kaa.  330;  B>iard  v.  Kansas Pac.  R.  Co..  4  Dill. 
277;   Bumhara  v.  U.  &  M.  R,  Co.,  4  Dill.  603.)    Wkere 

I  five  attachments  were  separately  sued  out  aeainst  ons 
stock  of  gooils,  the  question  of  ownership  is  a  smg^ 
^^ ..... r.-.:..-__     o    ,.r__.,_     .^.7   V       ,. 
M 
de 
1 
: 


troveniy.  (Anderson  v.  Gerding,  3  Woods,  4H7.)  Thsia 
'  e  a  removal  of  that  part  of  a  cause  which,  ooncaisa 
iginai  parties  (Temple  v.  Smith,  4  Fed.  Rep.  39S|  S 


McCrary,  22G),  not  with  etaniling  that  a  .Stat( 
declare  that  tbc  trial  as  to  certain  other  parties  cannot  M 
separated  from  the  trial  of  the  main  cause.  (Elllermul  v. 
New  Orleans  M.  &  T.  R.  Co.,  2  Woods,  120.)  Bnt  the 
circuit  court  has  no  authority  to  daoitla  an  action  sot  y«e 
before  it,  to  obtain  juriadiction  over  one  of  severs!  tMr 
(Ex  parte  Turner,  3  Wall.  Jr.  SOS.) 
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Bight  to  remove. — The  right  to  reiuDTe,  nnder  Re- 
vised StatnteB,  section  six  hunttred  anit  thirty-nine,  at- 
taches in  every  oaae  (1)  where  the  controversy  la  between 
dtizens  of  dilfereiit  States;  (2)  where  the  matter  in  dispate 
exceeds  five  hundred  dollars,  escluaive  uf  custa;  (3)  under 
the  Act  of  1867,  the  citizen  of  auoh  other  State  mast  file 
the  required  affidavit  as  to  local  prejudice;  and(lj  he  must 
givstha  rBqairod  security  for  hia  appearance.  (Johuson 
V.  (Honell,  1  Woolw.  390.)  Under  the  Act  of  1875,  the 
affidavit  of  local  prejudice  is  not  necessary.  (Allen  v. 
Ryerson,  2  Dili.  501. )  It  must  appeal'  that  the  oouteatia 
thesuitia  between  citizens  of  ditTureut  States.  (Welch 
v.Tennent,  4  Cal.  293;  Greely  v.  Townaund,28Cal.604,) 
The  right  depends  on  the  citizenship  of  the  persona  who 
are  pardea  to  ths  recoril,  although  others  have  an  interest 
in  the  auit  (Rabb  v.  Parber,  3  Rich.  N.  S.  60);  or  on  for- 
eign citizenship  or  alienage.  (Fisk  v.  Union  F.  B.  Co.,  6 
Blatchf.  Sb'4.)  Under  the  Act  of  1S<J6,  the  snit  most  lie 
hroaght  I>y  b,  citizen  of  the  t^tate  in  whieh  it  ia  pendii^ 
(Amory  V.  AmoTy,  05  U.  S.  186;  Sanda  v.  Rmitb,  I  DilC 
200;  Fisk  V.  Chicago,  R.  L  &  P.  R.  Co.,  63  Barb,  472): 
for  if  brought  hy  a  citizen  of  another '  State,  or  an  alien, 
it  cannot  be  removed  {Amory  v.  Amory,  S5  U.  S.  186; 
Sanda  v.  Smith.  1  DiU.  2U0;  Fisfc  v.  Chicago,  B.  L  &  P. 
E,  Co.,  Q3  Barb.  472;  Knickerbocker  L.  Ins.  Co.  v.  Ger- 
bach,  TO  Pa.  St.  150);  and  taking  out  letters  of  admin- 
istration will  not  make  him  a  citizen  (Amory  v.  Amory, 
95  U.  S.  laH);  aud  if  defendant  was  a  citizen  at  the 
commencement  of  the  suit,  he  oannot,  by  becoming 
a  citizen  ot  another  State,  acquire  the  right  to  remove. 
(Dart  V.  Walker,  43  How.  Pr.  29.  But  see  MoGinnity 
V.  White,  3  DilL  350.)  Thia  section  haa  no  reference 
to  a  case  where  one  of  the  defendants  is  an  alien,  and  the 
others  are  citizens  ot  another  Slate,  and  none,  or  none 
serveil,  ore  citizens  of  the  State  where  the  soitia  bronf^bt. 
(Davis  V.  Cook,  9  Nev.  134.)  Under  the  Act  of  18G6  a 
plaiotiffhaa  no  right  to  remove  the  cauae  (Sanda  v.  Smith, 
1  Dill.  290);  but  nnder  the  Act  of  1875  either  party  may 
remove,  all  forming  the  party  on  one  aide  being  aitizena 
of  diSereut  States  from  those  on  the  otlier.  (Ruble  v. 
Hyde,  3  Fed.  Rep.  330;  1  McCrary,  513.)  The  right  ia 
confined  to  the  alien  or  non-resident  defendtiA.     v&t-»j . 


Mach.  Cm.'  Cas.,  18  Wall.  553;  S.  O.,  110  Wags.  70.)    It 

applies  only  where  there  are  two  defendantsi  oqb  of  whom 

JM  a  citizen  of  another  State  oranalisa.  (George  v. Pilcher, 

28  Gratt  299;  Davis  v.  Cook,  9  Nev.  134;  Goodrich  v. 

HuntoD,  29  La.  An,  372;  Fairohild  y.  Dnrand,  8  Abb,  Pr. 

303;  see  Schwab  v.  Hudson,  11  Chio.  L.  N,  372;  Cegsel  v. 

McDonald,  16  Blat^hf.  150.)  Ifadefendant  is  sned  jointljr 

with  othetB,  he  may  remove,  though  he  afterward  becomes 

sole  defendant     (Volee  v.  Voae,  99  U.  S.  530;  S,  C,  64 

I  S.  Y.  449.)    If  the  defendanta  are  entitled  to  sever,  thow 

I  only  need  unite  in  the  petition  who  are  entitled  to  remove 

I  (Lewis  V.  Wlite,  7  Chio,  L.  N.  116),  and  the  canae  will 

L"  be  removed  only  as  to  the    defeadant  wto   petitiona. 

g'ormser  v.  DaMmao,  16  BlatcUf.  319j  S.  C,  57  How, 
.  SSQ.)  On  a  joint  application  the  remov^  way  be 
I  granted  to  one  and  denied  as  to  the  other.  (Dart  T. 
f  Walker,  4  Daly,  188.)  The  right,  if  claimed  by  the  aodo 
T  prescribed,  daponds  or  the  case  diacloaed  hy  the  pleadings 
(Barney  v.  Latham,  103  U,  8.  205);  and  eo_uitable  de- 
I  (enBBS  wOl  not  prevent  a  removaL  (Tarver  v.  Fiaklin,  60 
I  Ga.  37a) 

g  98.     A«relntes  to  parties. — And  vhen 

Ln  any  suit  mentioned  in  tliia  section  there  shall  be 

Bk  Qontroveray  whicli  is  wholly  between  citizens  of 

[  different  States,  and  which  can  be  fully  determined 

i  between  them,  then  either  one  or  mora  of  the 

jfendants  actually  interested  in  Buch  controversy 

I  may  remove  said  suit  iato  the  circuit  court  of  the 

I  United  States  for  the  proper  district.     ("PJaintitIa 

or"  in  Act  of  March  3,  187fi,  onritted  herein.     25 

T7.  8.  Stats.  433.) 

Bm  Desty's  Kemdvsi,  aeo.  94, 

Bight  dependent  on  citizenahlp.  —  Tlio  right  of 
I  removal  depends  on  foreign  oitisenaliip  or  alienage,  (Ftak 
I  Y.U.P.E.  Co.,  GBlatcht  364.)  Suits  ngainst  an  alien  in- 
I  ulndeonlyvuita  between  an  alien  aadaState,  oracitieen 
I  (hereof  (Moasmau  v.  Higdoaon.  4  Dall.  1  Ij  Hodgson  t, 
^'Sowerbank,  5  Crauch,  3G3T)  If  both  parties  to  a  sait  are 
I,  there  can  be  no  removal  (Orosco  v,  Gagliardo,  S2 
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Cal.  83),  nor  can  there  bo  a  removal  if  plaintiff  ia  aa  alien 
(Qalvin  t.  Boatwell,  9  Blatchf,  470);  and  if  a.  citizen  of 
the  State  ia  one  of  tha  defendants  with  an  alien,  it  cannot 
be  removed.  (Denniston  v.  Potts,  19  Mias.  36.)  An  alien 
is  not  a  citizen,  though  the  State  lawe  have  givea  him  & 
right  to  vote.  (Lanz  v.  Bandall,  4  DilL  425.)  Eesident 
unnatnralizod  foreigners  may  remove  causes,  althoagh  by 
State  laws  they  may  vote  or  hold  office  undar  the  State 
government.  (Lanz  v.  Randall,  4  Dill.  425.)  If  an  alien 
has  merely  filed  his  declaration  of  intention  to  become  a 
citizen,  heisstillanaUeu.  (Lanz  v..Randall,  4  DilL  42S.) 
A  foreign  corporation  is  an  alien,  and  may  remove  the 
oanso,  _  (Terry  v.  Imperial  P.  Ina.  Co.,  3  DilL  408.)  To 
anthorizB  a  removal,  the  oiintroversy  mnat  be  between  ft 
citizen  of  the  State  where  suit  ia  brought  and  a.  oitlzon  of 
another  State  (Wast  v.  Aurora,  e  Wall.  139).  and  the 
requitiite  citizenship  must  exist  at  the  time  of  the  com- 
mencement of  the  action.  (Rawle  v.  Phelps,  S  Fed.  Eep. 
356. )  That  it  is  sufliuient  if  it  existed  at  the  time  of  the 
application  for  removal  has  also  been  decided.  (McLean 
V.  St.  Paul  &  Chicago  E.  Co.,  IS  Blatchf.  309;  Jackson  v. 
UTatoal  Ins.  Co.,  3  Woods,  413;  Jackson  v.  Ins.  Co.,  60 
Ga.  423;  Insurance  Co.  v.  Laettol,  7  Cent,  L.  J,  378; 
Curtin  v.  Decker,  11  The  Reporter,  200.)  The  right 
foanded  on  citizenship  of  the  parties  depends  an  their 
citizenship  aa  persons.  (Amory  v.  Amory,  95  U.  S.  1S6.) 
The  citizenship  of  ei^ecntors  ia  determined  by  the  State  in 
wtiich  they  are  citizens,  and  not  by  tha  State  where  they 
take  oat  letters  (Amory  V.  Amory,  9a  U.  S.  ISti;  Gevser 
V.  Hancock  Mut  Life  Im.  Co,,  SO  N.  H.  224);  so  if  an 
executor  or  administrator  removes  to  another  State,  ho 
may  sue  in  the  State  where  his  letters  were  granted.  (Rice 
V.  Houston,  13  WalL  66.)  If  the  action  ia  by  or  against 
the  deceased,  the  executor  <ir  administrator  may  proaocnte 
or  defeod  it,  witbout  reference  to  bis  own  citizenship 
(Clarke  v.  Matthewson,  12  Peters,  1S4;  S.  C,  2  Sum. 
2li2);  bat  if  he  and  tha  dcfendaot  are  citizens  of  the  name 
State,  the  Federal  court  has  no  jnrisdiction,  although  the 
intestate  or  testator  was  a  citizen  of  another  State,  (Cual 
Co.  V.  BUtohford,llWall.  172;  Dodge  y.  Perkins,  4  Ma- 
son,  435;  Childress  v.  Emory,  8  Wheat.  642;  Carter  v. 
Treadwcll,  3  Story,  23;  Green's  AdmuusAnaXxvi.  't. 
Cri=igbtou,  23  How.  90.) 
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aualificatloue  as  to  citizenship. — Under  the  first 
tJauaa  of  aeotioii  sis  hamlred  and  tkirty^ninG,  a  case  can- 
not be  removed  tmlaaa  all  the  parties  plaintiff  are  citi- 
zens of  tlie  State  where  the  suit  is  broagbt,  and  all  the 
defendsuta  aro  citizcDa  of  Hume  other  State,  or  aro  nliani 
{Ex  psrte  Girard,  3  Wall.  Jr.  2ri3;  BeardBley  v.  Torwy,  4 
Wash.  C.  C.  2S6;  Smith  v.  Bines,  2  Sum.  330;  WordT. 
Arredondo,  1  Paine,  410;  W.  A.  &  O.  E.  Co.  t.  A,  ft 
W.  B.  Co.,  19  Gratt.  592;  Denniatoa  V.  Potta,  19  Min. 
30;  Pugsley  v.  rreedmea's  S.  &,  T.  Co.,  2  Teiui.  Ch.  I30( 
In  re  Turner,  3  Wall,  Jr.  26,  263;  Beery  v.  Iriok,  22  Oratt 
484;  Perkins  V.  Morgan,  27  La.  Aii.  229;  Goodrich  v.  Han- 
ton,  20  La.  An.  372;  Hazard  v.  Dumnt,  9  E,  I.  602;  C»I- 
derwoodv.  Hager,  20  Cal.  167;  Calderwood  v.  Braly,  S8 
CaL  97;  Bryan  v.  Ponder,  23  Ga.  4S0;  HuhbardT.  JUtatb- 
era  £,  Co.,  3  Blatchf.  81;  Wilson  v.  Blodgctt,  4  McLmh, 
363;  Piste  v.  Chicago,  E.  L  &  P.  E,  Co.,  53  Barb.  47S; 
Beaniston  v.  Potts,  19  Miss.  S6;  Taylorv.  Bockefellsr,  SS 
Pitta.  L.  J.  137;  Dunn  v.  Waggoner,  ,S  Ycr^.  69};  aa  when 
three  out  of  four  were  aliens,  the  application  was  deiJed. 
(Donnistoun  v.  N.  Y.  &  N.  H.  R.  Co.,  1  HUt.  62;  a._a. 

2  Abb.  Pr.  27S.)  If  an  indispensable  party  woa  a  oitimB 
of  the  Boma  State  with  the  plaintiff,  jurisdiction,  would  bt 
defeated  (Commercial  etc.  Bank  of  Vickabuig  v,  SlooooA^ 
14  Peters, 65;  Eaganv.  Walker,  14  Bow.  36;  ShieldaT. 
Barrow,  17  How.  141;  Clearwater  v.  Meredith,  SI  HoV. 
492;  Barney  v.  Baltimore  City,  6  Wall.  286;  .Tonei  r.  Asr 
drews,  10  WalL  332;  Bryant  v.  Rich,  21  WalL  41;  a  G, 
lOe  Mass,  102;  Ober  v.  Gallagher,  93  D.  S.  99;  WikosT. 
Blodsett,  4  McLean,  363;  Imbnech  v.  Farwcll,  1  BUtoU. 
671;  Tuckerman  v.  Bigetow,  21  Law  Reporter,  203}i  ad  If 
a,  citizen  of  a.  State  is  joined  with  a  citizen  of  anotlMr 
State  (Hubbard  v.  Northern  R.  Co.,  3  Blatchf.  84.)  or 
where  suit  ia  brought  by  an  alien  conjointly  with  aeitJMn 
of  the  State  {Denniatnun  v.  N.  Y.  &  N.  H.  B.  Co.,  1 
Hilt,  62;  S.  C,  2  Abb.  Pr.  278,  415),  or  if  eoma  of 
the  defendanta  are  aitizons  of  the  State  -where  Kdt 
ii  brought  (Hatch  V.  Chicago,  R.  I.etc.CD.,6Blatchf,  lOfi; 
WUson  V.  Blodgatt,  4  McLean,  363;  Ei  parte  Ghatd, 

3  WalL  Jr.  263;  Baardsley  v.  Torrey,  4  Wash.  C 
C  286;  Smith  v.  Rines,  2  Sum.  33A;  Calderwooj  - 
Eager,    20    CaL   167;  New   Orleans  C.    r     " 


Recorder,  27  La.  An.  201;  Stato  v.  Com.  Pleaa,  3  OMo, 
49;  Ludlow  V.  Kidd,  3  Ohio,  48;  Miller  v.  Lynda,  2  Eobt, 
444;  Tibbatts  v.  Berry,  10  Mon.  B.  473-,  I.,eonanl  v.  Jonas, 
2  Edw.  136;  Sholby  v.  Hoffman,  9  Ohio  St.  453);  wien 
there  were  aeveral  defendanta,  all  the  porsooB  mnat  be 
within  the  deacription  of  the  persona  entitled  to  a  trans- 
fer, and  all  must  joiu  in  tbe  application.  (Caldertrood  v, 
Hager,  20  Cal.  167.)  1^  in  an  ejectment  case,  whera  but 
one  was  an  alien,  the  application  waa  denied  (Calderwood 
V.  Hoger,  20  CaL  167;  see  Reed  v.  Calderwood,  22  CaL 
463);  or  if  one  of  the  several  plainti^  is  a  citizen  of  an- 
other State  (HnbUrd  v.  Narthara  R.  Co.,  3  Blatchf.  84; 
Ex  parte  Turner,  3  WaU.  Jr.  25Sj  Pisk  v.  Chioago,  K.  I. 
i,P.R.  Co.,  63  Barb.  472;  Hazard  v.  Dutant,  9  R.  L  602; 
Knapp  V,  Railroad  Co.,  20  WaU.  117);  or  if  the  defendants 
are  all  citizens  of  tho  State  where  suit  is  brought  (Lif- 
ford  V.  Beatty,  12  Oliio  St.  139),  or  if  the  defendant  was 
a  citizen  of  the  State  at  tbe  time  suit  waa  commenced, 
itcaunot  be  removed  [Ins.  Co.  v.  Fechner,  95  U.  S.  133; 
Hichardson  v.  Packwood,  1  Martin  N.  S.  290;  Eisley  v. 
Indittoapoiis  B.  &  W.  R.  Co.,  8  N.  Y.  Sopr.  202);  but  the 
rule  does  not  apply  to  mere  nominal  or  formal  parties. 
(Brown  v.  Strodcs,  5  Cranch,  303;  Wormley  v.  Wormley, 
8  ■Wheat.  421;  Wood  v.  Davis,  18  How.  467;  Ward  v. 
Arredondo,  1  Paine,  410.)  When  the  writ  ia  served  on 
one  alone,  he  may  remove  tho  cause  without  regard  to 
others  named  an  defendants.  (FalUa  v.  McArthnr,  1  Bond, 
100;  Norton  v.  Hayea,  4  Denio,  245;  Davis  v.  Cook,  9 
Nev.  134.)  And  if  only  one  partner  of  a  firm  ia  aorved 
with  proceas,  he  may  tUe  a  petition  for  removal.  (Van- 
dervoort  v.  Palmer,  4  Duer,  677. )  If  one  defendant  is 
served  personally,  and  the  other  is  served  by  publication, 
the  one  served  personally  oannot  ramove.  (Bryan  v.  Pon- 
der, 23  Ga.  480.)  It  is  not  necessary  that  the  applioation 
be  mode  bj  all  the  defendants  at  the  same  time;  each  may 
apply  for  removal  on  hia  appearance.  (Ward  v.  Arredon- 
do, 1  Fune,  410.)  It  must  appear  that  the  plaintiff  is  a 
citizen  of  the  State  in  which  suit  is  brought  ( Pisk  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  B3Barb.  472;  Harrison  v.  Shorter, 
60  Ga.  512;  Smith  v.  Butler,  38  How.  Pr.  192;  Savings 
Bank  v.  Benton,  2  Met.  (Ky.)  240),  at  tbe  cDmmenceiaeD^ 
of  tbe  suit.  (People  v.  Superior  Court,  ^A\!il.,^5A-,\S-?'«™. 
r«p,  PEon— w. 
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/.  N.  J.  S.  R.  Co.,  25  N.  J.  Eq.  3711;  Holden  r.  iVi 

F.  Ina.  Co.,  46  N.  Y.  1;  Pechner  v.  Phcenix   Ins.  Co.,  95 
U.  S.  183.) 

Suit  for  injunction. — The  right  of  removal  attacttes 
where  suit  was  brought  to  obtain  an  iDJunntioii  agsinat  > 
eitizenrf  anotherStata  (Fiak  V.Chicago,  H.  1.4  P.  H.  Co., 

,  S3  Barb,  472;  3  Abb.  Pr.  N.  8.  453;  Stewart  v.  Mordecaa, 
40  Ga.  I);  although  another  perBoa  is  made  a,  parly  ds- 
fendant  against  whom  no  injunction  ia  sought  (Stewart  T. 
Mordecai,  40  Ga.  1 ) ;  and  although  it  doey  not  appear  that 
Uie  Bnit  can  be  brought  to  a  tinaldetermiaation  as  reapectl 
him  without  the  presence  of  other  defendants  (Fiak  v. 
Chicago.  R.  I.  t  P.  R.  Co.,  53  Barb.  472;  3  Abb.  Pr. 
S,  S.  453);  or  if  the  other  defundnnts  disclaim  all  intwest 
in  the  snit  (New  .leraey  Zinc  Co.   v.   Trotter.  23   Int. 

'  Rev.  Rec.  416);  bnt  the  sole  purpose  of  the  bill  mast  Iw 
to  restrain  the  defendants  (Taylor  v.  Rockefeller,  SHS 
Pittsb.  L.  J.  137;  Upton  v.  New  Jersey  9.  R.  Co.,  2S 
N.  J.  Eq,  373);  but  a  bill  to  obtain  a  dissolution  of  partner- 
ship  and  restrain  partners  from  interfering  with  partner- 
ship  property  cannot  be  removed  where  some  an>  dtiaeoa 
of  the  same  State.  (Taylor  v.  Rockefeller,  25  Pittab.  L. 
J.  137.)  So  the  caoae  cannot  be  removed  if  the  bill  prays 
foran  injnnction,  if  it  is  merely  incidental  to  the  reltof 
sought.  (Upton  v.  New  Jersey  S.  R.  Co.,  25  N,  J.  Eq. 
372.)  The  word  "or,"  as  uaed  in  the  statute,  ahowi 
that  Congress  intended  to  provide  for  the  case  where  the 
Buit  was  to  obtain  on  injunction,  and  sJao  where  the 
presence  of  other  defendant  is  not  necessary  to  a  deter- 
mination of  the  controversy.  (Fisk  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  53  Barb.  472.)  It  a  party  flies  a  bill  to  en- 
join an  eireontion  creditor,  the  presence  of  the  sheriff  ia 
unnecessary  to  flnal  deifrmmation  of  the  controversy, 
(Allen  V.  Ryeraon,  2  Dill.  501. } 

FiiLal  determination  of  oontroversy.— The  "oon- 
troveray  "  is  the  dispute  between  the  piirtiua,  to  be  ascat>- 
tained  by  an  inquiry  as  to  what  is  asserted  and  denied. 
(Ex  parte  Andrews,  40  Ala.  639.)  To  ascertain  what  ia 
the  oontroTera;y,  inqniry  must  be  made  as  to  what  ia 
asserted  or  denied,  or  wbat  is  claimed  and  resisted. 
Dai'ta  Andrews,  40  Ala.  639-)    If  the  controversy  i> 


ceptible  of  division,  the  case  may  be  removed,  nlthongh 
some  oE  the  defendanta  are  citizens  of  the  State  where 
suit  ia  brought.  (Fields  v.  Lamb,  Deady,  430;  Bixhy  v. 
Coase,  8  Blatuhf.  73;  Dart  v.  Walker,  i^  How.  Pr.  29.) 
Caaca  where  there  aa,a  be  a,  final  determinatiaa  of  the  eon- 
trnVeray  are  removable  withont  the  preaence  of  the  other 
defeiiilants.  (Allen  v.  Ryerson,  2  DiU.  501;  Bixby  v. 
Couae,  8  Blatchf.  73.)  An  alien  or  non-reaident  defend- 
ant, subject  to  the  coaditioa  apecified,  may  remove  the 
cause  aa  between  himaelf  and  tbe  plaintiff,  leavins  the 
cauae  as  to  the  other  defendants  to  proceed  in  tbe  btate 
court  (Sewing  Mach.  Cos.'  Case,  18  Wall.  653;  S.  C,  110 
Mass.  70;  McGiauity  v.  White,  3  Dill.  350;  Field  v. 
Lowuadale,  Deady,  268);  but  no  one  cau'remove  a  cauae, 
unless  a  separata  judgment  can  be  rendored  against  him 
without  the  presence  of  the  other  defendants.  (Merwin 
V.  Drexel,  49  How.  Pr.  115.)  Where  the  title  to  ro»l 
oataCa  is  beldby  one  of  the  defendants  for  tbe  benefit  of 
all,  a  final  determination  oan  be  had,  althougb  a  part  of 
the  defendants  do  not  juiu,  if  it  is  alle);ed  that  tbe  title 
waa  obtained  by  the  fraud  of  all  the  defeudauta.  (Lewis 
y.  White,  7  Chic.  L.  N.  118.)  In  a  suit  to  quiet  title 
against  tenants  in  common,  one  defendant  oa  such  tenant 
may  remove  the  case,  if  be  is  otherwise  within  the  pruvis- 
ions  of  tbe  act.  (Field  v.  Lownadaie,  Deady,  2S8.)  Where 
an  indorser  clairaa  the  benefit  of  uauriooH  interest  paid  by 
tbe  maker,  the  case  can  be  determined  withont  the  pres- 
ence of  the  maker.  (Stewart  V.  Mordecai,  40  Ga.  1.)  One 
of  several  defendants  Bued  aa  partners  may,  if  the  other 
requisites  exist,  have  the  cause  removed,  so  far  aa  con- 
cerns himaelf,  if  there  can  be  a  final  determination  so  far 
aa  oonceraa  him.  (McGinuity  v.  White.  3  Dill.  350j 
Wormaer  v.  Dablman,  57  How.  Pr.  286.)  If  there  con  be 
no  final  determination  of  the  controversy  without  tbe 
presence  of  the  other  defendants,  tbe  case  cannot  ba  re- 
moved by  the  petitioner  alone.  (Hodgkiua  v.  Hayes,  9 
Abb.  Pr,  N.  S.  87;  Darat  v.  Batea,  61  111.  489;  Buroh  v. 
Davenport  &  St.  P.  R.  Co.,  46  Iowa,  449;  Washington  A. 
&  G.  E.  Co.  v.  AJeiandria  &  W.  R.  Co.,  19  Gratt.  592.) 
If  citizens  nf  the  State  are  joint  defendants  with  citizens 
of  other  States,  the  case  cannot  be  removed.  (North  Riv. 
S.   Co.  V.   Hoffmau,  5  Johns.   300;  Williams  v.  Price,  5 
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Monf.  507.)  An  allegation  in  tha  patition  that  tl  ___ 
IB  8nBcei>tible  nf  diviaioa  is  aji  allegatiou  of  law,  (LeTV  If. 
(raeil,  14  Atb.  Pr.  N.  S.  63.) 

Neceseary  pajtiea. — Where  redemption  of  amort- 
^  igB  ja  BOQglit,  and  the  land  is  held  in  sevecalty,  kll 
EcJderB  are  uecessary  parties.  (Miller  v.  Fiim,  1  Neb. 
254.)  Su  wlioro  a  bill  ia  tiled  against  a.  mortgagor  and 
otbera  to  obtain  an  aucounting,  the  causo  cannot  be 
removed  on  application  of  one  of  tho  parties  joined  with 
tha  mortgagor  (Uptou  v.  New  Jeraej  S.  B.  Co.,  25  N.  J. 
Sq.  372);  and  where  a  foreclosure  suit  is  filed,  agsinst  ■ 
~  lortgagor  and  a.  fvihaequeLit  mortgages,  the  latter  cannot 
imove  the  caose.  (Donobne  v.  Maripoaa  L.  &:  M.  Co.,  6 
8awy.  G3.)  An  action  to  enforeeajoiutliability  in  equity 
«uuiot  be  removed.  (Yalee  v.  Voae,  94  U.  S.  539;  S.  C, 
64  K.  Y.  U9.)  U  a  bill  to  quiet  title  is  filed  against  sev- 
oral  persons  as  tenants  in  common,  one  of  them  may-  re- 
nutve  it  (Field  v.  Lownsdale,  Deady,  S8S) ;  and  it  ana 
partner  only  is  served  with  process,  he  may  remove  tha 
canse  (Wormaer  v.  Dahlman,  57  How.  Fr.  286),  but  >  snit 
a^ainat  partners  to  recover  the  value  of  goods  sold  is  not 
BUBceptible  of  division.  (Marvin  v.  Wexel,  49  How.  Ft, 
115;  contra,  McGinoity  v.  White,  3  DilL  350, )  A  foreign 
landlord  appearing  as  co-defendant  in  ejectment  cannot 
remove  the  cause  imless  the  tenant  who  is  a  citizen  of  the 
State  disclaims  all  interest  in  the  premises.  (Allen  v. 
Bobinson,  1  Dili,  1)9,)  ^o  if  the  tenant  is  made  defend- 
ant in  ejectment,  the  landlord,  citizen  of  another  State, 
cannot  remove  the  cause.)  Ex  parte  Turner,  3  Wall,  Jr. 
I  258;  Ex  parte  Girard,  3  Wall.  Jr.  263;  Beardsley  t.  Tor- 
I  »T,  4  Wash.  C.  C.  286;  but  see  Jackson  v.  Ktylea,  4 
JoluiB.  493.)  If  a  person  file^  an  interpleader,  the  canae 
cannot  be  removed  without  the  presence  of  both  dafeoij. 
ants.  (George  V.  Pilcher,  2S  Gratt.  299.)  An  action  of 
tort  against  several  defendants  for  a  conspiracy  cannot  be 
removed  by  part  of  them  nnder  the  Acta  of  I  Sli6  and  I667> 
(Ex  parte  Andrews,  40  Ala.  639;  Smith  v.  Rliines,  2  Sum. 
338),  nor  onder  the  Act  of  1875.  (Van  Brunt  v.  Corbiit, 
14  Blatohf.  496.)  If  a  partner  brings  an  action  on 
account  against  his  co-partner  and  another,  the  iSMe 
u   not  snsceptible  of  a  division.      (Levy   v.   O'Neil,  14 
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Abb.  Pr.  N.  S.  63.)  An  attacliment  proceoding  ia  of 
such  a  nature  that  the  debtor  and  garniaheo  caimot  be 
severed  (Weeks  v.  Billings,  65  N.  H.  371),  the  (jaraiahee 
not  beiog  a  dafeDilant  withia  the  meauiug  of  the  stittu'te. 
(Weeks  V.  Biliings,  65  N.  H.  371.J  Where  ft  debtor  and 
trustee  for  the  Bale  uf  land  are  defeudanta.tlie  debtor  aloue 
eaunot  remove,  as  the  trustee  is  a  necessary  party.  (Gard- 
ner V.  Brown,  21  WalL  36.)  So  in  an  attachment  pro- 
ceeding the  debtor  and  garnishee  cannot  be  severed. 
(Weekav.  BillingB,  55N.  H,  371.)  Where  a  corporation, 
a  trustee,  and  the  bond-holders  ore  defendants,  the  trustee 
and  one  of  the  bondholders  cannot  have  the  caae  removed 
as  to  theiii.  (Cape  Oirardean  R.  Co.  v.  Winston,  4  Cent. 
L.  J.  127;  ace  Uardaer  v.  Brown,  21  WalL  36.)  A  con- 
troversy concerning  the  probate  of  a  will  oannot  be  removed 
on  a  petition  of  part  of  the  contestants.  (In  ra  Fraser,  10 
Chic  L.  N.  390.}  So  one  of  several  opposing  claimants 
cannat  remove  a  cause  bronght;  by  an  executor  for  settle- 
ment of  his  trost  and  diapositiou  of  the  estate.  (Ex  parte 
Grimball,  8  Cent.  L.J.  151.)  So  a  single  creditor  or  lag- 
atee  canoot  remove  the  Cause  where  immerous  creditors 
and  legatees  hold  contlicting  claims.  (Peters  v.  Peters,  41 
Oa.  242;  Burta  v,  Loyd,  4a  Ga.  104.)  lio  a  citizen  of  an- 
other State,  who  makes  himself  a  party  to  a  cause  where 
a  widow  iilea  a  petition  against  an  administrator  for  her 
support,  cannot  remove  without  the  presence  of  the  sd- 
ministratur,  (Peturs  v.  Peters,  41  Ga.  242.)  A  truatoe  in 
whom  the  legal  title  is  voated  is  not  a  merely  nominal 
party.  (Dunn  v.  Waggoner,  3  Yerg.  59.)  So  where  a 
trustee,  a,  non-resident,  institutea  the  suit,  the  cestui  que 
tritd,  a  citizen  of  the  State,  cannot  remove,  (Meaav. 
Walker,  15  Wis,  499;  Geyer  v.  Hancock  Ins.  Co.,  50  K. 
H.  2-24.  j  Theoreditor  cannot  remove  the  case  if  a  trofltee 
tilea  a  bill  to  enjoin  him  and  the  sheriS'  from  levying  exe- 
cution on  the  trust  property.  (Nye  v.  Nightingale,  C  lU 
I.  439.) 

Suits  againat  aliens. — Suits  agaiost  an  alien  nnder 
the  Jodiciary  Act  include  only  suits  between  an  alien  and 
a  citizen  of  the  State,  (Mossmanv.  Higginaon,  4Dall.  11; 
Hodgson  v.Bowerbank,  5  Cranch,  363;  Iteap,  V,  Corbet, 
3Dall.467.)    There  caa  be  no  removo "■ 
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alien  (Galvin  v.  Bontwell,  9  Blatohf.  47( 
M.  Inn.  Co.,  14  BUtchf.  4SI;  Borrowcliifo 

Genarale,  58  How.  Pr.  I31>;  or  if  bgth  parti 

(Oroico  V.  Oagliardo,  22  CaL  83);  and  nn<!er  Eeviaed 
Statntea,  aectiou  aix.  hundred  and  tliirty-niiie.  if  a  citizen 
of  anotlier  State  ia  one  of  the  defcndaata  with  on  alien, 
the  case  oannot  be  removed.  (DeaniBton  v.  Potts,  19 
MisB.  36.)  If  an  alien  lias  merely  filed  his  deolaiiation  «f 
intentinit  to  becumo  a  eitizen,  he  ia  still  an  alien.  (I^m 
T.  Eaudall,  4  Dill.  425:  Oroaco  v.  Gagliardo,  22  Cal.  83.) 
.  Kesident  uimatnralizGd  ioreignera  may  reniove  caasea  to 
"the  Federal  court,  althonghby  State  laws  they  may  vntsBt 
electianaorhold  office  uuder  the  State  goferniiient,  (Lone 
T.  Randall,  4  Dill.  425;  D'Wblf  v.  Eabaiid.  1  Petera,  47«; 
a  C,  Paiue,  580;  Casev.  Clarke, 5 Mason, 70;  Coope — 
Ofllbraith,  3  Wash.  C.  C.  546j  Shelton  v.  TiiEn,  8  H_ ... 
163.)  A  ioreigu  corporation  ia  an  alien,  and  niay  mnore 
the  Buit  (Tcriy  \.  Imperial  F.  Ina.  Co. ,  3  Dill.  408, '  ' 
siiit  brought  by  a  citizen  of  another  Rtate  ag.iinBl;  a  oi 
of  >iDglaud  ia  removable.  (Eureka  Conaol.  M,  Co.  v.  The 
Richmond  Conaal.  M.  Co.,  2  Fed,  Kep.  839;  G  Sawy,  471j 
eonlm,  onder  sea.  639,  Denniston  r.  Potta,  19  Mias.  8S.) 
"le  right  ■  '     " 

.  .   .d^oi  ...  .__^_  .. 

Coleman,  11  Fed.  Eep.  97;  SSavry.  61.)  jU  alien  defeud- 
aat  may  remove  on  aotioa  brouglit  against  bim  by  the 
State.  (State  v.  Lewin,  12  Fed.  Rep.  1;  eoiilra.  Gala  t. 
Bahcock,  4  Waah.  C.  C.  344;  Reap.  v.  Corbet,  3  DaU.  467.) 
The  joriediction  of  the  circuit  courta  oi  auita  by  citizens 
againat  oliena  ia  not  defeated  by  the  fact  that  the  defend- 
I  ant  is  the  consul  of  a,  foreign  government.  (Bors  T.  Pres- 
ton, 111  U.S.  252.) 

By   amount   in    contxoversy.— The  claim  of  Uie 

plaiutiff,  and  not  the  counter-claim  of  tlie  defendanlk 
ahoulri  fix  the  amount  in  diapute  (Falls  Wire  Muinf.  Co. 
V.  Broderick,  6  Fed.  Rep.  654;  2  McCrary,  480;  contra, 
Clarkaon  v.  Manaon,  4  Fed.  Rep.  257;  18  BUtchf.  443); 
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removable,  altkough  the  requisite  umaunt  did  not  exist 
when  the  suit  waa  commeriued.  (Clarkson  v.  Manaon,  4 
Fed.  Eep.  257;  18  Blatchf.  U3;  MsGinoity  v.  White,  3 
DilL  350.)  The  amoiuit  claimed  ia  the  body  of  the  com- 
plaint mu^  be  looked  into,  and  not  alone  the  jirayer  for 
judRmeut  (Culver  V.  Crawford  Co.,  i  Dill  239);  for  where 
Iha  claim  is  foraa  amount  not  Hxod,  and  which  can  be 
ascertsined  only  by  trial,  plaintiff  may  lay  damages  at  any 
amount.  (Culver  v.  Crawford  Co.,  4  DiU.  239.J  The 
juriadietional  liinitatiuQ  as  to  the  amonnt  in  oontroveiay 
has  ttfurouce  to  the  Sum  in  (iisputi)  between  t^ie  plaiutifl 
and  tha  defendant.  (S,  Y,  Silk  Mauut.  Cii.  v.  Seccnd 
KatBank,  10  Fed.  Hep.  204.)  Where  a  counter-oloim 
was  interposed  cJ aiming  damages  for  fraudulent  represent- 
ations, iu  regard  tn)  the  subject-matter,  to  on  amount 
more  than  five  hnndred  dollars  iu  eiuesa  of  plaintiff's 
claim,  the  aiiit  is  removBble.  (Clarkson  v.  Manson,  18 
Blatchf.  413.)  If  the  amount  claimed  is  over  five  hundred 
dollars,  the  Stilts  court  cannot  permit  the  plaintiff  to  re- 
duce below  that  amount  after  defendant  has  liled  a  petition 
and  complied  with  the  re'iuirementB  of  law.  (Kanouse  v. 
Martin,  15  How.  193;  Stanley  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  62  Mo.  508;  Beery  v.  Same,  64  Mo,  633;  coiUitt,  Peo- 
ple V.  Judges,  2  Denio,  197. 

§  99'  Removnl  on  groanil  of  preju- 
dice or  local  influence. — And  whefQ  a  suit 
ia  now  pending,  or  may  be  hereafter  [Drought  in 
an/  State  court  in  which  there  is  a  controversy  be- 
tween a  citzen  of  the  State  in  which  the  suit  is 
brought  and  a  citizen  of.another  State,  any  defend- 
ant, being  auch  citizen  of  another  State,  may  re- 
move such  siiitinto  the  circuit  court  of  the  United 
States  for  the  proper  district,  at  any  time  before 
the  trial  thereof,  when  it  shall  be  made  to  appear 
to  aaid  ciicuit  court  that  from  prejudice  or  local 
influence  he  wiU  not  be  able  to  obtain  justice  in 
au^h  State  court,  or  in  any  other  State  court  tio 
which  the  eaid  delemlant  may,  under  \J[ift\ii.^^  cS.    . 
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the  Stato,  have  the  right,  on  account  of 
dice  or  local  iniluence,  to  remove  said  cause;  pi^ 
vided,  that  if  it  further  appear  that  said  suit  can 
be  fully  and  justly  determined  as  to  the  other  de- 
fendants in  ihe  ata-te  couil),  without  being  affected 
by  such  prgudice  or  local  influence,  and  that  no 
party  to  the  suit  will  be  prejudiced  by  a  separatioD 
of  the  parties,  said  circuit  court  may  direct  the 
suit  to  be  remanded,  so  far  as  I'elates  to  such  other 
defendants,  to  the  State  court,  to  be  proceeded 
Trith  therein.     (25  V.  S.  Stats.  433.) 

Ssa  Deatys  RiHOTAl.  tea.  97. 

§  100.  RemoTalofcaaee  for  prejudice 
or  local   inBuence  — Act  of  IHS?. — Third. 

When  a  suit  ia  between  a  citizen  of  the  State  iu 
which  it  is  brought  and  a  citizen  of  another  States 
it  may  be  so  removed  on  the  petition  of  the  latter, 
whether  he  be  plaintiff  or  defendant,  tiled  at  any 
time  before  the  trial  or  final  bearinR  of  tlie  suit,  U, 
before  or  at  the  time  of  filing  said  petition,  he 
makes  and  files  iu  said  State  court  an  affidavit, 
stating  that  be  has  reason  to  believe  and  does  be- 
lieve that,  from  pi-ejudice  or  local  influence,  lie  will 
not  be  able  to  obtain  justice  in  such  State  court. 
(Rev.  Stata.  sec.  639.) 

Note. — The  act  of  1S67  it  conatdtntioiuLl  {Chicaoo  i 
N.  W.  R.  Co.  V.  WhiltoD,  13  W»ll.  270).  and  is  not 
repealed  by  the  Act  of  Mar.-h  3,  1875.  (Amer.  Bible  So- 
oietyv.  Grove,  101  U.  H.  010;  Board v,  Kanau  Pml  B. 
Co.,  4  Dill.  277;  Deooia  v.  Aloohna,  3  Woods,  683;  Fun- 
era'  L.  ft  T.  Co.  V.  Chicago  I",  ft  S.  R.  Co..  12  Chic.  U 
N.  65[  New  Jersey  Zino  Co.  v.  Trotter,  23  lat  Be*. 
fiec.  410;  Barber  v.  St  Louis.  K.  0.  ft  N.  B.  Cft, 
43  Iowa,  223;  Wiekhttin  v.  Wit'kham,  27  N.  Y.  8af>r. 
239;  Wormser  v.  Dohlroui,  Ifi  BlatchE.  317i  Centra. 
Bardick   v.   flsle,    7    Bisa.   90.)      It  ia   not   expreMty 


cepeiled.      (Whitehonse    v,   CDntmental    Ins,   Co.,     37 
Leg.  Int.  225;  S.  C,  2  Fed.   Rep.   lilS.)    The  policy  of 
tbe  act  conforma  witli  tliLit  in  regard  to  the  change   of 
venue  from  ono  oounty  or  distriut  to  another  (Johnson  v.   . 
MojlbU,  1  Woolw.  390);  the  objeot  being  to  secure  an  in. 
partial  tribunal.     (Farmera'  ete.  Truat  Co.  v.  McQaiUaa.^ 
3  DilL  3S1.)     To  warrant  a  removal  nnderthiB  aubdivia-l 
ion  it  is  not  enough  that  there  may  be  a  aeparable  ooa- 
troversy  between  partiea  having  the  necessary  citizenship. 
(Jefferson  v.  Driver,  117  U.  8.  272;  Cambria  Iron  Co.  v. 
Ashbura,  118  U.  S.  54.)     Whether  aubdiviaion  3,  of  aeo- 
tion  G39,  is  or  is  not  repealed  by  the  Act  of  March  3,  lftS7 : 
See  Fish  v.  Henaria,  32  Fed.  Rep.  417;   Heaa  v.  Reynolds, 
133  U.  S.  73,  80;  Bait.  etc.  R.  Co.  v.  Batea,  119  U.S.  464. 

§    lOl.  Proceedings  to  erect  remoml. 

In  ordev  to  such  removal,  the  petitioner  in  the 
casea  afoi-eaaid  niiist,  at  tba  time  of  tiling  his  peti- 
tion therefor,  offer  in  said  State  court  good  and 
sufficient  surety  for  his  entering  in  such  circuit 
court,  on  the  first  day  of  its  session,  copies  o£  said 
process  against  him,  and  of  all  pleadings,  deposi- 
tions, testimony,  aad  other  proceedings  in  the  cause; 
or  iu  said  cases  'where  a  citizen  of  the  State  in 
which  suit  is  brought  is  a  defendant,  copies  of  all 
process,  pleadings,  depositions,  testimony,  and  other 
proceedings  iu  the  cause  concerning  or  affecting  the 
petitioner,  and  also  for  hia  there  appearing  and 
entering  special  hail  in  the  cause,  if  special  bail 
was  originally  requisite  therein.  It  shall  there- 
upon be  the  duty  of  the  State  court  to  accept  the 
surety  and  to  proceed  no  further  io  the  cause 
against  the  petitioner,  and  any  bail  that  may  have 
been  originaliy  taken  shall  be  dbcharged.  (Rev. 
Stats,  sec.  639.) 


Kgnce,  imleaa  the  adverse  party  U  a  oitixen  of  the  S 
R^hich  the  enit  in  brought.  (Amer.  Bible  Soc  <" 
WlXli.  U.  S.  610.)  TMb  statute  does  not  permit  a 
Vtihe  State  in  which  aait  is  brought  to  nmke  the  applicatioa 
llor  removal.  (Aldrioh  v.  Cronch,  10  Fed,  Rep.  305i  11 
rBiw.  180;  Babbitt  v.  Clark.  103  U.  S.  606;  Gurnoa  v, 
Brunawick  Co.,  I  Hoghea,  270;  Murray  v.  Holden,  2  Fed. 
Rap.  740;  1  McCrary,  341;  Forrest  v.  Keeier,  17  Blatchf. 
fi22;  Kerting  v.  Amer.  Oleograph  Co.,  10  Fed.  Rep.  17; 
II  Bias.  81.)  When  the  defendant  is  a  citi7.eQ  of  the  State 
where  suit  is  brought.  plaiutiHs  cannot  remove  tha  case  on 
the  ground  of  local  prejndice  if  one  of  them  is  a  citizen  Ot 
tha  same  State,  except  where  the  coatroversy  cannot  be 
settled  without  the  presence  of  the  other  plain  tiSs.  (Blies 
V.  RawaoD,  43  Ga.  181 ;  Martin  v.  Goods,  2i  La.  Ad.  169; 
and  seo  Bryant  v.  Scott,  67  N.  C.  391.)  But  anoo-rew- 
deot  plaiatilf  may  remove  a  uause  against  a  citizen  of  the 
State  in  which  suit  is  brought  and  a  citizen  of  another 
State,  the  latter  oF  wham  voluataHly  appears.  (AkerlyT. 
Vilas,  2  Bias.  110;  3.  C,  2  Abb.  2S1;  Sands  v.  Smith,  I 
Dill.  290;  S.  C,  1  Abb.  3G8.)  Interveanra  may  removDa 
OMiBB  under  this  section.  (la  re  Iowa  &  M.  G.  Co.,  10 
Fed.  Rep.  401;  3  McCrary,  310.)  A  removal  of  a  c»n«e 
from  »  State  court  to  a  circuit  court,  nader  the  Tjonil 
Prejudice  Act,  can  only  be  bad  where  oil  the  partiea  to 
the  suit  on  one  side  are  citizens  of  diSerent  Statea  from 
those  on  the  other.  (Amer.  Bible  Soc.  v.  Price,  1 10  U.  S. 
61;  Jefferson  V.  Driver,  117  U.  S.  272;  Cambria  Iron  Co. 
V.  Ashborn,  118  U.  S.  54;  Hancock  v.  Holbrook,  119  U. 
S.  686.) 

Affidavit. — The  alBdavit  mu9t  show  aoompliance  with 
all  the  statutory  prerequisites  (Sutherland  v.  Jersey  Gitf 
etc.  R.  Co.,  22  Fed.  Kap.  356);  ap.l  must  be  in  substEUi- 
tial  ac^rdance  with  the  words  of  the  statate  (Bait.  &  0. 
E.  Co.  V.  New  Albany  It.  Co.,  B3  Ind.  697;  see  Bowen  T. 
Chase,  7  Blatchf.  255);  but  it  ia  net  genecallv  ueeasaary to 
state  the  reasons  or  facts  ahowiug  the  local  prej  itdice  or 
influence  (Anonymous,  I  Dill.  298,  note;  Meadow  V.  Min. 
Co.  v.  Dodd,  7  Nev.  143;  Quigloyv.C.  P.  E.  Co.,  llNw. 
350);  an  affidavit  "to  the  beat  of  his  knowleilge  and  be- 
lief" is  autfioient  (Stoker  v.  IxjarenwDrth,  7  La.  An.  SBO; 


Db  Camp  V.  N.  J.  M.  L.  Ins.  Co.,  2  Sweeny,  481);  but 
that  "plaintitf  hod  reaaon  to  and  does  betjove  that  from 
prejmiice  lie  will  not  be  able  to  obtain  jaBtice  ia  the  State 
uourt,"  ia  not  safficieat  withoat  facta  showing  the  reason- 
ableneaa  of  hia  belief .  (Sands  7.  Smith,  1  Dm.  29S,  note; 
<5oodcicb  y,  Hnnton,  29  La.  An.  372.)  The  omissioQ  of 
the  wards  "  and  does  believe  "  is  fatal  (Bait.  &  O.  R.  Co. 
V.  New  Albauy  R.  Co..  53  Jnd.  597;  Kain  v.  Finn,  1  Neb. 
254.)  In  the  case  of  a,  natural  peraon,  a  removal  cannot 
be  had  upon  the  affidavit  of  his  attorney,  agont,  or  an; 
other  person  on  his  behalf,  bat  only  on  Uiat  of  the  party 
in  person.  (Duff  v.  DaS,  31  Fed.  Hep.  772;  Miller  v. 
Finn,  1  Neb.  254.)  The  affidavit  need  not  atato  the  gronnds 
of  the  alEont's  belief ,  nor  in  what  the  prejudice  or  local 
influence  consists,  but  must  state  that  be  fears  the  court 
willnotpivehim  JQBtioe.  (Sutherlandv.  Jersey  City  etc.  E. 
Co.,  22  Fed.  R«p.  356.)  Bntit  made  on  hia  boll ef  alone, 
it  ia  insufficient.  (Cooper  v,  Condon,  15  Kan.  572;  Ton- 
stall  V.  Madiaon,  30  La.  An.  471;  BnrltnRton  P.  &  C.  R. 
Co.  V.  N.  A.  a  S.  R.  Co.,  53  Ind,  597.)  The  reason  why 
the  party  applying  does  not  make  tbe  affidavit  should  be 
given.  (Cooper  v,  Condon,  15  Kan.  572.)  A  oorporation 
ir.ay  make  the  required  affidavit  by  its  authorized  agent. 
(Insarance  Co.  v.  Dunn,  19  WaU,  214;  Farmers'  L.  &  T. 
Co.  V.  Macquillan,  3DiU.  279;  Minnett  v.  M.  &  St.  P.  R. 
Co.,  3  Dill.  460;'Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  63;  aea 
Taylor  v.  Shew.  54  N.  Y.  75;  Fisk  v.  ChieaHo  etc.  Co.,  6 
Blatchf.  360;  Bowen  v.  Chase,  7  Blatchf.  255;  Anonymoai, 
1  Dili.  298,  note;  Dennla  v.  Alachua  Co.,  3  Woods,  683; 
Kain  V,  Teias  &  Pac.  E,  Co.,  3  Cent.  L.  J.  IS;  contra, 
Cookev.  State  Nat  Bank,  62  N.  Y.  96.)  The  affidavit  of 
the  secretary  of  a  coreoration  must  show  that  it  ia  made 
at  the  instanco  or  order  of  the  corporation  (Dodge  v.  S. 
W.  D.  Pack.  Co..  ISMinn.  458);ftndifmad8byanoffioer 
there  moat  be  proof  that  he  was  authorized  to  make  it 
(Dodge  v.  N.  W.  U.  Pack.  Co.,  13  Minn.  458;  Mahone  v. 
M.  aL.  R.  Co.,  Ill  Mass.  72;  Qniglayv.  C.  P.  R.  Co.,  11 
Nev.  350);  but  the  president  or  general  manager  of  a  rail- 
way oorapany  is  prinjtt /neie  authorized.  (Mmnett  v.  M. 
&  St.  P.  R.  Co.,  3  Dili.  460. )  The  affidavit  mast  be  taken 
and  certified  in  accordance  with  the  lawa  oi  tt\a  Ww.'Wi 
(Bowen  v.  Chase,  7  Blatohf .  255),  and  rnvia^  ^w  a.u'dni&'a-- 
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oated  according  to  anoh.  tawa  (Bo wen  v.  Chase,  7  Blatchf. 
255:  Florence  v.  Butler,  0  Abb.  Pr.  N,  S.  6:i);  and  if 
taken  out  of  tbe  State  I17  a  commisainner,  it  must  be  cer- 
tified  to  by  the  secretary  of  state.  (Florence  v.  Butter,  S 
Abb.  Fr.  N.  S.  63.)  A  commiaaionor'a  seal  is  preaameil 
to  be  officiaL  (TanBtall  v.  Madiaon,  30  La.  An.  471.) 
ObjectionB  to  the  certiliaation  may  be  waived  by  the  ad- 
verae  party(Bowen  v.  Chaae,  7  Blatohf.  255),  and  a  faflnre 
to  object  will  be  deemed  a  waiTer,  (Mia  v.  Andes  Ins. 
Co.,  74  N.  Y.  53.)  When  filed  it  cannot  be  contradicted 
or  coQtro'rerfcBd.  (Stewart  v.  Mordeoai,  40  Ga.  1.)  The 
want  of  an  affidavit  appearing  on  the  record  is  ground  for 
ft  motion  to  remand.     (Daffv.  Duff,  31  Fed.  Rep.  772.) 

§  102>  Romnnd  of  caaxe  removed  om 
gronnd  of  prejudice  and  locat  Infla* 
ence> — At  any  time  before  the  trial  of  any  suit 
which  is  now  pending  in  any  circuit  court,  or  may 
hereafter  be  entered  therein,  and  which  has  been 
removed  to  said  court  fi'om  a  State  court  on  the 
affidavit  of  any  party  plaintiff  that  he  bad  reason 
to  believe  and  did  beHeve  that,  from  prejudice  or 
local  influence  he  was  unable  to  obtain  justice  in 
said  State  court,  the  circuit  court  shall,  on  applica- 
tion of  the  other  party,  examine  into  the  truth  of 
said  affidavit  and  the  grounds  thereof,  and,  unleaa 
it  shall  appear  to  the  satLsfaction  of  said  court  that 
aaid  party  will  not  be  able  to  obtain  justice  in  stioli 
State  court,  it  shall  cau^a  the  same  to  be  remanded 
thereto.     (Act  of  1887,  23  V.  S.  Stats.  433.) 

SHDuty'BBsHoyAL,  bm.  M. 

g  103.  Suita  iiiTolTtns  title  nBd«r 
grrants  A-omdiffiercntStaloH. — And  if  in  any 

action  commenced  in  a  State  court  the  title  of  land 
be  concerned,  and  the  parties  are  citizens  of  the 
samo  State,  and  the  matter  in  dispute  exceed  the 
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sum  or  value  of  two  thousand  dollars,  exclusive  of 
interest  and  costs,  the  sum  or  value  being  made  to 
appear,  one  or  more  of  the  plaintiffs  or  defendants, 
before  the  trial,  may  state  to  the  court,  and  make 
affidavit  if  the  court  require  it,  that  he  or  thev  claim 
and  shall  rely  upon  a  right  or  title  to  the  land 
under  a  grant  from  a  State,  and  produce  the  orig- 
inal grant,  or  an  exemplification  of  it,  except  where 
the  loss  of  public  records  shall  put  it  out  of  his  or 
their  power,  and  shall  move  that  any  one  or  more 
of  the  adverse  party  inform  the  court  whether  he 
or  they  claim  a  right  or  title  to  the  land  under  a 
grant  from  some  other  State,  the  party  or  parties 
so  required  shall  give  siteh  informa'tion,  or  other- 
wise not  be  allowed  to  plead  such  grant  or  give  it 
in  evidence  upon  the  trial;  and  if  he  or  they  inform 
that  he  or  they  do  claim  under  such  grant,  any  one 
or  more  of  the  party  moving  for  such  information 
may  then,  on  petition  and  bond,  as  hereinbefore 
mentioned  in  this  act,  remove  the  cause  for  trial  to 
the  circuit  court  of  the  United  States  next  to  be 
holden  in  such  district;  and  any  one  of  either  party 
removing  the  cause  shall  not  be  allowed  to  plead  or 
give  evidence  of  any  other  title  than  that  by  hi"' 
or  them  stated  as  aforesaid  as  the  ground  of  his  or 
their  claim."  (Act  of  March  3,  187.5,  sec.  3;  as 
amended  by  Act  of  August  13,  18SS,  25  tf.  S. 
Stats.  433.) 

Note. — The  originitl  eection.  Rev.  Stata.  eec.  647,  wan 
repealed  and  eonaolidated  with  sectioQ  3  of  the  Removal 
Act.     (Osgood  V.  G.  D.  etc.  R.  Co.,  6  Biss.  330.) 

Conflicting  land  girants.— A  party  who  claims  land 
under  an  act  of  Congress  ijapoaing  a  dvtact  'ta.x  lai-j  ^t- 
Dtatn  BiuoviL  -30. 
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lOve  an  ejeatment  suit  conoemiag  it.     (!P(_  __ 

Woolw.  170.)  CoutraverBiea  between  citizena  datUlng' 
Ituida  nader  grants  from  diHerent  States  are  within  the 
jurisdiction,  iiotwitlutaudiDg  one  of  the  States  at  the  time 
□f  the  first  grnnt  was  a,  part  of  the  other.  (Town  of  Pair- 
let  v.  Clark,  DCraaoh,  202.)  It  is  the  first  grant  whudi 
prases  leK^l  title  and  authorizes  juriHdiction.  (Colaon  v. 
Lewis,  2  Wheat.  377.)  If  a  Stiite  issues  a  grant  under  th^ 
Bothority  of  a  compact  with  another  State,  the  case  cao- 
not  beremoved.  (Thompson  v.  KeDdricka,  5  Hayw.  IIS.) 
The  right  under  this  section  to  remove  depends  on  thb 
value  of  the  land  and  not  on  the  title  (Thompson  v.  Keo- 
dricks,  5  Hayw.  115);  and  witnesses  may  be  produood  to 
VTOxe  its  value,  (Thompson  v.  Kondricks,  5  Hayw.  115.) 
The  party  applyiuj;  on  tlie  gronnd  of  grants  from  Jiffereut 
States  mast  produce  his  grant  in  evidence  (Thompson  v. 
Keudricks,  5  Uayw.  1  IS);  out  a  grant  based  on  a  wamutt 
and  location  made  before  the  separation  of  a  part  of  a  Stata 
is  sufficient  showing.  (Colson  v.  Lewis,  2  Wheat.  397; 
Town  of  Pawlet  v.  Clark,  9  Craneh,  292.)  A  party  who 
ulaims  under  a  grant  from  the  State  in  which  suit  is  pend- 
ing cannot  remove  the  nose.  (Shepherd  v.  Young,  1 
Mon.  203.) 

§  104.  KemoTal  of  caases  agraiMn. 
perBonn    denied   any   civil   rIgblHi  etc>— 

When,  any  civil  suit  or  criminal  prosecution  is 
commenced  iu  any  State  court  for  any  canae 
whatsoever  against  any  person  who  ia  denied  or 
cannot  enforce  in  the  judicial  tribunals  of  the 
State,  or  in  the  part  of  the  State  where  Buoh 
suit  or  pvoaecution  ia  pending,  any  right  eecored 
to  him  by  any  law  providing  for  the  equal  civil 
lights  of  citizens  of  the  United  States,  or  of 
all  persona  within  the  jurisdiction  of  the  TToited 
States,  or  against  any  officer,  oivU  or  militaiy, 
or  other  person,  for  any  arrest  or  iniprisomnent 
or  other  trespasses  or  wrongs,  made  or  com- 
mitted by  virtue  of  or  under  color  of  authority 
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derived  from  any  law  pi-oviding  for  equal  rights  as 
iiforesaid,  or  for  refnsing  to  do  any  act  on  the 
gi'oiind  that  it  would  be  inconsistent  with  such 
law,  such  suit  or  prosecution  may,  upon  the  peti- 
tion of  such  defendant,  filed  in  said  State  court,  at 
any  time  before  the  trial  or  final  hearing  of  the 
cause,  stating  the  facts  and  verified  by  oath,  be 
removed,  for  trial  ia  the  next  circuit  court  to  be 
held  in  the  district  where  it  is  pending.  Upon  the 
filing  of  such  petition  alt  further  jtroceedinga  in  the 
State  courts  shall  cease,  and  shall  not  be  resumed 
except  as  hereinafter  provided.  But  all  bail  and 
other  security  given  in  such  suit  or  prosecution 
shall  continae  in  like  force  and  effect  as  if  the  same 
had  proceeded  to  final  judgment  and  execntion  in 
the  State  court.  It  shall  be  the  duty  of  the  clerk 
of  the  State  court  to  furnish  such  defendant  peti- 
tioning for  a  removal  copies  of  said  process  against 
him,  and  of  all  pleadings,  depositions,  testimony, 
and  other  proceedings  in  the  case.  If  such  copies 
are  filed  by  said  petitioner  in  the  circuit  court  on 
the  fii-st  day  of  its  session,  the  cause  shall  proceed 
therein  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process;  and  if  the  said 
clerk  refuses  or  neglects  to  furnish  such  copies,  the 
petitioner  may  thereupon  docket  the  case  in  the 
circuit  court,  and  the  said  court  shall  then  have 
jurisdiction  therein,  and  may,  upon  proof  of  anch 
i-efusal  or  neglect  of  said  clerk,  and  upon  reasona- 
ble notice  to  the  plaintiff,  require  the  plaintiff  to 
file  a  declaration,  petition,  or  complaint  in  the 
cause;  and  in  case  of  his  default  may  order  a  non- 
suit and  dismiss  the  case  at  the  costs  of  the  plain- 
tiff, and  such  dismissal  shall  be  a  bar  to  a-ti^  ^■o.'ri&ei 
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suit  touching  the  matter  in  contro'ra 
without  such  refusal  or  neglect  of  said  tuert  tot 
nish  such  copies  and  proof  thereof,  the  petitioner 
■  removal  faila  to  Sle  copies  in  the  circuit  court 
herein  pi'ovided,  a,  certificate,  under  the  aeal  of  ' 
the  circuit  court,  stating  such  failure,  shall  be  ' 
given,  and  upon  the  production  thereof  in  the  said 
State  court  the  cause  shall  proceed  theretu  aa  if  no 
petition  for  a  removal  had  been  filed.  [See  sec. 
1977.1    (^«^-  Stat.  see.  641.) 

Seo  DeatJ'fl  Rehotal,  bbil  IDL 

Ifote. — This  section  is  not  in  conflict  with  the  Coiuti- 
tntion  of  the  United  States.  (Strauder  v.  West  V».,  100 
U.  8.  303;  Fitzgerald  v.  AQniaii,  22  Alb.  L.  J.  218;  State 
T.  DnnJap,  65  N.  C.  491;  Capehort  v.  Stewart,  80  N.  C, 
101.)  Under  the  acta  of  lS63and  ISGG,  itis  indiapensBbb 
that  the  petition  tiled  be  properly  vcHlJed.  {Florence  t. 
Batler,  9  AbL.  Pr.^  N.  S.  63.)  That  the  Act  oE  Marot  3. 
1863,  embodied  in  this  section  is  constitutional:  See' 
IHaCorioick  v.  Humphrey,  27  Ind.  144;  McCormick  v, 
Mayfield,  27  Ind.  143;  State  v.  (Jotninon  PleAS,  15  Ohio 
St  377;  Hodgson  v.  MUward,  3  Grant,  412;  Kulp  r.  Bick- 
etts,  3  Grant,  420. 

Denial  of  civil  rights. — The  CoDatitntion  and  laws 
of  the  United  States  make  the  rights  and  responsibilitiee, 
civil  and  criminal,  of  the  white  and  colored  races  ezaotfy 
the  same  (Virainia  v.  Riyes,  100  U.  S.  313);  and  ConRTBM 
baa  power  under  the  Fourteenth  Amendment  to  Beonra  Ule 
rights  of  the  colored  race,  and  enforce  their  recomitiait, 
by  providing  for  the  removal  of  causes  into  the  Fedenl 
oonrts  where  these  rights  wUl  be  acknowledged,  if  denied 
\  to  them  in  the  State  court  (VirBinia  v.  Hives,  lOOU.  8. 
313):  and  thia  section  was  intended  as  a  protection  to  them 
against  State  action,  and  af^ainat  that  alone.  (VirgiuM  v. 
Rivea,  100  U.  S.  313.)  It  is  only  when  some  State  law, 
ordinance,  regulation,  or  custom  hostile  to  these  rights  ia 
alleged  to  exist  that  a  removal  can  be  had  nnder  the  S — ^ 
oImhc  of  this  section.     (In  re  Wella,  3  Woods,  1™ ' 
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coloreil  person  cannot  remnve  his  nause  nalBBS  ha  can  flhow 
that  iJeiiiiLl  of  hiB  civil  rights  arises  from  an  act  of  tbe 
oivil  goveruraeiit  of  the  Stata.  (Fowlkea  v.  Fowlkea,  8 
Chic.  L.  N.  41.1  Thia  section  iloea  not  apply  whore  the 
denial  of  equal  rights,  or  an  inability  tn  enforce  them  re- 
sults from  the  action  of  the  jadiciary  (Ex  parte  Virmnia, 
IDO  U.  a.  339|i  it  maet  he  a  denial  or  iaability  reaStiog 
from  tho  Constitution  or  kira  of  the  State  (Ex  parte  Vir- 
Kinia,  100  .U.  S.  3'M);  audit  refers  to  letjaldrsabilitiea  and 
legiil  impedimenta,  and  not  to  private  infringements  by 
prejudice  or  otherwise,  when  the  laws  thsmselvea  are  im- 
partial and  flufiicient.  (Strander  v.  Woat  Virginia,  100 
U.  S.  303;  State  v.  Gaines,  3  Woods,  342;  In  re  WeUs,  3 
Woods,  128;  Thomas  v.  State,  58  Ala.  365;  State  v. 
Gleason,  12  Fla,  190;  Fitzgerald  v.  Allman,  83  N.  C.  492; 
State  V.  Small.  11  Rich.  S.  C.  262;  SUte  v.  Dubnolet  10 
Chic.  L.  N.  132;  Le  Grande  v.  United  States,  13  Fed. 
Bep.  577,  note,  6S3;  coiUra,  BUte  v.  Dunlap,  t)5  N.  C.  491. 

In  crimmal  cases. — A  criminal  case  cannot  be  re- 
moved prior  to  finding  an  indictment,  (Com.  v.  Artman, 
3Gratt.  436;  see  People  v.  Murray,  5  Parker  Cr.  C.  577.J 
If  indicted  for  an  oti'eaae,  a  colored  pnrsonniayremoveljio 
cause  if  the  State  law  allows  none  but  white  men  to  serve 
as  jurors  (StraudGr  v.  West  Virginia,  100  U.  iS.  303);  but 
themerefaot  that  a  grand  ofpetit  jury  ia  nut  nmiseil  jury 
does  not  give  theright  to  a  removal  (Ei  parte  Virginia,  100 
U.  S.  339;  contra.  Ex  parte  Burwell,  3  Hnghea,  659);  but 
a  statute  singling  out  colored  persons,  and  denying  them 
the  right  to  act  as  jarora,  denies  them  the  eijnal  protectiou 
of  the  laws.  (Sttauder  v.  West  Virgmia,  100  U.  3.  303; 
aea  Cases  of  County  Judges,  3  Hughes,  576.)  Color  of 
office  is  an  apparent  or  pritaafade  right,  an  appearance  of 
right  or  authority  (Hodgson  v.  Milward,  3  Grant.  412; 
Kulp  v.  Ricketts,  3  IJrant,  420);  and  anthority  means  a 

Eruper  legal  or  constitutional  anthority.  (State  v.  Blias,  3 
rant,  4^. )  An  officer  who  is  acting  in  good  faith  under 
a  warrant  is  acting  under  color  of  authority.  (State  v. 
Common  Pleas,  15  Ohio  St.  377;  Hodgson  v.  Milward,  3 
Grant,  41S.)  An  action  for  an  arrest  by  the  officer  o(  a 
municipal  corporation  cannot  he  removed.  (Woodson  v. 
Fleck,  Chase,  305.)     Although  the  petition  states  that  he 
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I  vaa  an  oiftciir.  yet  it  intiBt  also  state  the  wrong  charged, 
and  that  it  was  doae  by  virtce  of  authority  derived  from 
the  law,  (Short  v.  Wilson,  1  Bush,  330;  Skeen  v.  Hunt- 
ington, 25  Ind.  511).)  A  person  who  denies  participatirai 
in  an  arrest,  and  cliargca  it  upon  a  Federal  soldier,  oaimot 
remove.  (Elford  v.  Bavins,  IBnah,  400.)  Wherean^ro  , 
indicted  for  a  felon;  petitions  on  tbe  ground  that  persons 
o£  Afrioan  descent  were  excluded  from  the  jury,  the  peti- 
tion may  be  denieil.  (Nenl  v.  State,  103  U.  S.  370;  Budi 
V.  Ky.,  ISnp.  Ct.  Rep.  625.)  The  trial  of  a  cause  forrapo 
ia  removable.  (Neal  v.  State,  11)3  U.  S.  370;  Strander  v. 
West  Virginia,  100  U.  S.  303;  Virginia  v.  Rivea,  100 
TJ.  S.  313;  Es  parte  Virginia,   100  U.  S.  339.) 

Procoedinge.  — Under  tiiis  section  eaoh  defendant  may 
alone  remove  the  cause.  (State  v.  Common  Pleas,  15  Ohio 
St.  377.)  Upon  liling  a  verified  petition  the  party  is  en- 
titled to  a  removal  as  of  conrae  (Siebreeht  v.  Bntler,  2 
Abb.  Pr.  N.  S.  3(il;  State  v.  Common  Pleas,  15  Ohio  St. 
377);  bat  the  petition  must  ebow  which  of  the  rights  «e- 
cored  under  the  civil-rights  bill  have  been  denied  by  tha 
State  court  (Stite  v.  G  eason,  12  Fla.  190);  it  must  affirm- 
atively show  that  the  case  is  of  a  class  described  in  the 
■tatuto  as  removable,  (Patrie  v,  Murray,  43  Barb.  323; 
Hodaon  v.  Milward,  3  Grant,  41'2.)  The  act  pravides  for 
removing  the  whole  suit,  no  matter  who  the  parties  axe, 
or  what  relief  is  sought.  (Fisk  v.  Union  Pac.  R.  Co.,  fi 
Blatchf.  3G-2.I  To  entitle  defendautto  the  onler  of  re- 
moval there  must  be  some  color  of  aubstaace  in  the  qnes- 
tiont  (Jones  v.  Seward,  40  Barb,  563);  and  if  counter-affi- 
davits are  admitted  without  objection,  he  is  not  entitled 
to  remove  if  the  legal  results  of  the  case  presented  ahoir 
tjiat  he  hae  no  rights.  (Short  v.  Wilson,  1  Bush,  35a] 
It  is  not  necessary  to  obtain  the  assent  of  the  State  conrt 
nndor  this  section.  (Eell  v.  Dix,  49  K.  Y.  232.)  The 
jariadiction  of  the  circuit  court  under  this  section  was  not 
taken  away  by  the  Act  of  1867.  (Gazaway  v.  Dana,  10 
BlatchF.  34.)  On  petition  filed,  the  Federal  court  i»eD- 
titled  to  assert  ita  jnriBdlotiDU  by  proper  process,  and  it  i* 
the  duty  of  the  State  court  to  yield  obedience  thereto  (In 
re  Wells,  3  Wootls,  128);  and  if  the  State  court  proceed* 
to  try  a  party  in  a  criminal  case  after  the  filing  of  t* 
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ii  Hutfhea,  559.)  The  removal  autborizeS  ia  beforB  tri&l 
or  tinal  hearing,  but  ja(li9ial  inimctiong  of  coiutitatioDal 
rights,  after  trial  commeiiced,  are  left  to  the  teviaoiy 
power  of  the  Federal  oourta.  (Virginia  v.  Kivcs,  100  U. 
S.  313;  as  to  secood  indictment,  aee  Buah  v.  Ey.,  1  Sup. 
Ct.  Rep.  G'25.)  A  auit  to  try  title  to  a  State  office  cannot 
be  removed  on  the  alleged  grounda  that  by  bribery  and 
threats  colored  voters  were  prevented  from  voting.  (Dn- 
budet  V.  State,  103  U.  S.  560.)  An  action  of  ejectment 
is  not  within  the  provisions  of  this  section.  (Bigelow  v, 
Forrest,  <J  Wall.  339;  Martin  v.  Snowden,  18  Grant,  100. 

§  lOS.  WheD  petitloDer  in  in  ftetnftl 
cnMody  or  State  court. —  When  all  the  acts 
necessary  for  the  removal  of  any  suit  or  prosecu- 
tioa,  as  provided  in  the  preocding  Hection,  Lave 
been  performed,  and  the  defendant  petitioning  for 
such  removal  is  in  actual  custody  on  process  issued 
by  said  State  court,  it  shall  be  the  duty  of  the 
clerk  of  said  circuit  court  to  issue  a  writ  of  habeaa 
corpus  cum  cohbo,  and  of  the  marahul,  by  virtue  of 
said  writ,  to  take  the  hody  of  the  defendant  into 
hia  custody,  to  be  dealt  with  in  said  circuit  court 
according  to  law  and  the  orders  of  said  court,  or,  in 
vacation,  of  any  judge  thereof  ;and  the  mai'sh^  shall 
file  with  or  deUver  to  the  clerk  of  said  State  court 
a  duplicate  copy  of  said  writ.(Eev.  Stats,  sec.  742.) 

Habeas  corpus. — The  writ  at  habeas  corpus  must  be 
allowed  by  the  judge  before  it  con  be  issued.  It  may  be 
issued  by  the  circuit  court  for  the  purpoae  of  securing 
jurisdiction.    (In  re  Wells,  3  Wooda,  \'2S.) 

$  106.  Remoral  of  Halts  and  proaecn- 
tions  ■Lg'alnHt  revenue  oflicora  and  offi> 
<.-erN  aotltts    under    reKl*trntion    tan's.— 

""  '  *'  "    ■  lal  prosecution,  i% 
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commenced  in  any  court  of  a  State  againet  any 
officer  appointed  under  or  acting  by  aathority  of 
any  revenue  law  of  the  United  States  now  or  here- 
after enacted,  or  against  any  person  acting  niider 
or  by  authority  of  any  sucli  officer  on  account  of 
any  act  done  under  color  of  his  office  or  of  any 
Buch  law,  or  on  account  of  any  right,  titla  or  60- 
thority  claimed  by  sach  officer  or  other  person 
under  any  such  law;  or  is  commenced  against  any 
person  holding  property  or  estate  by  title  derived 
from  any  such  officer,  and  affects  the  validity  ot 
any  anch.  revenue  law;  or  is  commenced  against  any 
officer  of  the  United  States,  or  other  person,  oa 
account  of  any  act  done  under  the  provisions  ol 
Title  XXVI,  "  The  Elective  Fi-anchi*  ." 

mt  of  any  right,  title,  or  authority  claimed  by 

Bueh  officer  or  other  person  under  any  of  said  pro- 

vifiions,  the  said  suit  or  prosecutiou  may,  at  any 

time  before  the  trial  or  final  hearing  thereof,  'be 

removed  for  trial  into  the  circuit  court  next  to  bo 

holden  in  the  district  where  the  same  is  pending, 

upon  the  petition  of  such  defendant  to  said  circuit 

court,  and  in  the  following  manner;  Said  petition 

diB,]l  set  forth  the  nature  of  the  suit  or  prosecution, 

and  be  verified  by  allidavit;  and,  together  with  a 

certificate  signed  by  an  attorney  or  counselor  at 

I  law  of  some  court  of  record  of  the  State  where  such 

I  suit  or  prosecution  is  commenced,  or  of  the  United 

I  States,  stating  that,  as  counsel  for  the  petitioner, 

L  Le  has  examined  the  proceedings  against  him,  and 

f  oarefnlly  inquired  into  all  the  matters  set  forth  in 

I  the  petition,  and  that  he  believes  them  to  be  true, 

I  shall  be  presented  to  the  said  circuit  court,  if  in 

\  session,  or  if  it  be  not,  to  the  clerk  thereof  at  Iju 
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office,  aad  shall  be  filed  in  said  office.  The 
aba.]l  thet-dupon  be  entered  oil  the  docket  of  the 
circuit  court,  and  Bhttll  pi'Oceed  as  a  cause  origiaaljy 
commenced  in  that  court;  but  all  bail  and  other  se- 
curity given  upon  such  suit  or  prosecution  sball 
continue  in  like  force  and  effect  as  if  the  same  had 
proceeded  to  final  judgment  and  execution  in  the 
State  court.  When  the  suit  ia  commenced  in  the 
State  court  by  Bummona,  aubptena,  petition,  or  an- 
other process  except  capias,  the  clerk  of  the  circuit 
court  shall  isaue  a  writ  of  certiorari  to  the  State 
court,  requiring  it  to  send  to  the  circuit  court  the 
record  and  proceedings  in  the  cause.  When  it  is 
commenced  by  capias,  or  by  any  other  similar  form 
of  proceeding  by  whichapetsonalarrest  is  ordered, 
he  shall  issue  a  writ  of  habeas  corpus  cmm  causa, 
a  duplicate  of  which  shall  be  delivered  to  the  clerk 
of  the  State  court,  or  left  at  his  office  by  the  mar- 
shal of  the  district,  or  his  deputy,  or  by  some  person 
duly  authorized  thereto;  and  thereupon  it  shull  be 
the  duty  of  the  State  court  to  stay  all  further  pro- 
ceedings in  the  cause,  and  the  suit  or  prosecution, 
upon  delivery  of  such  process,  or  leaving  the  same 
as  aforesaid,  shall  be  held  to  be  removed  to  the  cir- 
cuit court,  and  any  (ui-ther  proceedings,  trial,  or 
judgment  therein  in  the  State  court  shall  be  void. 
And  if  the  defendant  in  the  suit  or  prosecution  be 
in  actual  custotly  on  mesne  process  therein,  it  shall 
be  the  duty  of  the  marshal,  by  virtue  of  the  writ  of 
habeas  corpus  euTtb  causa,  to  take  the  body  of  the 
defendant  into  his  custody,  to  be  dealt  with  in  the 
cause  according  to  law  and  the  order  of  the  circuit 
court,  or,  in  vaoatioo,  of  any  judge  thereof;  and  if, 
upon  tfae  removal  of  such  sait  or  ■ptoaecu'twiivA'^"'^'' 
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made  to  appear  to  the  circuit  court  tliat  no  copy  of 
the  recoi'd  and  proceedings  therein  in  the  State 
court  can  be  obtained,  the  ciivmib  court  may  allow 
and  require  the  plaintiff  to  proceed  de  nova,  and  to 
file  a.  declaratiou  of  his  cause  of  action,  and  the  par- 
ties may  thoi-eupon  proceed  as  in  actions  origin&Uy 
brought  in  said  circuit  court.  On  ftiilure  of  the 
plaintiff  so  to  proceed,  judgment  of  wojijJrose^MiiMr 
may  be  rendered  against  him,  with  costs  for  the 
defendant     (Kev.  Stata.  sec.  643.) 


Kote.— This  SBotiooiBnotiiieonSiot  with  the  Consti- 
tnttcm  IVenable  v.  RichaFds,  1  Hugbss,  32G;  Teuneaaee 
V.Davis,  lOOU.  S.  257;  Statev.  Port,  3  Fed.  Rep.  ■■" 
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lor  the  collection  of  diitiea  on  imports.     (Veoablev.  lUch- 
■rds,  4  Marr.  Truus.  CSS. ) 

In  general. — ^Thie  section  contemplates  a  cliaiOge  of 
tribunal  and  not  of  praaecutiat;  officers.  (State  v.  Kiaac- 
wa,  8  Fed.  R«p.  411.)  The  objeut  beinfito  take  from  tll« 
Btata  court  jariBdictioa  of  all  caaee  that  fall  within  iti 
terms  as  soon  as  they  are  commenced.  (State  v.  Port,  3 
fed.  Rep.  121;  4  WooJg,  613.}  The  jarisdiutiou  o!  ths 
circait  court  in  original  auita  between  citizenB  of  the  auDa 
State  in  internal  revenue  casoa  conferred  by  the  aot  ot 
June  30,  1864,  vaa  taken  away  by  the  act  of  Jnly  13.  1880 
(Ins.  Co.  V.  Ritchie,  5  WaC.  541);  but  it  is  eaved  by  the 
tatter  act,  if  the  jnstica  of  the  circuit  court  ia  of  opinioD 
that  the  causa  would  be  removable  under  snch  act,  (City 
of  Philadelphia  v.  The  Collector,  5  WalL  7-20. )  This  bm- 
previously  held  to  be  in  force  as  to  the  removal 
10  cauaea,  except  thofie  arising  under  the  internal 
laws.     (Peytou  v,  Blias,  I  Woolw.  170;  Stevens 
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V.  Mack,  3  Blatclif.  514.)  A  removal  under  this  aection 
does  not  bring  witli  it  tha  State  law  aa  to  ooata.  Tliey  are 
subject  to  tbe  twelfth  seotioa  of  the  Jndiciaiy  Act. 
(Wood  V.  Matthews,  2  BlatcM.  370.)  The  government  ia 
responsible  for  cterka'  ubargaa  for  necessary  aervicea  on  the 
removat  of  election  cases.  (la  rs  Clerks'  Charges,  6  Fed. 
Rep.  440. )  Where  plaintiff  appeals,  defendant  cannot  re- 
move.    (Price  V.  Sommara,  8  Chic.  L.  N.  290. ) 

Suit  removable,  —Any  law  which,  providea  for  tha 
aasusament  and  collection  of  a  tax  to  defray  the  e:rpen- 
aes  of  government  is  a  revenue  law.  (Peyton  v.  Blias,  1 
Woolw.  170;  «BeWamerv.Fowlar,4Blatohf.  311.)  Soan 
act  that  imposes  a  direct  tax  is  a  revenue  law.  (Peyton  v. 
Blias,  1  WddIw.  170,)  Theduty  paid  for  the  carriage  oflet- 
ters  by  tbe  agency  of  tbe  goveminent  is  a  branch  of  tbe  pab- 
lic  revenue.  (Wamerv.  Fowler,  4  Bktcbf.  311.)  A  salt 
asalnat  ati  officer  may  be  removed,  although  he  ia  aued  in- 
dividually,  and  is  eooght  to  be  held  as  a  wrong-doBT. 
(Van  Zandt  v.  Maxwell,  2  Blatchf.  421.)  So  an  action  of 
slander  gainst  a  revenue  officer  is  removable  (Buttotr  v- 
Miller,  I  Woods,  620) ;  or  an  action  againat  a  collector  of 
internal  revenue  to  recover  money  alleged  to  have  been 
illegally  exacted  (Philadelphia  v.  Collector,  5  WaU.  720; 
(Salt  Co.  V,  Wilkinson,  8  Blatchf.  30;  conlra,  Stevenav. 
Mack,  5  Blatchf.  614);  or  against  a  poBtmaater  for  a 
wrongful  refusal  to  deliver  a  letter.  (Warner  v.  Fowler, 
4  Blatchf,  311,)  The  right  to  remove  is  given  in  any  cose 
provided  for  without  regard  to  the  amount  in  controversy 
(Wood  v.  Matthews,  2  Blatchf.  370),  and  withoat  regard 
to  the  enpanae  or  inconvenienea  of  the  parties.  (Wood  v. 
Matthews,  2  Blatchf.  370,)  A  suit  by  an  in  former  against 
a  collector  to  recover  a  share  of  a  forfeiture  may  bo  re- 
moved. (Van  Zandt  v.  Maxwell,  2  Blatchf.  491,)  A 
conunissioner  iued  for  fees  illegally  exacted  cannot  re- 
move tbe  suit,  (Benchley  v.  Gilbert,  8  Blatchf,  147.)  A 
member  of  a  returning  boardis  a  State  officer.  (Ex  parte 
Anderson,  3  Woods,  194.)  A  marahal  aned  for  trespass 
in  taking  goods  on  execution  cannot  reuiove.  (McKee  v. 
Kaina,  10  Wall.  22.) 

Criminal  caaes,— Tliia  section  applies  to  criminal 
cases  where  the  defense  arises  onder  a  law  o£  ttie^iviAei. 
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States.     (FiinUey  v.  Sattarfield,  3  Woods,  50^ 

Daria,  13  S.  C.  538.)    A  erimiiial  procoedinK  is 

menced  till  the  warrant  ia  ieaued  (State  v.  Port,  S 

Rep.  117;  4WoodB,  513);  but  is  commenoed  as  eot 

the  warrant  is  iaaaed  (Statu  v.  Bolton,  U  Fed.  Rep.  217): 
and  when  tlie  warrant  is  issued,  it  ia.  removable,  althou^ 
iasued  by  a  jnatice  of  tbe  peaue.  (State  v-  Port,  3  F^ 
B^ep.  117;  4  Woods,  513;  State  v.  Boltoo,  11  Fed,  Rep. 
217.)  If  removed  after  arreat  and  before  oommitmaD^ 
the  prBiimicary  examinatiou  may  be  token  bofore  tiig 
court  (State  v.  Port,  3  Fed.  Rep.  117;  i  Woods.  613);  and 
if  removed  before  indiutment^  tba  iodictineiit  ta^y  be 
found  by  the  grand  jnry  of  the  cironit  uourt.  (Stats  t. 
Fort,  3  Fed.  Rep.  117;  4  Wooda,  613.)  A  party  indicted 
n  a  State  court  for  an  actiou  done  under  color  of  the 

)nae  laws  may  remove  the  canse  into  the  Federal  c 

^Georgia  v.  O'Grady,  3  Woods,  46if;  Findley  v.  Sattv- 
lield,  3  Woods,  504;  Teaneasee  v.  Davis,  100  V.  S.  257i 
State  V.  HoakioB,  77  N.  C.  530);  but  a  person  indicted  for 
maintaining  a  nuiaaniMi  nuder  the  laws  of  n  State  oaiuuit 
remove  the  cause.  (Com.  v.  Caaey,  S4  Muss.  214.)  If  ft 
criminal  case  is  removed,  it  must  be  determined  aooordiflg 
t«the  law  of  tbe  State.  (Tenneaaea  v.  Bavia,  100  D.  £ 
257;  Georgia  v.  O'Grady,  3  Woods,  469;  Findley  v.  Sat- 
terfield,  3  Woods,  504.) 

Practice  and  ptocedure. — Under  this  aeotion  a 
removal  may  lie  hod  without  regard  to  che  amount  in  ecu- 
troversy.  (Wood  v.  Motthewa,  3  Blatchf.  370.)  The  pro- 
ceedings are  couiined  to  action  in  circait  court;  the  statUtB 
addresaea  the  State  court  wholly  by  inhibition.  (EiA: 
V.  Uuioa  Pac.  R.  Co.,  6  Blatobf.  362.)  All  that  tin 
statute  requires  is  that  it  shall  appear  from  (ha  petitiim 
that  defendant  was  sued  on  account  of  acts  done 
by  him  under  the  laws  of  the  United  Statea  (Abranckaa 
V.  Schell,  4  Blatchf.  356);  and  the  petition  most  show  • 
case  arising  uoilar  suuh  laws,  and  must  show  a  defeoM 
thereto  that  upon  the  facts  it  ma;  appear  that  some  mftto- 
lial  queation  may  arise  under  those  laws.  (SnlemA  LoweU 
R,  Co.  V.  Boston  &  LoweU  R,  Co..  21  Law  Reporter,  2ia) 
It  must  specify  theact  done  (Gx  parte  Anderson,  3  Woodi^ 
124),  but  it  need  not  state  the  particular  process  or  wijfa 
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(Abraiichos  v.  Schell,  4  Blatchf.  266.)  TMe  act  applies 
to  every  ca,ao  whore  the  oQenae  alleged  ia  committed 
UDder  the  color  of  office  (Vecutble  v.  Kichaj\lB,  I  Hughes, 
320;  Findley  v.  SatteraalJ,  3  Woods,  S(i4);  and  the  ques- 
tiuu  woetber  property  wim  seised  by  defendant  iu  tho 
jierfurmaiica  of  bia  official  dutica  ia  a  matter  involved  in 
the  merits,  and  not  to  ha  raised  ou  a  motion  to  dismiss  the 
suit.  (Wood  V.  Matthews,  '2  Blatchf.  370.)  A  suit  against 
a.  United  States  officer  is  not  removable  nnder  the  act  of 
1833,  on  the  ground  that  the  act  complained  of  wus  done 
under  the  iostructions  of  the  treasury  department.  (Vic- 
tor V.  Cisco,  5  Blatchf.  128;  but  see  Benohley  v.  Gilbert, 
8  Blatcht.  147;  Salt  Co.  v.  Wilbinaon,  8  Blatchf,  30.) 
The  statnte  requires,  when  the  proper  petitioa  and  oertifl-  * 
cate  bavo  been  Klad,  that  the  clerk  sball  tile  said  petition, 
and  "shall  enter "  thecanse  Q|)oti  the  docket  of  the  circuit 
court  as  pending,  and  "shall  laaue"  dcplicate  writs,  etc 
(In  re  Clarke's  Charge,  5  Fed.  Kcp,  441.)  The  criminal 
prosecution  is  commenced  within  ttio  meaning  of  this  aee- 
tioa  as  soon  as  a,  warrant  has  been  issued,  and  ia  then, 
removable  (State  v.  Bolton,  11  Fed.  Rep,  217);  and  the 
tiling  o£  the  petition  and  the  servioe  on  the  State  court  of 
a  daplicatp  of  the  writ  of  habeai  corpus  cum  eayisa,  ipao 
facto  removes  the  proaecntion,  (State  v.  Fort,  3  Fed.  Sep. 
124;  4  Woods,  513.)  It  is  the  dnty  of  the  clerk  ia  vaca- 
tion to  see  that  the  petition  contains  the  averments  neceB- 
sary  to  bring  the  ease  within  tbo  statute.  (Salem  &  Low- 
ell R.  Co.  V.  Boston  &  L.  II.  Co.,  21  Law  Rep.  210.)     ■ 

g  107.      RemoTBl  of  Hutta  bj  nlieuH  !■  a 

particular  cawe.— Wtenever  a  personal  action 
has  been  or  shall  be  brought  in  any  State  court  by 
an  alien  against  any  citizen  of  a  Ktate  who  is,  or, 
at  the  time  the  alleged  action  accrued,  woa  a  civil 
officer  of  the  United  States,  being  a  non-resident 
of  tliat  State  wherein  jurisdiction  is  obtained  by 
the  State  court  by  personal  aervico  of  procB85,Kuch 
action  may  be  removed  into  the  circuit  court  of  the 
United  States  in  and  for  the  district  in  which  the 
defendant  shall  Lave  been  served  -wiUi  \\v.«  \n:t)ces.v,, 
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in  the  same  manner  asnowprovidedfor  therv«uuTM 
of  an  action  brought  in  a  State  court  by  the  provisions 
of  the  precBtliiig  section.      (Rev.  Stats,   sec   64i.) 
See  Destr'B  Rehotil.  uc  IM. 

i  Enforcing-  removal. — Certiorari  will  lie  to  bring  the 
record,  and  if  the  defendmit  is  in  oaBtudy,  habenB  corpus 
li«8  to  bring  tlio  party.  (State  v.  HoBkioB,  77  N.  C.  530; 
aee  Com.  v.  Casey,  94  Mass.  214;  Peoplev.  Murray,  5 
ynrker  Cr.  C.  577. )  They  iasoe  for  thosa  pucpoaes  only 
^Abranchea  v.  Schell,  4  Blatchf.  2SS).  and  their  iBSoance 
jaonlyamodeof  notihcation  to  the  State  court.  (Fisk  v. 
TJnion  Pac.  R.  Co.,  6  Blatchf.  362.)  Service  by  leaving  n 
dnplicate  with  the  clerk  of  the  State  court  is  sufficient 
(Abranchaa  v.  Suell,  4  BlatchL  25G);  and  if  delivered  to 
or  left  at  the  offion  of  the  clerk,  the  caaeis  ipso  Jhelo  to- 
moved  (Fisk  V.  Union  Pac.  E.  Co..  G  Blatchf.  362),  and 
no  return  is  neoesaary.  (Fiak  v.  Union  Pac  R.  Co.,  fi 
Blatchf.  362.)  An  application  for  a  certiorari  must  state 
facts  sufficient  to  show  a  cauae  within  the  provision  of 
the  statute;  it  is  net  anfficieot  ta  state  facts  generally,  u 
that  he  intenda  to  rely  oa  the  revenue  laws  of  the  State. 
(Salem  &  Lowell  R.  Co.  v.  Boston  &  L.  R.  Co.,  11  Tha 
Reporter,  210.)  A  criminal  case  cannot  be  removed  be- 
fore indictment  found.  (Com,  v.  Artman,  SGrant,  ^G.) 
The  prosecution  in  cases  of  murder  is  not  commenced  b^ 
fore  accDsedis  called  to  answer  for  the  olTenae.  (Oeor^ 
V.  O'Grady,  3  Wooda,  496.)  It  estends  to  an  action 
Bgainat  a  postmaster  for  the  wrnngfn)  refusal  to  deUver 
a  letter  (Warner  v.  Fowler,  4  Blatchf.  ail;  Wilaon  v. 
Pearaon,  13  Fed.  Rep.  3S6;  21  Blatchf.  113);  as  post-office 
laws  are  revenue  hiwa.  (Warner  v.  Fowler,  4  Blalohf. 
311.)  Cases  ariainB  under  a  direettax  law  are  movable. 
(Paytonv.  Bliss,  1  Woolw.  170.)  The  collector  of  oustomB, 
if  served  with  a  foreign  attachment,  may  remove  the 
cause.  (Fischer  v.  Daudistal,  9  Fed.  Rep.  14.'i.)  A  nit 
against  a  collector  for  slander  (Buttnerv.  Miller,  1  Woods, 
620),  or  to  recover  hack  duties  illegally  enacted,  may  lie 
removed.     (Coggillv.  Lawrence,  2  Blatchf.  304.)     A  od- 
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tltioD)  trhen  llled. — That  wlienover  any  party 
entitled  to  remove  any  suit  mentioneii  in  the  next 
preceding  section,  except  in  such  caaea  as  are  pro- 
vided for  in  the  last  clause  of  siiid  section,  may 
desire  to  remove  such  suit  from  a  State  court  to  a 
circuit  court  of  the  United  States,  he  may  make 
and  tile  a  petition  in  such  suit  in  such  State  court 
at  the  time,  or  any  time  before  tfie  defendant  is 
required  by  the  lawa  of  the  State  or  the  rule  of  the 
State  court  in  which  such  suit  is  brought,  to  an- 
swer or  plead  to  the  declaration  or  complaint  of  tbe 
plaintiff,  for  the  removal  of  such  suit  into  the  cii"- 
cuit  court,  to  be  held  in  the  district  where  such 
suit  13  pending.     (35  U.  S.  Stats.  433.) 

SeeDMtj'sEitaoviL.aoc.lO). 

Prom  any  State  court. — Tlie  act  does  not  apply  to 
3,  Bait  brought  in  a  territorial  court,  although  on  the 
ndmission  of  such  Territory  aa  a  State  such  suit  passed 
into  the  jurisdiction  of  the  State  court.  (Ames  v.  Colo- 
riido  Cent  R.  Co.,  4  Dill.  251;  S.  C,  4  Cent  L.  J.  199.) 
A  cause  mny  be  removed  from  any  State  court,  whether 
of  limited  orceneral  jnrisdictioa,  if  citizeusliip  and  amount 
ace  within  Uie  statute  provisioDS.  (Gaines  v.  Pnentes,  92 
U.  8.  lOi  8.  C.  3  Cent.  L.  J.  371;  8  Chic.  L.  N.  225); 
but  a  justice's  court  is  not  deemed  a  State  court.  (Rath- 
bone  Oil  Co.  V.  Rausoh,  5  W.  Vo.  79.)  An  action  hronght 
t>y  the  Distriot  of  Columbia  against  on  oliea  cannot  be  re- 
moved. (Cessel  V.  McDonald,  67  How.  Pr.  175;  8.  C,  10 
Blatchf.  150.)  A  board  of  coiumissioncrB  of  aoounty  is 
not  a  State  court.  (Fuller  v.  Co.  of  Colfax,  14  Fed.  Rep. 
177;  4  MoCrary,  535.)  The  circuit  court  for  the  dirtriet 
within  the  territorial  limits  on  which  the  suit  is  pending 
is  in  the  "proper  district."  (Knuwltan  v.  Congress  & 
Empire  S.  Co.,  13  Blatehf.  170.) 

Application.— A  case  cannot  he  removed  on  a  mere 
stipulation.  (Kingsbury  v.  Kingsbnry,  3  Biaa,  W-S  '^Bv'Cn.- 
er  an  infant  nor  nis  gnardian  can  conaeiAi  in  ^  Te»u:>^^ 
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confer  juriBdiction  (Re  Hopkins,  13  Bank.  Reg.  ;  ,. 
can  a  remuvol  bs  edeoted  by  iiilug  the  petition  and  bond^ 
witliout  any  action  of  tho  court.  (Scott  v.  Otis,  10  C  ' 
L.  N.  41.)  The  applioation  dues  not  constitute  a  wa 
of  the  use  and  service  of  proper  papers.  (Forrott  v.  . 
bamaGold  L.  Ins.  Co.,  5  Foii.  Rep.  391;  4  Woods,  353, 
A  party  seekiuqa  removal  must  do  all  that  is  necessary  t« 
Becureit(Clippingerv.  Mu.  Viil.L.  Ins.  Co.,  1  Flippin,  456) 
and  the  diacretion  of  the  court  in  pulsing  on  the  queatloi 
as  to  the  necesanry  steps  bein^  properly  taken  is  a  legs 
discretion.  (Hatch  v.  Chicago,  E.  I.  etc.  R.  Co.,  GBUtohl 
105.)  Tho  case  is  removable,  though  erroneously  upHei 
(or  under  the  provisions  of  section  sk  hundred  ajid  thir^ 
nine.  Revised  Stututen.  (Korris  v.  Mineral  Point  Tunnel 
7  Fed.  Rep.  272;19Blatchf.  2U1.)  A  notice  of  the  applica 
tion  is  not  necessary.  (McLc.in  v.  Chicago  etc.  R.  Ca. 
16  Hatchf.  618;  Stevens  r.  Richardaon,  9  Fed.  Rep.  I« 
20  Blatcht.  53i  contra,  Briatol  v.  Chapman,  34  How.  r^ 
140;  Diabrow  v.  Dricgs,  8  Abb.  Fr.  30S,  note.)  Th«  Sb 
cunrt  cannot  cause  the  application  to  be  entered  nima  vr 
(unc  BO  as  to  entertain  a,  motion  for  removal.  (Ward  i 
Atredondu,  1  Paine,  410.)  A  party  does  nutlose  hia  rig)i 
to  insist  on  a  removal,  by  a  voluntary  appearance  (Stevctj 
V.  EicharJson,  OFed.  Eep.  191;  20  Blatcht.  53);  intp 
oeeding  to  trial  tvithout  calling  tho  attention  of  ths  am 
to  the  petition  and  bond  for  removal  is  deemed  a  wiii 
of  the  riijht.  (Home  Ins.  Co.  v.  Cnrtis,  32  Mich.  402~ 
The  filing  of  n  petition  for  removal  la  a  snfilcient  applioi 
tdon.  (Lb.  Mothe  JIanuf.  Co.  v.  Nat.  Tube  Worta,  II 
Blatchf.  432.) 

Petition,. ~A  petition  is  a  renuest  iu  writing. 

distinction  to  a  motion  which  may  be  made  vSvn 
(Shaft  V.  Phranix  M.  L.  Ina.  Co.,  fi7  N.  Y.  544.)  xh 
office  of  tlie  petition  is  to  aet  on  foot  proi:eedings  to  obtH 
a  removal.  It  must  contain  snch  averments  ai  entitle  t 
relief  (De  Comp  v.  N.  J.  M.  L.  Ins.  Co.,  2  Swooney,  4811 
and  snch  as  are  positive  and  express  the  facts  on  wikidh  i 
depends,  and  not  argumentative.  (Brown  v.  Eeene, 
Patera,  113:  dting  Bingham  v.  Cabbot,  3  Ball.  19,  3^ 
rombie  v.  Dupins.  I  Crancb,  343:  Wood 
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2  Cranch,  9;  Capron  t.  Van  Noorden,  2  Cranch,  126.) 
It  stould  point  uut  wlmt  tha  qneation  is,  and  how  and 
where  it  will  arise  (Trafton  v.  Noagues,  4  Sawy.  178),  and 
utato  such  facta  as  ehow  to  the  court  that  Ins  case  falls 
witliinthe  category  of  TeniDvabie  cauaes.  (In  re  Anderson, 
:!  Woods,  124i  McMurdy  v.  Ins.  Co.,  4  Week.  Ins.  Cas. 
18;  Tunstallv.  Madiaon  Parish,  30  La.  An.  471;  Lalorv. 
Dunning,  56  How,  Pr.  209.)  The  petition  mnst  set  forth 
the  juriedietional  facts.  (Smith  v.  Horton,  7  Fed.  Rep. 
270.)  The  !tu!te  upon  which  tha  petitioner  IiiiaeB  his  right 
must  be  made  to  appear,  bnt  no  particular  mode  is  pce- 
"'    '      It  may  be  by  admission  of  parties,  by  affidavit, 
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or  by  the  testimony  of  witnesses  { Peoijle  v.  Superior  Oonrt, 
34  111.  »56);  but  wltem  ijie  petition  fiillH  to  ahow  that  thu 
case  is  removable,  the  court  should  deny  the  application. 
(Weed  Sewing  Machine  Co.  v.  Smith,  71  III  204;  U.  8. 
Sav.  Inst.  V.  Broclcschmidt,  72  111.  37(1;  Hew  Orleans  etc 
Co.  V.  Recorder  etc.,  27  La.  An,  291;  McWhinney  v. 
Brooke,  64  Ind.  3(i0;  Liverpool  Ins.  Co.  v.  MoGoire,  G2 
Miss.  227;  Hartford  F.  Ins.  Co.  v.  Green,  52  Misa.  332; 
Blair  V.  Wast  Point  etc.  Co.,  7  NeU  146.)  The  right  of 
removal  ia  statutory,  and  the  party  applying  must  show 
upon  the  record  that  tbs  case  is  one  which  comes  within 
the  proviaiona  of  the  atatute,  (Amory  v.  Amoty,  9a  U. 
S.  18G.)  The  petition  when  filtd  becomes  a  part  of  tha 
record.  It  should  state  facts  which,  taken  in  connection 
with  such  as  already  appear,  entitle  hiai  to  a  removal. 
(Aniory  v.  Amory,  95  U.  8.  186.  Sea  New  Orleans 
etc.  R,  Co.  V.  Misaiaalppi,  102  U,  S.  135.)  Where 
the  fact  of  non-residence  sufficiently  appears  on  the 
record,  it  need  not  be  shown  by  petition.  (Boudnrant 
V.  Watson,  2  Morr.  Trans.  479.)  It  is  necBsaary  to  show 
aa  well  that  anit  was  commenced  "  by  a  citizen  of  a  State 
in  which  the  soit  ia  broaght,"  as  tliat  it  was  commeooed 
"  againet  a  citizen  of  another  State"  (Uolden  v.  Put- 
nam P.  Ins.  Co.,  46  N.  Y,  1);  so  stating  that  plaintiff 
''is  a  citizen"  is  sufficient  (Holden  v.  Patnaro  F.  Ins, 
Ca,  46  N.  Y.  1):  ao  an  averment  that  he  is  a  resident 
of  the  State  is  not  suffioient  (Parker  v.  Overman,  IS 
How.  137;  Darst  v.  Bates,  51  III.  439;  Corp.  v.  Vennilje, 
3  .lohna.  145;  Martin  v.  Coons,  24  I^  An.  169;  Beobe  v. 
Arraatroug,    11    Mart.   440.)      That   a    coT^Tntvyn-  ■«'*«■ 
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formed  nniler  the  Iswa  of  a  State,  anil  ia  a  resilient  there- 
of, ia  Boffioient  (Rathbone  Oil  Tract  L'o.  v.  Raucli,  5  W. 
Vo.  79.)  'Where  the  petition  etntes  tlut  the  plaintjfix 
"  M  executors  "  are  citixena  of  the  State,  it  ia  insufficient 
OB  to  personal  citizenEhip.  (Auiory  v.  Amory,  95  U.  S. 
186.)  ThatpetitioDci'iBnotareHideDtuf  the  State  is  not 
Bufficient  for  the  expresBiou  of  non-reaideut  (Eastun  v. 
Racker,  1  Marah  J.  J.  232),  nor  ia  a  mere  avorment  that 
petitioner  ia  an  alieji  or  a  ciCizen  of  another  State  ( Welch 
V.  Temient,  *  Cal.  203i  SavingB  Bank  v.  Benton,  2  Met 
[Ky.]  240;)  but  aii  averment  that  the  defendant  ia  a.  citi- 
zen of  the  Bouthem  diHtriot  of  Alabama  ia  a  Bnffiaieot 
averment  of  citizenship  of  Alabama  (Berlin  v.  Janet,  1 
Wooda,  636);  but  the  allegation  that  the  plaintiff  ia  a 
citizen  of  a  certain  county  Ib  not  BulScient  allegation  of 
oitiaonabip.  (Pechner  v.  Phcenis  Ina.  Co.,  95  D.  S.  18S; 
Carsley  V.  Sohley,  59  Ga.  17;  bat  see  Stoker  v.  Leaven- 
worth, 7  La.  300.)  The  petition  must  state  the  citizeD- 
ship  of  the  parties,  unless  it  Bufficiootly  appears  on  the 
record.  (Insnrance  Co.  v.  Francis,  U  Wall.  210;  Waldl 
V.  Tennent,  4  Cal.  203;  Harrison  v.  Shorter,  59  Ga.  IIJ; 
Insurance  Co.  v.  McGoire.  52  Miaa.  227 !  Hartford  P.  Ii». 
Co.  V.  Green,  S2  Miaa.  332;  Phienix  L.  Ine.  Co.  v.  SaetteL 
33  Ohio  St.  278;  Savings  Bank  v.  Benton,  2  Met.  (Ky.l 
240.)  The  averment  that  certain  of  the  petitioners,  "a< 
thay  are  tho  rj^iialified  executors,"  were  and  arecitizena, 
ia  an  avenaent  of  their  personal  citJEenship.  (Cooke  v. 
Seligmau,  7  Fed.  Bep.  2G3;  17  Blatchf,  462.)  Bat  under 
tile  Act  of  1S75  the  petitioner  need  not  state  that  plaintiff 
was  at  the  date  of  the  oummencement  of  the  Buit  a  oitizen 
of  a  State  other  than  that  of  which  defendant  ia  a  citizen, 
if  the  requisites  of  citizenship  exist  at  the  time  of  filing 
the  petition.  (McLean  v.  Bt.  Pan!  etc.  R.  Co. .  1 6  BlaK^ 
309;  ace  also  Jackson  v.  Mutual  Ine.  lOo.,  3  Woods,  -413: 
S.  C,  60  Ga.  423;  Johnson  v.  Monell,  Woalw.  390;  Mc- 
Ginnity  v.  White,  3  Dill.  350.)  It  is  otherwise  under 
the  Judiciary  Act,  where  it  must  be  affirmatively  shown 
that  the  requisite  citizeuBhip  existed  at  the  commeoce- 
ment  of  the  action.  (Weed  Sew.  Mach.  Co.  v.  Smith, 
71  111.  204;  Beehe  v.  Cheeney,  U  The  Reporter,  360; 
Ins.  Co.  V.  Pechner,  95  D.  S.  183;  S.  C,  GLani  '" 
Savings  Bank  v.   Beuton,  2  Met.   (Ky.]  240;  U.  S 
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Inat  V.  Brocksciimidt,  72  DL  370;  Indiaim  B.  &  W.  R. 
Co.  T.  Kialey,  50  Ind.  60;  Holden  v.  Patnam,  46  N.  ¥.  1; 
Kaeiaer  v.  IllinoiB  Cent.  E.  Co.,  G  Fed.  Eep.  1;  2  Mo- 
Crary,  187;  bnt  Bee  People  v.  Superior  Court,  34  III.  3S0.) 
The  petition  of  an  intervenor  ia  sufficient  if  it  avers  citi- 
zenship in  the  present  teufe.  (Buidick  v.  Peterson,  6  Fed. 
Rep.  840;  2  MuCrary,  135.)  The  omiasion  to  state  that 
plaintiff  is  a  citizen  of  the  State  where  suit  ia  bruuaht  may 
he  supplied  subsequently.  (Field  v.  Blair,  1  Code  Eep. 
N.  S.  ^61.)  Where  all  the  plaintiffs  have  the  requisite 
i;itizeDship,  any  one  interested  may  move,  bnt  the  petition 
muat  set  out  aU  the  facts  (Carewell  y.  Schley,  59  Ga.  17); 
:ind  under  the  Judiciary  Act,  all  must  join  in  the  petition, 
(l^nllia  V.  McArthar,  I  Eimd,  100;  Vandervoort  v.  Palmer, 
4Duer,  677;  Calderwood  v.  Haoer,20Cal.  167;  Nortoov. 
Hayes,  4  Denio,  24S;  Bryan  v.  Ponder,  23  Ga.  480;  W.  A. 
&  U.  R.  Co.  V.  C.  &  W.  E.  Co.,  19  Gratt,  592;  Davis  t. 
<.'ook,  9  Kev.  134;  Fugsley  t.  T.  8.  &.  T.  Co.,  2  Tenn.  Ch. 
130. )  Where  the  removal  is  sought  on  the  oroand  of  oitl- 
zenshtp,  the  petition  must  allege  that  all  we  defendants 
uniting  are  of  a  different  citiaouship  from  the  pUintiffs. 
(theater  v.  Chester,  7  Fed.  Eep.  1;  Smith  v.  Hotton,  11 
The  Reporter,  423;  Meyer  v.  Delaware  Constr.  Co.,  100  IT. 
S,  467.)  It  is  no  objection  that  the  pelition  and  bond  are 
not  signed  by  the  petitioner.  (Vandervoort  v.  Palmer,  4 
Dner,  677;  eonlia,  Kirkpatrick  v.  Hopkins,  2  Miles,  277: 
Beetv.  N.  Y.  L.  Ins.Co.,  2Cin.  Rep.  329;  Meyer  v.  Dela- 
ware E.  Co.,  100  U.  S.  457.)  They  may  be  signed  and 
verified  by  anagnnt  or  attorney.  (MoLean  v.  Chicago  itn. 
K.  Co.,  16  Blatohf.  308;  Cooke  v.  Seligman,  7  Fed.  Eep. 
263;  17  Blatcbf.  4S2;  Dennis  v.  Alachua  Co.,  3  Woods, 
683;  Vandervoort  v.  Palmer,  4  Duer,  677;  Wormser  v. 
Kline,  57  How.  Pr.  S86;  Eosenfieldv.  Adams  Express  Co., 
31  La.  An.  233;  Sweeney  v.  Coffin,  1  Dill.  73. )  Nor  need 
the  petition  be  filed  personally.  (Fiak  v.  Fisk,  4  Martin 
N.  S.  676;  Cookev.  Seligman,  7Fed.  Rep.  263;  ]7Blatcb. 
4S2. )  An  application,  under  the  act  of  1S67,  may  be  made 
by  a  corporation  of  another  State,  through  its  authorized 
agent  or  attoraey.(FiBkv.  Fiak,  4  Martin,  N.S.  676;  Dennis 
V.  Alachua  Co.  3  Woods,  683;  Wormserv.  Kline,  57  How. 
Pr  26;  Mis  V.  Andes  Ina.  Co.,  74  N.  Y.  53;  Vandervoort  \-, 
Palmer,  4  Duer,  677;  Shaftv.  Phteaii  Lite  Ua.  Gq.,^^ 
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under  the  Judiciary  Act  it  is  not  snfBcient 
the  petition  be  signed  by  its  attorney  at 
(Kirkpatrick  v,  Hopkina,  2  Milea,  277.)  The  peti- 
tion Deed  Dot  be  sworn  to;  the  statute  does  not  expreailf 
require  the  petition  to  be  veriiied  by  affidavit;  the  mem 
fihug  of  the  petition  nnd  bond  removeH  it  ipno  facto.  (Al- 
len  Y.  Kyeraon,  2  Dill.  501 ;  Connor  v.  Scott.  4  Dill.  S^ 
Bowen  v.  Chase,  7  Biatchf.  2fi5;  Sweeney  v.  Coffin,  1 
Dill.  73;  Merchants'  etc.  Bank  v.  Wheeler,  3  Cent  L  J. 
13;  Hooser  v.  Clayton,  3  Woods,  373;  Osgood  v.  O.  D. 
&,  Y.  &.  Co.,  6  Bias.  330.)  ~li  made  on  notice,  u  ' 
the  averments  are  not  denied,  it  will  be  taken 
true,  and  proof  may  be  oddiiced  if  the  avermenta  a-_ 
denied  (De  Camp  v.  N.  J.  M.  L.  Ins.  Co.,  2  Sweenn, 
481.)  When  the  la.<:tfi  set  fiirlh  on  a  petition  make  m 
case,  a  niiatake  in  refcmng  lo  the  statute  ia  nnimport- 
ant  (Norrls  v.  Mineral  Point  Ton.  Co.,  11  The  Reporter, 
693;  Dart  v.  Walker,  43  How.  Pr.  2«;  Minnett  v.  M.  * 
St.  P.  R.  Co. ,  3  Dill.  400;  Stftiiley  v.  Chicago  R.  I.  &  p. 
R.  Co..  62  Mo.  508;  Goodrich  v.  Hunton,  29  La.  An,  f — 
and  whore  a  petition  was  founded  on  the  Act  of  1867, 
(Uit  not  show  a  right  under  that  act,  but  did  shon  a  ci  _  _ 
within  the  Act  of  1S6(!,  it  was  sofficient  under  the  Act  c^ 
ISdli.  (Dartv.  Walker,  4  Daly,  IS8,)  Bnt  onder  the  Jtt- 
diciary  Act  the  exact  language  of  the  statute  should  he 
followed  in  stating  the  grounds.  (Railway  Co.  v.  Ham- 
sey,  M  Wall.  328.)  The  omission  to  refer  to  any  specikl 
law  under  which  the  removal  in  demanded  cannot  prejii' 
dice  the  right  (Ooodrich  v.  Hunton,  29  La.  An.  371)} 
and  a  case  ia  removable  although  orronaously  prayed  nn- 
ilet  tlie  statute  (Norris  v.  Mineral  Point  Tunnel,  ,7  Fed. 
Rep.  272);  hut  where  the  prayer  of  the  petition  does  n  ' 
ask  for  the  removal  of  the  entire  suit,  the  cause  will  be  lu 
mondefl,  (Clark  v.  Chicago,  M.  k  St.  F.  R.  Co.,  11  Po4 
Rep.  355;'  3  McCrary,  591;  Sweet  t.  Same.  11  Fed,  Kep. 
355;3McCrBry.I)91.)  An Biceptiontothejuriadieticiii,  aad 
a  prayer  that  tlie  action  be  dismissed,  is  not  a  proper  peti* 
tion.  (Webre  v.  Duroc,  15  La.  An. 65.)  AsecondpBtitic' 
dues  not  constitute  an  aliandonment  of  tho  first  (Tnnsb 
V.  Madison,  30  Lb.  An.  741 );  but  if  a  cose  has  been  <m 
3.  aiid  then  remanded  because  insufficient,  the  puty 
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cannot  file  3i  second  petition.  (Eoatouv.  Eaoker,  1  Morah. 
J.  J.  2.12.)  If  a  petition  be  defective,  it  may  be  amended, 
aa  a  matter  of  right  (Delaware  Riv.  V.  Co.  v.  D.  &  St.  P.  K. 
Co.,  46  Iowa,  400;  Hooser  v.  Clayton,  3  Woods,  273);  and 
if  not  verified,  a  verified  petition  ma;  be  filed.  (Honser 
V.  Clayton,  3  Wooda,  273.)  AverifiedpetitionmnstBtttto 
that  defendants  have  a  defense  nriaing  under  and  by  virtne 
of  the  Constitution,  treaty,  or  lair  of  the  United  States. 
(Oshorn  v.  U.  S.  Bink,  9  Wheat.  738.)  The  petition  may 
be  filed  in  vacation.  (Oagood  v.  C.  D.  &  V.  E,  Co.,  6 
Bias.  330.)  A  petition  for  the  removal  of  a  canae  from  a 
State  court  should  set  out  the  facts  on  which  the  right  is 
clainied,  and  not  the  concluBiona  of  ]aw  only.  ICaraoit  r. 
Dunham,  121  U.  S.  421;  Hambleton  v.  Duhaui;  22  Fad. 
Hep.  4S5.  And  see  as  to  snfEciency  of  petition,  Adamav. 
May,  27  Pod.  Rap.  907;  McLane  v.  Leicht,  27  Fed.  Rep. 
887;  RothBchiid  v.  Matthews,  22  Fed.  Rep.  6.)  When 
a  petition  for  a  removal  ja  tiled,  the  only  qneation  left  for 
the  titiite  court  to  determine  is  the  question  of  law, 
ivhetlicr,  admitting  the  facts  stated  in  tlie  petition  to  be 
true,  it  appears  on  the  face  of  the  record,  induding  the 
petition,  the  pleadinga,  and  the  proceedings  down  to  that 
time,  that  the  petitioner  is  entitled  to  a  removal,  and  if  an 
isBQO  of  fact  is  made  npon.  the  petition,  that  issue  must  be 
tried  in  the  circnit  court,  (Burlington  etc.  R.  Co.  v. 
Dunn,  122  U.  S.  613.)  (See  Stone  v.  South  Carolina,  117 
U.  S.  430:  Carson  v,  Hyatt,  118  U.  S.  279.) 

EKct  of  proDsadinga  for  removal, — Preaen 
petition  initiates  the  removal,  and  leaves  the  State 
no  juriadietion  to  take  any  proceedings  other  t'lan  f 
feet  the  removal  (Fiak  v.  Union  Pao.  H.  Co,,  8  Blatchf. 
'2iS];  and  the  State  court  has  no  jnrisdiction  to  deny  the 
aiiplication  ( Uatdi  v.  Chicago  E.  I.  &  P.  E.  Co.,  6  Blatchf. 
101;  Gordon  v.  Lont-est,  IG  Peters,  97;  Livermore  v. 
,[ei.ks,  11  How.  Pr.  479;  Jamca  v.  Thnraton,  G  E.  L  428; 
Ficklin  v,  Trave-,  59  Ga,  2S3;  Akerly  v.  Vilas,  2  Bias. 
1 10);  the  atatute  requiring  it  to  accept  the  petition  am' 
bond,  and  proceed  no  farther  in  the  canse.  (Manville  v. 
\V.  'J.  Tel.  Co,,  2  Cent  L.  J.  61G.)    Where  a  rt 

authorized  by  the  facts  of  tlie  eaae  jurisdiction  Ci 

iittaclies  in  the  circuit  court,  niid  all  further  proceeiMi^'™- 


the  Stata  court  are  coram  una  JHilif,.  (K<  __^^_ 
Ma.aai.  Co.  v.  Second  Nat.  Btc.,  10  Fed.  Rep.  SOS.) 
iarudiction  of  the  State  court  ia  onBted  wIlbq  the  pi . 
inga  ore  regular  (Shaft  v.  Phceoix  Mut.  L.  Im.  Co., 
Y.  544);  aud  if  the  petition  contniuB  proper  aveix 
an'l  the  petitioner  complies  with  t^e  requirementa  < 
law,  the  removal  is  a  matter  of  right  (Gordon  v.  '. 
aat,  16  PptorB,  97;  Fiek  v.  Ujiion  Pac.  K.  Co.,  6  Bl 
362;  Matthews  v.  LyaU,  6  McLean,  13;  Edwardav.  "^ 
3  Bush,  6i)6;  Brown  v.  Crippen,  4  Han.  &  M.  US;  B 
field  V.  Home  Ins.  Co.,  U  Minn.  410;  Kennedy  v. 
folk,  1  Tenn.  4j3);  aud  the  removal  it  impea 
both  on  the  State  and  the  Federal  conrt.  {DenniatE 
Draper,  5  Blatchf.  336. )  The  juria diction  is  not  igto 
anapeuded  hy  the  filing  of  the  petition  and  boud 
Union  Bk.  V.  Dodgo,  11  Thn  Repoi'ter,  641;  contra, 
Iowa  &  Minn.  Min.  Co.,  10  Fed.  Rep.  401;  3  MtKT 
310);  as  the  mere  filing  of  the  petition  and  bond,  nnvc 
and  nuaccompaiiicd  by  any  proof  of  the  facts  of  oil 
ship  relied  on,  does  nut  ouat  the  State  court  of  its 
diction.  {Delaware  etc.  Co.  v.  Davenport  etc  O 
Iowa,  4013  ;  Removal  Cases,  100  U.  S,  45T;  see  Bk 
Co.v.  Bamsey,  22  Wall.  323.}  After  the  petition  is 
complying  with  the  requieiteB  of  the  law,  plaintiff  n 
amend  hia  declaration  (Livermore  v.  .Tenks,  II  Hon 
47QI;  nor  diamisa  the  suit.  (Berry  v.  Chicago,  B.  I. 
R.  Co..  64  Mo.  533;  ronCm,  Matthews  v.  Iyall,6  Mo: 
13.)  Where  a  aufScient  cause  ia  made,  the  jnrisdictj 
the  State  court  ia  at  an  end,  and  the  jurisdiotioa  el » 
eral  court  attaches;  and  the  fact  that  only  a  part  a 
record  ia  filed  wiU  not  oust  it.  (Clark  v.  Chioago 
St.  P.  R.  Co.,  U  Fed.  R«p.  355;  3  McCrary,  591; 
V.  Same,  15  Fed.  Rep.  315;  SMcCrar}-,  591;  BaUroadl 
Miasiaaippi,  102  U.  S.  141.)  After  preaentalaOtt  o 
petition  and  bond  in  proper  form,  the  jnrisdioti 
thereupon  changed,  and  subsequent  proceedinga  i 
State  court  are  void.  (Chesapeake  etu.  R.  Co.  t.  'B 
ill  U.  S.  I.t4.  Compare  Southern  Pac  R.  O. 
perior  Court,  i;3  Col.   liUT.) 


nil.  (People  v.  Superior  Conrt,  34  lU.  3S6.)  State 
have  the  right  to  judicially  pEtes,  for  some  purposes  at 
least,  upna  tha  BaScieucy  of  an  applicatioa  for  removal, 
and  of  the  ucnompauyiDg  boud.  (McWhimiej  v.  Brinker,' 
64  IntL  3B0;  Bktr  v.  Weat  Point  etc  Co.,  7  Neb.  146.) 
The  accept^ce  or  rejection  of  the  petition  involves  a  de- 
nieion  upon  its  efficiency  (Carawell  v.  Sohley,  59  Ga.  17; 
Lalorv.lhmiiing,  66How.  Pr,  209;  Taylor  v.  Eockefeller, 
;!5  Leg.  Int.  284;  Mayo  v.  Taylor,  8  Chic.  L.  N,  10;  coalra, 
.FooeB  V.  Amaion  Ina.  Co.,  fi  Chic.  L.  N.  68;  Dunham  v. 
Baird,  2  Week.  Notes,  52;  Connor  v.  Scott,  i  DilL  242); 
and  the  State  cnnrt  must  inspect  the  docuioento,  and  de- 
termine whether  the  conditiona  apply  or  not.  (CarawelJ 
V.  Schley,  59  Ga.  17;  Meyer  v.  Delaware  Constr.  Co.,  100 
IT.  S.  457.)  An  averment  that  there  is  a  controversy  that 
can  be  fully  determined  is  not  conclusive,  but  may  be  in- 
vestigated (Clark  V.  Opdyke,  17  N.  Y.  Supr.  383);  so,  the 
court  mayinquire  into  the  truth  of  the  facts  alleged. 
(Blair  v.  West  Point  Manuf.  Co.,  7  Neb.  146;  Burch  v. 
Davenport  &  St  P.  R.  Co.,  46  Iowa,  449;  Delaware  K. 
Constr.  Co.  v.  D.  4  St.  P.  R,  Co.,  46  Iowa,  406.)  The 
adverse  party  may  deny  the  facta  set  forth  in  the  petition 
by  answer  or  affidavit,  and  prodnco  evidence  in  support 
of  bis  denial  (Orosco  v.  Gagliardo,  22  Cal.  83;  Disbrow  v. 
Drigga,  8  Abb.  Pr.  305,  note;  Tuuatall  v.  Madiaon,  30  La. 
An.  471);  matters  controverted  are  the  only  matters  in  dis- 
pute, (Tnnatall  v.  Madison,  30  La.  An.  471;  Disbrow  v, 
Uriggs,  SAbb.  Pr.  305;  De  Carapv.N.  J.  M.  I*  Ins.  Co.,2 
Sweeney,  481.)  The  conrt  ranst  be  satisBed  that  the  appli- 
cation is  founded  on  facta  which  entitle  the  applicant  to  the 
order  (Orosco  v.  Gagliardo,  22  Cal.  83;  People  v.  Superior 
Court,  34  III,  336;  Cooley  v,  Lawrence,  12  How.  Pr.  176; 
S.  C,  5  Duer,  605;  New  York  Piano  Co.  v.  New  Haven 
.'Steamboat  Co.,  2  Abb.  Pr.  N.  S.  357;  TuuataU  v.  Mad- 
iaon, 30  Lft.  An.  471;  contra,  Oakey  v.  Bank,  14  La,  An. 
515;  Stoker  v.  Leavenworth,  7  La.  An.  390);  and  also  thit 
the  amonnt  in  dispute  ia  sufficient.  (Abranuhea  v.  Scfaell, 
4  Blatchf.  256;  Turton  v.  Union  Pac.  B.  Co.,  3  DiU.  366.) 
The  petitioner  should  addnce  satisfactory  evidence  at  tlie 
litaring  of  the  petition  (Diabrow  v.  Drigga,  8  Abb.  Pr. 
aor,,  note;  People  v.  Sujierior  Court,  34  Iff.  356;  Louisiana 
.State  Bank  v,   Morgan,  4  Martin  N.  S.  SUV,  s-n^  ^'^  "^''^ 
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(atififftctory  evidence  is  adiliioed  i>!  the  trnth  ^^^ 

lecesflary  to  give  the  light  to  a  removal,  the  prajrw 

lat  be  denied.  (People  v.  Superior  Court, 
II.  356. )  The  State  court  cannot  canaidor  any  mi 
which  du<!a  not  appear  on  the  record,  except  Buch  • 
may  jwlicially  tfttocoBniKanceof.  (Savings  Bank  v.B 
ton,  2  Met.  [Ky.l240.T  Where  the  petition  fails  to  ell 
that  the  cause  is  removabls,  the  court  should  deny  the 
jJioation.  (Weed  Sew.  Mach.  Ca  v.  Smitli,  71  HI.  ^ 
U.  8.  Savings  Inst,  v,  Brockaohmidt,  73  111.  37tk 
Whitney  v.  Brinker.  04  Ind.  3«0;  New  Orleani  etc  C< 
Recorder,  27  La.  An.  2!ll;  Liverpool  Ins.  Co.  v.  McQi 
52  Miw.  227;  Hartford  F.  Ins.  Co.  v.  Green.  52  Misa. 
Blair  V.  West  Point  etc.  Co.,  7  Neb.  146.)  Its  jnriadio 
is  not  thereby  ousted,  nor  its  Hubsequent  proceed! 
made  erroneous  or  void.  (Gordon  v.  Longaat,  16  Pet 
97;  Ins.  Co.  v.  Dunn,  19  WalL  214;  Kanoaso  v.  Mar 
14  How.  13;  15  How.  19S;  Stevens  v.  Phtenix  Ina.  Co., 
N.  Y.  149;  Holden  v.  Putnam  Fire  Ins.  Co.,  46  N.  Y* 
Savings  Bank  v,  Benton,  2  Met.  [Ky.]  240;  Blair  v.  Wl 
Point  etc.  Co.,  7  Neb.  146.)  It  cannot  dismiaa  the  i 
ceedings  for  noU'payment  of  a  tax  imposed  by  State . 
(Bragg  V.  Tibbs,  44  Go.  294);  nor  atay  proceedings  in 
Federal  court,  nntil  coats  o£  removal  are  paid,  nor  ><» 
isane  execntion  for  the  cobIb.  (Mayor  of  New  Ytrft 
Cooper,  6  Ws!l.  950;  Penrose  v.  Penrose,  1  Fed,  Rap, ." 
The  State  court  may  order  a  new  bond  to  be  Sled 
aahstitntB  for  a  bond  given  to  release  yiroperty  atte_. 
on  meane  process,      {Ramsey  v.  Coolboagh,  13  Iow»,  1( 

Time  under  earlier  statutee. —Under  the  twti. 
sel^tion  of  the  Judiciary  Act  defendant  was  compellod 
tile  his  petition  at  the  time  of  entering  hia  appeanu 
and  by  the  Act  of  1861)  the  time  waa  enlarged,  and  he' 
allowed  to  file  at  any  time  before  the  trial  or  final  hi 
ing;  and  by  the  Act  of  lS(i7  the  words  "trial  or  £ 
heariug"  were  changed  to  "final  hearing  or  trial;"  i 
the  Act  ot  1875  omits  the  words  "  final  hearinp,"  i 
uses  simply  the  word  "trial."  Under  the  Act  of  ld67  I 
word  "  trial "  referreil  to  cases  at  law,  and  "hearing" 
Buits  in  equity.  (McCallon  v.  Waterman,  1  Flippin,  "** 
"Trial"  and  "  final  hearing  "are  distinct  terniBi  "1 
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applies  to  oommoa-law  cases,  sud  "  hearing  " 
ciiuity.  (Insnranoe  Co.  v.  Dunn,  19  Wall.  214;  Crane  v. 
Realer.  W  Mitch.  357;  Miller  v.  Finn,  1  Neb.  254;  Aok- 
erly  v.  Vilaa,  24  Wig.  1G5.}  By  "tiial  or  final  bearing" 
is  iiieaub  a  trial  ar  hearing  on  the  merits  (Insurance  Co.  v- 
Dumi,  19  Wall.  214);  an  examinaticiii  of  the  facta  in  issue. 
(Vaonevarv.  Bryant,  21  Wall.  41;  S.  C,  106  Mass,  189.) 
Uoder  the  act  of  166G  the  right  is  not  limited  to  the  time 
when  suit  was  commenced  (Johnaon  v.  Monell,  1  Woolw. 
aaO;  and  see  InaniaQCB  Co,  v.  Pecbner,  95  U.  S.  183);  and 
where  none  of  the  defendants  are  citizens  of  tho  State 
where  sued,  and  are  served  at  dilFerent  times,  or  at  dif- 
ferent times  eater  an  appearance,  they  may  at  different 
times  respectively  make  application.  (Shelby  v.  Hoff- 
man, 7  Ohio  St.  453;  Ward  v.  Arredondo,  1  Fame,  370; 
Fiske  V.  Union  Pac.  E.  Co.,  8  Blatahf.  248.)  8u  where  a 
landlord  iatervenes,  his  appUcatiou  is  in  time  if  mada  on 
the  day  after  he  becomes^  defendant,  providing  the  can^e 
hail  not  been  previously  at  issue.  (Greene  v.  Klinger,  10 
Cent.  L-  J.  47;  10  Fed.  Rep.  689.)  If  befora  tiiu  pltml- 
ingB  aro  completed,  it  is  in  time.  (Whitehonae  v.  (.'onti- 
nental  Insurance  Co.,  37  Leg.  Int.  226.)  The  petition 
may  be  made  at  any  time  before  the  trial  or  hearing 
(Vannevarv.  Bryant,  21  WaU.  43;  S.  C,  106  Maes.  ISO; 
Cox  v.  East  Tenn.  V.  &  G.  Et.  Co.,  62  Ga.  163;  Ely 
.  North  P.  R.  Co.,  7  Weoii.  Notes,  145;  S.  C,  36 
;.  Int.  164);  and  before  Rnal  bearing  or  trial  meana 
jre  final  judgment  in  tho  court  of  original  juris- 
diction.^ (Ynleo  V.  Vose.  09  U.  S.  530;  Brice  v.  Somets. 
I  Flippia,  574,)  An  application  under  the  Acta  of  1866 
and  1367  must  be  made  before  trial  or  hearing,  notwith- 
standing an  amendment  of  the  declaration  on  whioh  is^nc 
waa  not  joined  at  tiie  time  the  petition  was  filed.  (Adnria 
Express  Co.  v,  Trego,  36  Md.  47;  see  Lewis  v.  Smytlie,  2 
Woods,  117.)  The  action  must  he  actually  pending  for 
trial  (Vannovar  v.  Bryant,  21  Wall.  41);  ami  though  ii 
need  not  be  removed  at  the  appearance  term,  it  must  Ijc 
at  the  term  when  it  stands  for  trial  (Cox  v.  East  Tonii. 
V.  4  G,  B.  Co.,  62  Ga.  163.)  It  cannot  be  removed  afttr 
the  jury  is  sworn  (Adams  Express  Co.  v.  Trego,  35  Mil. 
47),  noF  after  argnment  and  submission  of  the  case.  (Wclv.- 
generv.  Cheek,  2  Dill.  500.)     If  after  hea.ringWicBas  Via 
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been  roforrod  t 

V.  Sweeteer,  13  Chic.  L,  N,  103.  A  petition  i„ 
cannot  be  filed  after  a  motion  for  new  trial  luis  fa_ 
ruled  (FaBQftoht  v.  Frank,  23  Wall.  416)j  but  m 
to  a  jury  luider  the  act  ia  not  a  "final  hearing." 
there  has  been  a  partial  diaagreemant  aa  to  tht 
(0»born  V.  Osborn,  5  Fed.  Rep.  38H),  and  if  tha  j 
agree,  the  case  mi^  be  removed  |  Hall  v.  Richetts, 
366;  Burson  v.  Nat  Park  Bank,  10  Ind.  173;  ■ 
Dataware  &  H.  Can.  Co.,  U  E.  I.  36;  contra,  G 
Critchlow,  112  Masa.  339;  Chandler  v.  Coe,  66  N. 
Continental  Ins.  Co.  v.  Kaaey,  27  Gratt  216)j 
new  trial  has  been  granted,  the  ease  may  be  ; 
(Minnett  v.  M.  &  St.  P.  R-  Co.,  3  Dill.  MO;  Ki 
Hnghes,  3  Dill.  357;  i:mUra.  Akerly  v.  Vilaa,  I 
165;  Chandler  v.  Coe,  56  N.  H.  184;  OontiDental 
V.  Kasey,  27  Gratt.  216;  Hall  v.  Rieketts,  9  Bu 
but  otherwise  if  it  has  not  been  granted.  {Van 
Bryant,  21  Wall.  41;  Bryant  v.  Rich,  106  Mmb. 
the  oonrthas  wholly  Bet  aside  the  VBrdictand. grant 
trial,  or  if  the  Supreme  Court  has  remanded  the  a 
granted  a  trial  de  novo,  it  is  in  the  same  position  a 
the  flrat  trial  or  hearing  (Steyenaon  v.  Wilaon,  1 
572;  Vannevarv.  Bryant,  21  WalL41;Wag8enerv 
2  Dill.  560;  Kellogg  v.  Hughes,  3  DilL  357;  Mi 
Milwaukee  &  St.  I".  R,  Co.,  3  Dill.  460;  denyim™ 
V.  Oritchlow,  112  Maes.  339;  see  also  Sima  v. 
Blatchf.  369;  Dart  v.  McKinnsy,  9  Blatchi  35S;  . 
T.  Monell,  1  Wooiw.  390;  Barber  v.  St.  Loni» 
Co.,  43  Iowa,  323;  Kathbone  Oil  Tract  Co.  v 
W.  Va.  79);  bnt  a  right  to  the  second  trial  maat 
fecl^d  before  a  demand  for  the  trausfer  can  b^ 
(Vannevar  v.  Bri;aiit,  21  Wall.  41.)  A  removal  ia 
ized  before  final  judgment,  but  not  after  appeal  In 
judgment  (Stevenson  v.  Williams,  19  Wnll.  673 
nevar  v.  Bryant,  21  Wall.  41 ;  Waggener  v.  Che^ 
560;  Kellogg  v.  Hughes,  3  Dill.  357;  Dart  v.  Mo 
9  Blatchf.  359;  Brica  v.  Somer^,  1  Piippin,  674); 
the  motion  be  made  in  the  appellate  cour' 
{Beery  v.  Iriok,  22  Gratt.  487;  WiUiami 
La.  An.  55;  Stevenson  v.  Williams,  19  WalL  6^ 
V.  Cawak,  2  Dill  BOOs  MiMarv.  "      " 


McKialay  v.  Chicago  ft  N.  W,  R.  Co.;  14  Iowa,  314; 
but  see  Donglaa  V.  Caldwell,  66  N.  C.  248;  contm,  SneeiJ 
V.  Brownlow,  4  Cold.  253);  bat  it  maybe  removed  if 
ooly  n  preliminary  qnestiou  ia  decided.  (Doi:gla3  v.  Cold- 
well,  G5N.  C.24S.)  Where  tlio  decree  of  a  court:  below  was 
rererhed,  and  cause  remanded  with  directioDS  to  diamiBB 
the  BQit,  the  party  has  no  remedy  (Boggs  v.  Willard,  3 
Bise.  256;  S.  C,  TO  111.  315);  but  where  anew  trial  is 
ordered,  a  removal  may  be  had  (Hoadley  v .  San  Fraociaco, 

3  Sawy.  553;  Dart  v.  McKinney,  9  Bbtohf.  359;  Knowl- 
tonv.  Congreaa  ftEmpireS.  Co.,  ISBlatohf.  170;  Dart  v. 
Walker,  34  How.  Pr.  29;  confra.  Crane  v.  Reeder,  23 
Midi,  537);  and  there  is  no  need  of  new  pleadiags  if  tho 
case  ia  in  a  proper  shape  for  trial  (Dart  v.  McKinney,  9 
Blatchl  339);  but  after  the  second  term  it  is  too  late. 
(Gibson  v.  Johnson.  1  Peters  C.  C.  44.)  So  plaintiff 
would  have  the  right  to  dismiss  his  aoit  and  commence  in 
the  Federal  court.     (Hazard  v.  Chicago,  B.  &  P.  R.   Co.. 

4  Bias.  453.)  Although  defendant  is  entitled  to  a  new 
trial,  vet  if  the  jadgment  remains  in  force  ha  cannot  re- 
move (Whittierv.  Hartford  F.  lua.  Co.,  6S  N.  H.  141); 
and  so  if  the  appellate  court  enters  judgment  instead  of 
reraanding  the  cause.  {Jifkius  v.  Sweetaer,  13  Chic.  L. 
N.  103.     See  p.  894. ) 

At  or  before  the  flrst  term.— The  Act  of  1875  re- 
quires the  petition  to  be  made  and  tiled  at  the  first 
term  at  which  the  cause  could  he  tried  on  ita  merits, 
nnd  before  the  trial  thereof  (American  Bible  Society 
V.  Grove,  101  U.  8.  fllO;  Ames  v.  Colorado  Cent.  R. 
Co.,  4  DilL  260;  McLean  v.  Chicago  Jt  St.  P.  R.  Co., 
16  Blatchf.  319;  Fulfem  v.  Golden,  20  Alb.  Law  J.  229; 
Murray  v.  Holden,  2  Fed.   Rep.  740;  Huddy  v.   Havens, 

5  Cent.  L.  .7.  S6;  Taylor  v.  Rockefeller,  7  Cent  Law  J. 
.S49;  Danville  Banking  &  T.  Co.  v.  Parks,  88111.  170; 
Knowlt«n  v.  CoQgr«aa  &E.  Spring  Co.,  13  Blatchf.  170; 
N.  Y.  W.  *  S.  Co.  V.  Loomis,  122  Mass,  431;  Inhah.  ot 
School  Dist.  V.  ^tnalus.Co.,  66  Me.  370);  even  if  fhe 
cause  cnuld  not  be  reached  for  trial.  (Barber  v.  St. 
Louis  etc.  R.  Co.,  43  Iowa,  223.)  The  first  term  at  which 
the  taae  can  be  tried  is  the  term  at  which  there 
is   an  issue  for  trial   (Myer  v.   Conatruotvon.    (io.,   X*** 


[ 


5  108  REMOVAL    FROM    STATE    COURT. 

U.    S.   474;  Scott  V.    Clinton  &  S.   R,   Co., 

GnrnBB  v.  Bmnawick,  1  Hngiea,  270;  Greea         ^. 

10  Cent  L.  J.  47;  Whitehonse  v.  Continental  Ids.  Co.,  _ 
Leg.  Int.  225;  Phf^nix  Life  Ins.  Co.  v.  Soettel,  33  Ohio 
St.  278);  and  after  the  expiration  of  snch  term  an  applies 
tion  is  too  late.  (Traders'  Bank  v.  TallumdRe,  9  Fed^ 
Rep.  363.)  The  term,  "at  which  a  cause  cod d  be  Gnl 
triad,"  meana  when  the  iaaues  are  first  made  up  (Soott  T. 
Clinton  &  S.  R.  Co.,  6  Bias.  529:  Murray  v.  Holden,  S 
Fed.  Rep.  740);  that  ia,  the  term  at  which  either_partj 
ma^  demand  a  trial.  (Rabbit  v.  Clafk,  2  Morr.  "nwiK 
606.)  It  is  not  necessary  that  it  ahoold  be  at  th«  flnl 
term  that  it  conid  be  pat  at  iasue,  bnt  at  any  time  befon 
pleadingB  are  completed,  or  at  the  tiret  term  following 
(Whitehonse  v.  Oontin,  P.  Ins.  Co.,  2  Fed,  Ben.  l^^ 
It  ia  the  evident  intention  ot  the  Act  of  March  3, 187!^  w 
tion  three,  that  if,  nnder  the  local  law  and  practice,  >.  «■ 
conld  have  been  tried  at  a.  stated  term,  a  removal  c 
be  had  after  the  lapse  of  thnt  term.     (Qnmee  \ 

wick,  1  Hiifihe»,370;  DanviaeBankinij&T.  Ca.  ■s 

88  111.  170;  CaraweU  v.  Schley.  59  Ga.  17;  Colo  V,  L 
OhambPB,  31  La.  An,  41;  New  York  W.  &  8.  Co.  % 
Loomis,  123  Mass.  4.')1;  Iiihab.  of  .School  Dial  v.  .XXn 
Ina.  Co.,  66  Me.  370;  Watt  v.  White,  46  Tex.  33S:  Aj 
drioh  V.  Crouuh,  10  Fed.  Rep.  305;  11  HisJ.  ISO.)  Sa  i 
the  cRse  was  nt  iHsitc  nnd  conld  have  been  tried,  bat  m| 
continued  over  the  term  by  crinsent  of  nartien,  H  is  lb 
too  late  {Svott  v.  Clinton  ft  B.  R.  Co. ,  6  Bisa.  52^  StDU 
V.  Hatch,  IS  Blatchf.  233),  nnless  the  State  law  didw 
require  tt  to  be  tried  at  the  appearance  temi.  (Palmer  1 
Call,  4  Dill.  5(>6.)    But  the  entry  of  appearance  meat  fai 

Genera!  and  unconditional  (Mi;CuI)ough  v.  Sterlipg  S.  F, 
!o.,  4  Ddl.  563),  at  or  before  the  term  at  which,  by  *" 

law  of  the  State  and  mlea  of  prnctire,  the  canae  ahin 

first  regularly  stand  for  trial  (Phianix  Life  Ina,  C«,  Xi 
Saettel,  33  Ohio  St.  278);  and  the  time  cannot  be  extendi 
by  the  circuit  court,  where,  in  point  of  fact,  the  iaattea  hi 
i;otm«deup  at  the  first  term.  (Atleev.  Potter,  4Di]t 
nSS.)  The  Code  nf  Iowa,  whicli  pmridea  that  law  aetiiuu 
"shall  be  tried  at  the  firut  term  after  lejj;al  And  tim«Iv 
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MoCulloii^h  V.  sterling  SoIidoI  F.  Co.,  4  Dill.  563); 
M'liile  eijuity  auita  may  be  rtmoved  to  the  drcnit  eonrt 
at  tliii  aruund  temi,  ab  least  wliere  there  is  no  rule  of 
cuurt  rcquirioff  such  suits  to  be  tried  at  tlio  appear- 
ance tei'iu.  (Palmer  v.  Call,  4  Dill.  560.)  Iii  an  ocinity 
oauae  the  limitation  is  to  the  first  term  at  whicll  the 
cause  can,  an  due  notice,  be  regularly  set  down  for 
hearing,  and  before  its  hearing  (Warner  v.  Sisson,  28 
N.  J.  Eq.  117);  and  nnder  the  code  this  inclmlea 
forccloanres  of  mortgagoa.  (Palmer  v.  Call,  4  DiU- 
3l)ti, )  A  chancery  case  canaot  ba  tried  till  the  iBsuea  are 
made  up,  and  if  there  is  no  delay  do  the  part  of  the  ap- 
pliciint,  the  application  is  in  time  i[  made  before  thelapse 
"i  the  term  at  which  it  could  have  been  tried.  (Scott  v. 
Clinton  A  S.  R.  Co.,  6  Biss.  S29;  see  Michigan  C.  R.  Co. 
V.  Andes  Ina,  Co.,  9  Chic.  L.  N.  34.)  It  is  not  neces- 
.rily  the  first  term  of  the  court  wherein  the  action  is 


V.  Norton,  9  Fed.  Rep.  433;  Wheeler  v.  Liverpool  L.  Ins. 
Co.,  13  The  Reporter,  5G.1.)  The  appliiatioo  is  seaaoo- 
alileif  made  at  lie  trial  term  next  after  the  term  at  which 
the  cause  is  at  issue,  if  it  be  the  term  at  which,  it  contii 
jirst  bo  tried.  (Wheeler  v.  Liverpool  Life  Ins.  Co.,  13 
The  Reporter,  418.)  Where  terms  of  court  were  held 
every  month,  and  a  rule  of  court  provided  that  at  any  time 
within  ten  days  of  the  coramencemeot  of  a  term  the  case 
mij^ht  be  placed  on  the  ualendar,  an  application  made  the 
i(x:onil  month  after  the  case  was  placed  on  the  calendar  ia 
too  late.  (Kerting  v.  Am.  Oleographic  Co.,  10  Fed,  Rep. 
U.  S.  17.)  If  the  term  at  which  the  caoBB  conld  be  firrt 
tried  is  one  which  occurs  duriug  the  time  a  trial  is  Rtsyed 
liy  order  of  the  court,  it  is  nut  such  a  term  oa  ia  meant  by 
the  statute.  (Warner  v.  Fa,  R,  Co.,  13  Blatohf,  231;  aee 
Bright  V.  Milwaukee  etc.  R.  Co.,  1  Abb.  N.  C.  14;  For- 
ri^atv.  Edwin  Forrest  Honae,  1  Fed.  Rep.  489;  IT  Blatebf. 
532,)  A  parly  who  proceeds  to  trial  without  applying 
I'lir  a  transfer  cannot  remove  at  a  subsetinent  term,  al- 
tlmugh  a  new  trial  may  have  been  granted.  It  ia  other- 
vii.ie  under  Ihe  Acta  of  ISliB,  I8I17.  (Young  V.  Andes  lus. 
Pij,,  3  Cent  I.,,  J.  71''.)  It  must  atHrmalively  appear  tva 
the  record,  or  by/i"'(o  in  the  petition,  that  ttie  cB&e  "i^oVi. 


cot  have  been  hcaril  and  tried  at  a  term 
tlnii  was  Diade.  (Aldricli  v.  Crongh,  10 
Bias.  ISO.) 

Wlieii  cause  should  ba  first  tried. — To  authoria 
a.  removal,  tlie  actioii  must,  at  the  time  of  tha  applicatii  ™ 
lie  actaally  pending  for  trial.  (Vannevar  v.  Bryant, 
Wall.  43;  8.  C,  106  Mass.  180.)  The  act  omita  the -woi . 
"  tinalheariog,"  and  uses  aimply  tha  word  "'trial"(M< 
Gallon  T.  Waterman,  1  Plippin,  t)o2),  meaning  that  ' 
ing  whieli  involves  the  facta  ot  the  oaae,  aod  their  in . 
gatiou  by  the  court  alone,  or  by  the  court  and  jury.  Tb 
petition  must  hs  filed  before  such  trial  commenceB  (Lewi 
V.  Smythe,  2  Woods,  ]  17)i  but  it  cannot  be  said  to  luii 
oonimeoued  wlieu  only  preparations  have  been  made  for  ~ 
(Removal  Casaa,  100  U.  S.  457;  Yulea  v.  Voae,  99  V. 
539;  B.  C,  64  N.  i'.  449.)  A  cause  may  be  removed  U 
fore  an  answer  is  made  where  bailees  have  moved  for 
SDl>stitutiou  of  the  real  parties  in  interest,  and  tbe  ordetl 
substitution  has  been  entered.  (Hudson  v.  I^ka  SI 
eto.  KM.  Co..  13  The  Reporter,  41.)  A  case  is  in  a, 
dition  to  be  tried  when  it  is  at  issue,  biit  it  ia  not  at  ii 
where  the  answer  rei^uirea  a  reply  to  bo  liled  until  ■ 
reply  b  filed.  (Mich.  Cent.  R.  Co.  v.  Andea  lua.  Co.. 
Chic.  L.  tl.  34.)  A  case  not  at  issue  as  to  one  defendM 
may  be  removed  aa  to  hiin,  althongh  it  has  long  beeni 
issue  as  to  the  otrier  parties.  (Stapleton  v.  Beynolda, 
Chic  L.  N.  33.)  So,  an  intervener  may  remove  at  " 
time  of  his  interveotion  (Burdick  v,  Peteraon,  11  '.. 
Reporter,  82!)};  os  where  he  has  just  been  served  wii 
pmceaa.  (Greena  v.  EltnRer,  10  Cent.  L.  J.  47;  10  Fe 
Kep.  689.)  The  conatruction  of  the  statute  is,  that  if  t 
case  is  in  a  condition  where  it  can  be  tried  in  ooiiforiiiii 
with  the  law  and  the  practice  of  the  court,  then  aa  Ap^ 
cation  after  that  term  in  which  it  il  in  that  condition  i       ^^ 

too  lato.     (Aldrioh  t.  Crouch,  10  Fed.  Rep.  10;  B»lt„ 

etc.  n.  Co.  V.  Bums,  124  U.  S.  166;  Bank  of  MarTavIl 
■  v".  Claypool,  120  D.  3.  efiS;  Cora  v.  Vinal,  117  U.^" 
347;  Holland  v.  aiambers,  110  U.  S.  59.  And 
Simoason  v.  Jordan,  30  Fed.  Bep.  721 ;  Woolf  v.  ChiBhob 
"0  Fell.  Rep.  881;  Bndcer  v.  Mulville,  22  Fed.  Rep.  '"=™ 
"^"^a  State  statute  does  not  fix  the  time  within  1 


pleaditigB  Bhould  be  filed,  the  case  ia  not  triable  till 
]a  joinitd,  in  pursuance  of  an  onler  of  the  court.  (Von 
Allen  V.  Atchiaon  C.  &  P.  B.  Co.,  3  Jed.  Rop.  545;  1 
McCrary,  59S,)  Tlie  application  must  not  oalj  be  made 
before  the  trial  begina  and  before  tlie  jnry  ia  called  (St. 
Anthony's  F.  W.  P.  v.  King  &  Bridge  Co.,  23  Minn.  386), 
but  at  t'.ie  time  when  the  canae  ia  ready  for  trial,  although 
the  court  and  parties  may  nut  be  ready  to  try  it.  (Gumee 
V.  BnmBwlck  Co.,  1  Hughea,  270;  Blackwell  v.  Brown,  1 
Fed.  Rep.  351;  CMc^o,  B.  k  Q.  E.  Co.  y.  Welch.  44 
Iowa,  665;  Whitehouse  v.  Ins.  Co.,  2  Fed.  Rep.  493.) 
When  a.  cause  is  noticed  for  trial  and  is  on  the  calendar, 
it  is  too  Jate.  (Stough  v.  Hatch,  8  The  Reporter,  7. )  The 
mere  fact,  however,  that  a,  cause  is  ready  at  a  term  of 
court  for  the  ex  parte  execution  of  a  writ  of  inquiry  by 
plaiDtiff  after  an  office  judgmeat  is  not  equivalent  to  bein^ 
ready  for  trial  on  lasnes  Joined.  (Hunter  v.  Royal  Canadi- 
anlna.  Co.,  3Haghes,2^)  Defendants,  not  being  obliged 
to  redocket  the  case,  need  not  take  affii'niative  action  for 
a  removal  until  the  plaintiffs  canse  the  case  to  be  redoo'i- 
otcd,  of  which  they  are  entitled  to  notice.  (Pettilon  v. 
Nolile,  7  Bias.  449. )  Tha  right  of  removal  doeH  not  exist 
after  a  stipulation  filed  admitting  the  claim  sued  on 
(Keith  T.  Levi,  2  Fed.  Rep.  743;  1  McCrarv,  343);  nor 
when  the  plaintiff  is  guilty  of  lachoa.  (BrooSnaxv.  Eis- 
ner, 1 3  Blatohf.  3fi6. )  A  Slate  court  is  under  no  obligation 
to  delay  a  trial  to  enable  the  party  to  prepare  a  petition 
(U.  S.  Saiings  Inst.  v.  Brockschmidt,  73  111.  370);  and 
where  a  cause  could  have  been  noticed  for  trial,  and  the 

i>etiti<in  for  removal  was  not  filed  till  after  the  term,  it  was 
leld  too  late.  (Tradera'  Bank  v.  Tallmadge,  13  The 
Reporter,  714.)  Removal  cannot  be  obtained  after  the 
cause  has  been  twice  iixed  for  trial  at  two  diCTerent 
aeesions  of  the  court.  (Cole  v.  Ia  Chambrc,  31  La.  An. 
41.)  A  petition  filed  before  trial,  and  at  a  term  subse- 
quent  to  entry  and  issne,  is  too  late,  although  the  case 
has  been  firat  pat  on  the  trial  list  at  the  term'  in 
which  the  petition  is  filed.  (N".  Y.  W.  etc.  Co.  v.  Loomis, 
122  Mass.  431.  A  cause  cannot  be  removed  after  a  de- 
fault entered  and  before  the  default  has  been  act  aside, 
even  thongh  the  aervice  was  by  publication,  and  defanlt 
not  made  absolute.      (MoCallon  v.  ^\"aterman,  \  Oeiv>L."S-. 
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J.  413;  a.  C,  1  Flippin,  6-11;  aee  Bright  v.  IKlwau 

Co.,  1  Abb.  N.  C  li'j  eritioistd  in  4  Cent  L.,  J.  492.)  An 
applicatioa  filad  aftsr  a  cause  ia  called  and.  plaintiff  hu 
anuounced  bimaelf  ready,  and  time  is  granted  defeDduW 
to  apply  for  a  coDtiuuance,  ia  too  late  (Wntt  v.  White,  46 
Tex.  338),  since  thapetitioQ  oannothefiled  after  the  triil 
has  oonmienced  (Bel,  Eiv,  Const.  Co.  v.  Davenport  &St.R 
R.  Co.,  46  Iowa,  406);  or  even  after  the  pleadinga  lave 
been  read  and  tie  eviilenoe  submitted,  and  before  their- 
gument  has  begun.  (Lowie  v.  Smythe.  2  Woods,  177.) 
There  haa  been  a  "trial"  if  a  judgment  has  been  rendaU 
sustaining  a  demurrer  to  an  answer.  (Meyer  v.  Korton,!) 
Fed.  Rep.  4.13. )  If  a  case  be  reforred  to  a.  master  in  ohan- 
eery,  it  cannot  be  removed  (Jifkins  v.  Sweetaer,  13  Qw. 
L.  N.  103);  nor  fhould  a  petition  be  Kranted  where  a  mil 
waa  tried,  and  the  jury  disagreed,  and  the  case  ■waa  Con- 
tinued. (Amer.  Bible  Soc.  v.  Grave,  101  U.  S.  610.)  On 
reversal  of  a  decree  on  a  Buit  for  an  aucounting,  ordetiiu 
an  account  to  be  taken  but  not  giving  a  second  hearing. 
tbe  cause  cannot  be  removed.  (Jifluna  v.  Sweetser/fl 
TheEeporter,  625.)  A  removal  as  to  ^misheo  proo^i- 
ma  instituted  concnrrently  with  the  actiunis  too  late  aita 
judgment  on  the  main  action.  (Pratt  v.  Albright,  9  Vei. 
Rep.  634j  lOBisa.  511.)  If  the  apiieUate tribunal  ejit«lt 
a  judgment  instead  of  rcmaniting  IJie  oase,  the  oase  can- 
not be  removed.  (Jiffcinsv.  Sweetser,  ISChio.  L.  N.lOl) 
Bat  if  ajiarty  is  forced  to  trial  by  a  refusal  to  order  ■!•■ 
mova],  he  may  remain  till  after  rai-eraal,  and  tlien  remove. 
(Railroad  Co.  v.  Eoontz,  3  Morr.  Trans.  34.)  So  a.  cueis 
not  removable  after  a  writ  of  sct'it  fuciaa  has  isaoed. 
(Moonej^v.  Agnew,_4red.  Rep.  7;  2  McCrary,  89.)  The 
application  made  within  the  time  specified  hy  the  atataM 
for  appearance  on  a  n^otion  to  reopen  a  decree  ia  ul  timw. 
(Harter  Town  v.  Hernochan,  2  Morr.  Trans.  235.) 

Time  under  acts  of  1S66,  1867,— Auon.reaiiJeot 

pUinttCf  is  entitled  to  a  removal  as  lo  all  tiie  defendanU. 
(Sands  v.  E^mith,  1  Dill.  190. )  He  may  remove  ok  against 
a  oitjxen  of  the  State  in  whidi  suit  is  brouglit,  and  a  elti- 
ueu  of  a  third  State  who  had  voluntarily  appeared.  (Sands 
,  V.  Smith,  1  Dill.  I!K1,  donbtc<l,  Siiwing  Mach.  Cos.*  Ca» , 
L  )8  Wall.  553.)    A  removal  ia  not  authoriztd  when  the 


application  is  made  by  a  citizen  of  llie  State  where 
brought  (Hq rat  v.  Bailroad  Co.,  93  U.  S.  71),  nor  where 
both  parties  are  citizens  of  the  same  State.  (Knapp  v. 
Troy  &  B.  R,  Co.,  20  WalL  124.)  If  the  aubatantiil  par- 
ties are  two  corporationB,  and  both  citizens  of  the  State, 
the  cause  cannot  be  removed.  {W.  A.  ft  G.  R.  Co.  v.  A. 
&  W.  R.  Co.,  J9Gcatt.  592,)  So  if  both  parties  become 
citizeaa  of  the  same  State  prior  to  the  liliiig  of  the  petition, 
the  cause  cannot  be  removed.  (Laird  v.  Oonn.  &  P.  Biv. 
R.  Co.,  56  N.  H.  376,)  A  defendant  cannot  remove  the 
cause  where  he  became  a  citizen  of  another  State  after  the 
brinRin«  of  the  suit.  (Dart  v.  Walker,  4  Daly,  188;  S.  C, 
43  How.  Pr.  29;  Indiana  B.  4  W.  R.  Co.  v.  Risley,  50 
Ind.  60;  Tapley  v.  Martin,  IIG  Mass.  275;  Dnstin  v. 
Dictiinaon,  2  Mich.  N.  P.  6;  contra,  Johnson  v.  Monell,  1 
Woolw.  390;  Cook  y.  Whitney,  3  Woods,  715.)  All  (he 
plaintiffs  must  be  citizens  of  the  State  where  suit  is 
brought,  and  non-resident  plaintiffs  cannot  remove  wholly 
nor  ag  to  tbemeelveg.  (Bliss  v.  Rawson,  43  l>a.  181.)  If 
citizens  of  different  States  nnite  as  plainti^,  defendant, 
although  a  citizen  of  another  State,  cannot  remove  the 
cause  (Bryant  v.  Scott,  67  N.  C.  391);  nor  in  sach  case 
can  plaintiffs  remove.  (Bliss  v.  Itawflon,  43  Ga,  181; 
Beery  V.  Irick,  22  Gratt.  484;  Martin  v.  Coons.  24  Ln.  An. 
]G9.|  Nor  can  the  suit  be  removed  if  a  citizen  of  the 
State  joins  with  a  citizen  of  another  State  (Goodrich  v. 
Hunton,  29  La.  An.  372;  Dpton  v.  New  Jersey  S.  R.  Co., 
2.5  N.  J.  Kq.  372;  Case  v.  Dounlass.  1  Dill.  299;  Fisk  v. 
Chicago  R.  I.  &  P.  R,  Co.,  53  Barb.  472;  Hazard  v.  Du- 
rant,  9  R.  I.  602);  so  if  there  are  several  plaintiffs,  and 
one  of  thent  is  not  a  citiKon  of  tlie  State,  it  cannot  be  re- 
moved (Case  v.  DouRlass,  1  Dill.  2im;  Fisk  V.  Chicago,  R.  L 
&  P.  R.  Co..  53  Barb.  472;  Hazard  v.  Durant,  9  E.  L  602; 
Merwin  V.  Wexel,  49  How.  Pr.  115|;  and  a  suit  in  whicli 
a  citizen  of  the  State  is  plaintiff  and  a  domestic  corpora- 
tion and  two  citizens  of  another  State  are  joint  defendants 
ia  not  removable.  (Howknd  etc-  Works  v.  Brown,  13 
Buah,  681.)  The  act  of  1807  does  not  apply  where  the 
canae  of  removal  ia  alienage  (Crane  v.  Reeder,  2S  Mich. 
.'i27);  so  an  alien  defendant  is  not  within  this  clanae  (Sew- 
ing Mach.  Cos.'  Cas.,  18  Wall.  553;  S.  C.  IIO  Mass.  70); 
Cnine  v.    Reeder,  28  Mich.  527:  Davis  v.  CooVl,  ^  ■&*?!  - 
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I  13i):Bndif  plaiutiffisaualien,  ilefendant  cannot  remove 
(Knickerbocker  L.  lug.  Co.  v.  Gerboch,  70  Fa.  St.  130);  or 
if  both  parties  are  citizens  of  States  other  than  where  suit 
in  broaght.  (InBaraiiue  Co.  v.  Francis,  II  VVaU.  210;  Hunt 
V.  KailromlCo.,  93  U.  S.  71;  Amer.  Bible  Soci.  v.  Grore, 
101  U.  S.  610.)  So  B.  citizen  oF  the  District  of  Coliuiiliii 
cannot  remove  a  suit  into  the  Federal  court.  (Ciesel  v. 
McDonald,  16  Blatoht.  150;  Hepburn  v.  Ellzey,  2  Cranch. 
445;  WestooM  v.  Fkirflcld,  Peters  C.  C.  45;  New  Orleans 
V.  Winter,  1  Wheat,  91;  Vape  v.  Miffin,  4  Wash.  C.  C 
G19;  Hcquat  v.  Swan,  5  Mason,  35;  Barney  v.  Baltimore, 
6  Dill.  280.)  Under  the  Judiciary  Act,  sectiiiu  tn-elve,  h> 
anthorize  a  removal,  the  citizenship  of  each  of  the  defend- 
anti  must  he  nuchas  to  make  his  suit  removablo.  (Shelby 
V.  Hofiinan,  7  Ohio  St.  453;  citing,  Habbarf  v.  Nnrthem  B. 
Co.,  25  VI.  715;  Boanlof  ForoignMissiom  V.  McMa»ter,4 
Am.  Law  Reg.  529;Welchif.  Tennent,4Cal.  203.)  Undar 
theAotsof  1S66, 1367,  it  is  sufficient  that  the  defemUntsp- 
plying  forisatthotimv  of  tiling  his  petition  a  citizen  o(  an- 
ottier  State,  and  the  plaintiff  n  citizen  of  the  State  where  snic 
iabronght.  (Mofiinnity  v.  Whito,  SDill.  360.)  Butif  <]«- 
fendant  had  be>eu  a  resident  of  the  state  at  the  time  of 
-Oie  passage  o(  those  acts,  the  caae  is  different.  ( Dark  v. 
Walter,  4  Dal;,  188.)  In  an  action  ex  coalrofilit,  when 
then)  were  three  dcfeudants,  two  noa'peaidenta  and  tho 
ijtird  a  citSien  of  tho  State  where  suit  waa  brought,  it 
could  not  be  removed  by  the  two  non- residents.  (Sew. 
Mach.  Cos.'  Caa.,  IS  Wall.  653;  S.  C.  110  Mass.  JO.) 
Each  defendant  uiuat  be  a,  resident  of  a  difiercjit  Statn 
from  the  plaintir*  State  (Fairchiid  v.  Durand,  S  Abh.  Pr. 
3.15;  sfee  Bijtby  v.  Conse,  8  Blatchf.  73);  so  wliera  the 
relnoral  of  the  whole  suit  was  sought,  and  not  tlie  eiiit  m 
to  the  non-residents  nnder  the  Act  of  186(J.  (Vniinevarv. 
Bryant,  21  Wall.  41.)  So  the  gruitar  of  It  deed  cKniwt 
undertlieact  of  1866,  remove  a  suit  to  foredoca  a  deoit, 
leaving  his  trustee,  hia  co-defendant,  in  the  State  court 
(Uardner  v.  Brown,  21  Wall.  36;  Coal  Co.  v.  Biatchfoid. 
11  Wall.  172);  and  so  of  a  garnichee  or  trustee  jain«d  u 
defendant.  {Weeks  v.  BilliHgs,  55  N.  H.  371.)  Uulcf 
the  Act  of  1367  one  of  the  several  defeucbnts,  a  nun-rtat- 
dent,  cannot  remove  unless  the  others  are  improper,  formal 
or  unnecuaaary  parties.   (Cook  v.  State  Nat.  Bli.,  SZ  H^  il~~ 
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OS.)  A  mere  voliintaTV'  interveuor  cannot  remova  tbe 
caoBE  (WiUianiB  v.  WilliamB,  24  la.  An.  5i5);  and  ho  of 
stockholders  of  a  uorpnratiou  (W.  A.  &  G.  R.  Co.  v.  A. 
&  W.R,Oo.,  19Gratt.592);  but  one  not  sued  but  brought 
into  the  suit  aa  warrantors,  on  motion  of  the  defendant, 
lias  the  right  to  remove,  aa  ia  the  caae  of  a  laodlorcl,  where 
tlie  tenant  is  defendant.  (Ureen  v.  Klinger,  ID  Fed.  Rep. 
GSilj  and  see  In  re  Iowa  &  M.  Const.  Co.  10  Fed.  Rep. 
401;  3  McCrary,  310;  Healy  v.  Prevoat,  6  Week.  No. 
Cas.  579.) 

Appearance. — The  petition  must  be  llled  at  the  time 
of  entering  an  appearance  (Yulee  v.  Vose,  94  U.  S.  439; 
Kingsbury  v.  Kingsbury,  3  Bias.  60;  Redmond  v.  BuaBell, 
J2  Johns.  153;  Crane  v.  Iteeder,  28  Mich.  527;  Webre  v. 
Duroo,  ISLft.  An.eS;  Gibson  V.  Johnaon,  Peters  C.  C.  44; 
Dftvia  V.  Cook,  9  Nev.  134;  but  aee  Gelaton  v.  .Johnson,  3 
N.  J.  L.  025);  and  the  appearance  must  lirst  be  entered  in 
the  State  court.  (Ward  v.  Arredondo,  I  Paine,  410; 
Field  V.  Lonsdale,  Deady,  2S8. )  This  requirement  was 
intended  not  only  to  ])Ut  the  defendant  to  an  election  of 
his  tribunal,  bnt  to  give  the  opposite  party  early  notice  of 
his  intention.  (Redmond  v.  Kaasell,  12.loliiis.  153.)  To 
entitle  a  defendant  to  a  removal  from  the  aupreiue 
court,  the  applicant  mnst  file  hia  petition  in  the  supreme 
court  at  the  time  of  pnttinR  on  Bi)ecial  bail;  giving  notice 
of  tha  petition  at  the  next  term,  and  then  finng  it,  is  not 
sufficient.  (Rfldmond  v.  KaBBell,  12  Johns.  153.)  If  a 
suit  is  against  a  citizen  of  another  Stale,  the  party  must 
file  hia  petition  at  the  time  he  enters  his  appearance.  (S»v, 
Bank  of  Cincinnati  v.  Benton,  2  Met.  [Ky.]  2*1.)  De- 
fendants may  apply  at  diOerent  times  when  their  appear- 
ances are  entereii  at  different  times  (Ward  v.  Arredondo, 
I  Paine,  410.)  The  application  ronst  be  al  the  time  of 
entering  the  ftopeanuica  in  the  State  court,  and  the  right 
is  waived  if  defendant  demars,  pleads  or  answers,  cr 
(itherwise  submits  to  the  jansdn-tim  (West  v.  Aurora, 
CWaU.  139:8weeneyv  (.tffin  1  Ddl  73)  Thefilingof- 
a  pleading  or  agreement  by  defendant,  duly  signed  by  hia 
solicitor,  and  making  an  application  thereon,  is  entering; 
an  appearance.  (Pugsley  i  Frecdman  s  S.  4  T.  Co.,  2 
Tenu.  Ch.  130.)     If  petitioner  ^Titers  mtn  ™  o.gtfeeTOKe.\, 
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that  the  case  shall  rcmaia  on  the  dock! 
iibtoins  a  cantiiiuaiice,  it  shall  be  daemed  an  ■ 
(KolimBou  V.  Potter,  43  N.  H.  183.)  A  limdloril  appeal* 
wben  lie  18  odinittedas  adefmdoDt.  (Jauksaa  v.  Sblei,  4 
Juhn8.493.)  H  a  plaintiff  hsHtaheu  no  atop  tu  obtain  a 
iiidgment  by  default,  defendnnt  may  appear  and  jile  hia 
].etaion  for  removal.  (CarpEntarv.  N.Y.  ft  N.H.  R,  Co..ii 
How.  Pr.  4S1.)  Whcra  the  State  law  doea  not  retinirea 
icrmal  appearance,  tiling  a  petition  for  ronio'^'Hl  is  s  snffi- 
ciunt  appeoraiii-e.  (Sweeney  v.  Coffin,  1  Dill.  73;  Stoker  r. 
Ijeaven worth,  4  Maitin  N.  S.  676.)  Appearanoa  and  en- 
tering bail  are  separate  acts.  (Snydain  V.  Smith,  1  Deoin, 
mt;  RadmoDd  v.  liusaell,  12  Johns.  IfiS.)  So  giving  an 
nadertaking  with  sureties  on  an  ajreet  is  not  an  appear- 
ance. (Dnrand  v.  Holljns,  3  Dner,  68G;  Arjo  v.  Idonteiio, 
I  CaineB,  248;  Bird  v.  Murray,  Cole  &  C.  Cas.  63;  Dut 
Y.  Arms,  J9  How,  Pr.  429;  Haiiard  v.  Dursnt,  9  R.  I.  602.) 
If  defendant  oppnai^a  a  motion  for  on  iojimction,  and  filn 
an  answer  which  is  read  at  the  hearing,  he  cannot  remora 
the  BOit.  (Livingston  V.  Gibbons,  4  Johns.  Cli.  94;  aee 
Cooley  V.  Lawrence,  12  How.  Pr.  17G;  Pnpsley  v.  i<>eed- 
Toan'sS.  &T.  Co.,  2  Tenn.  Ch.  130.)  Or  where  he  legally 
and  properly  assentt  to  the  jnriadiction.  (RohinaoiLV. 
Potter,  4^  K.  H.  ISS.)  As  where  he  appears  and  anewmi 
thtt  original  bill.  {Richardson  v.  Packwood,  1  Martin  N, 
8.  290.)  A  service  of  notice  of  appearance  ia  nob  an  ap- 
pearance. {Chatham  Nat.  Bk.  v.  Merchant's  Nat.  Bt.,  1 
Hun,  702.)  Nor  is  the  giving  of  formal  notice  of  retainer 
<Diabrow  v.  Drigga,  8  Abb.  Pr.  305,  note;  Norton  v. 
Hayes,  4  Denio,  245;  Field  v.  Baker,  I  Code  Rep.  (N.  S.I 
292;  nor  a  mere  agreement  between  the  parties  that  de- 
fendant shall  have  further  time  to  answer.  (Bisbrow  v. 
DriggB,  8  Abb.  Pr.  305,.nota.)  If  defendant  obtains  au 
order  extending  the  time  to  answer,  it  is  eqaivalent  to  an 
appearance.  (Ayres  v.  Western  R.  Corp.  32  How.  Pr, 
351 ;  S.  C.  48  Barb.  133.)  If  the  court  appoints  an  attor- 
ney to  represent  an  absent  defendant,  his  aiipearance  is 
not  appearance  by  defendant.  {Fiak  v.  Fiak,  4  Martin 
N.  8.  6/6.)  An  appearance  in  oiien  court,  at  a  special 
term  bald  out  of  the  district,  ia  not  an  appearance  entitlini; 
to  a  removal.  (Bristol  v.  Chapman,  34  How.  Pr.  140J, 
Where  the  defendants  are  served  at  different  timn  ' 
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diOerent  times  eater  their  appearance,  they  may  each  at 
Euch  difierent  times  tna^ke  application.     (Shelby  v.  HoB- 
I,  7  Ohio  St.  453;  citing  Wnnl  v.  Aireiloudo,  1  Paine, 


370,)  Whtre  aoma  of  the  tlefBodaiitB  r 
regularly,  others  cajuiot  enter  an  original  appearance  in 
auch  court.  (Ward  v.  Arradonilu,  1  Paine,  410.)  Notice 
of  appearance  filed  with  the  clerk  at  the  time  of  applica- 
tion to  remove  is  entering  an  appearance,  bnt  mere  notice 
served  on  the  plaintiff  ib  not.  (Field  v.  Blair,  1  Code 
Rep.  (N.  S.)  361.]  The  State  uourt  cannot  cause  an  ap- 
jiearance  to  he  entered  auif  pro  tunc,  to  as  to  entertain  a 
motion  for  a  new  trial.  (Ward  v.  Arredondo,  1  Foine, 
410;  see  Gibson  v.  Johnaon,  Peters  C,  C.  H.) 

§  109.  Bond  and  nevui-ity. — And  shall 
make  and  file  therewith  a  bond,  with  good  and  Hiif- 
ficient  surety,  for  his  or  their  entering  in  such 
circuit  court,  on  the  firgt  day  of  its  then  next  ses- 
sion, a  copy  of  the  record  iu  such  suit,  and  for 
paying  all  coats  that  may  bs  awarded  by  the  said 
circuit  court,  if  said  court  shall  hold  that  such 
suit  was  wrongfully  or  improperly  removed  there- 
to, and  also  for  their  appearing  and  entering 
special  bail  in  such  suits,  if  special  bail  was  origi- 
nally requisite  therein.     (25  tJ.  S.  Stats,  433.) 

See  Greer  v.  Gregg,  4  McLean,  202;  McLeod  v.  Dnn-  ■ 
can,  5  McLean,  342;  Screw  Co.  v.  Bliven,  3  Blatchf.  242; 
Barney  v.  Globe  Bank,  5  Blatchf.  107. 

Bond  and  security. — Under  the  Jndiciary  Act  the 
defendajit  must  give  several  or  joint  and  several  bonds, 
and  not  joint  bunds  (Roberts  v.  Carrington,  '2  Hall,  649; 
Hazard  V.  Durant,  9  B,  I.  602);  bnt  under  the  Act  of  1375 
■'good  and  sufficient  sure^"  is  all  that  is  iLi]Qired.  (Re- 
moval Cases,  100  U.  S.  457;  Mix  v.  Andea  luanranoe  Co., 
74  N.  Y.  63.  The  Act  of  1867  only  requires  the  offer  of 
■■good  and  sufficient  surety,"  the  sareh'  to  bind  himeelf 
in  writing.  The  form  is  immaterial.  (Tunstall  v.  Madi- 
8on,30La.  An.471;  Mix  v.  Andes  Ina  Co,.74H.X.^'i.^ 
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So  a  stipulation  in  the  natarH  of  an _^__ 

cient  (BrovJH  r.  Crippen,  4  Hen.  &  M.  173.)  The  pw-' 
alty  rnuBt  be  sufficient  to  indemrifv  fnr  iIrIbv  r.r.  cii_.u>- 

comply  witli  ita  terms  (Millar  a.  .  __. ,, 

a  penalty  of  one  thouaond  doUare  will  be  deemed  luffi. 
cieiit,  if  (Icfeudact  haa  not  been  held  to  bail.  {Blauisliod 
V.  Dwight,  12  Wend.  1«2.  Where  the  bond  did  nobvoo- 
tain  the  oiiuditinua  requirod  by  the  Act  of  1875,  and  t)w 
penal  Rum  wan  left  blauk  in  noii-cuttipliance  with  the  hI 
of  18G7,  the  case  was  remanded.  (Brjdeuk  v.  BiJ«,  T 
Biaa.  96;  8  Chie.  L.  N,  102;  aee  Torrey  v.  Grant  Work^ 
14  Blatchf.  269.)    The  security  nmat  be  offered  at  Hk 


Bobuiann  v.  Potter,  43  N,  H.  188;  Hazard  v.  Duc«bV9 
K.  I.  602;  Weed  Sew.  Slach.  Co.  r.  Smith,  71  IlL  SMi 
eojdra,  Campbell  v.  WiLllen,  1  Mart.  i.  Y.  2li6.)  Undv 
tha  Judiciary  Act  the  secuntieB  must  be  o&er«d  kttha 
time  of  the  party's  appearance.  (Kirkpatrick  v.  Hwr-Vi^^ 
2  Mites,  277.)  The  jurisdiction  of  tha  Teiieral  conA  itm 
not  depend  on  the  form  or  substance  of  the  bond,  if  Q 
statute  in  the  other  reapecta  has  been  complied  iriU 
(Beebee  v.  Chaeney,  II  The  Keporter,  .100),  and  O* 
petition  neeil  not  contain  an  oD'er  to  give  the  ■ 
rity.  (Campbell  v.  Walleii,  1  Mart.  &  V.  166.) 
the  petitioner  fails  to  tile  his  bond,  the  cose  ttan 
in  the  State  court  (HiU  t.  Uenderaon,  21  Miss.  C 
and  the  boud  need  not  be  filed  till  the  iwcurity  is  accepted^ 
(Tunstall  v.  Madison,  30  La.  An.  471.)  The  petitiMier 
need  not  execute  the  bond  (Brown  v.  Crippen.  4  Uea.  k 
M.  173!  Stevens  v.  Richardson,  1.1  The  Reporter,  6T8;  S. 
C.,9  Fad.  Rep.  191,  20  Blatch.  M);  bot  the  attorney  (f 
the  petitioner  may  sign  for  him.  (Deunia  v.  AJacIina,  1 
Woods,  683. }    If,  however,  he  does  not  sign,  he  must  «■ 

Slain  his  reaeons  for  not  doing  so.  (Weed  Sew.  Hadk 
0.  V.  Smith,  71  HI.  204.)  If  the  bond  be  Bign«d  1^ 
Htrangera  only,  and  there  ia  no  proof  of  their  solvency, 
there  -will  no  error  in  refusing  to  transfer  the  casta. 
{Weed  Sew.  Maeh.  Co.  v.  Smith,  71  Hi.  2'>4.)  The  Stale 
coort  may  inveBtimite  the  value  of  the  aureties  (Omaoo  T. 


f!aglinr.io,  22  Cal.  83;  Snydam  v.  Smith,  I  Dcnio, 
and  jnri        '  "    '       -  '  ■""■        "      ' 


nrlge  of  their  lulficiency.     (Filz  v.  Haydi 


iet).4^|H 
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N.  S'.  653.)  It  must  deterinme  wliether  tbe.tuiety  is 
"good  and  sufficient, "  may  determine  tbe  amount,  ' 
whDtlier  it  ahauld  be  joint  or  joint  and  BBTtral  (Mi 
Andes  Ins.  Co.,  74  N.Y.  53),  and  may  reqaire  tbe  surecies 
to  justify.  (Weed  Sow.  Macli.  Co.  v.  Smith,  71  111.  204; 
Uarat  V.  Bates,  51  III.  439;  Milleri-.  Finn.  1  Neb.  2S4,) 
But  the  sureties  on  the  bond  are  not  bound  to  justify  until 
a,  rule  to  do  bo  ia  laid  upon  them.  (Empire  Trana.  Co.  v. 
RiehB,r<!B,  gS  lU.  404.)  The  abEence  of  any  acknowledg- 
ment or  proof  of  the  execution  of  the  bond  ia  a  matter  of 
practice  for  the  State  court  to  paaa  upon.  (Cook  v,  Belig- 
man,  7  Fed.  Kep.  2G3,  17  Bktoh.  452.)  Where  the  bond 
presented  is  apparently  ample,  the  State  court  cannot 
arbitrarily  refuse  to  receive  it,  or  refosB  to  remove  with- 
out giving  an  oppDrtunity  to  correct  it,  and  make  it  ample. 
(Taylor  \.  Shaw,  64  N.  Y.  75.)  It  caimot  reject  the 
security  without  assigning  a  cause  (Yulee  v.  Vuae,  94  U. 
S.  539;  Taylor  v,  Shaw,  64  N.  Y,  75;  Mix  v,  Andes  Ins. 
Co,,  74  N.y.  53);  nor  can  it  refuae  to  accept  it,  escept  on 
the  ground  of  insufficiency.  (Yulee  v.  Voae,  94  U.  8.639; 
S.  C.,  64N.Y.  449;  FiBkv.  Unionl'ac.  R.  Co.,  6  Blatch. 
362;  Mix  V.  Andes  Ina.  Co.,  7i  N,  Y.  53.)  If  all  the 
lequisites  exist,  the  State  court  must  accept  the  surety 
and  proceed  uo  farther.  (De  Camp  v.  fJ.  J.  L.  M.  Ins. 
Ca,  2  Sivecny,  461.}  The  surety  ia  not  bound  by  the 
subsequent  adjudication  against  the  principal  in  a.  State 
court.  (State  V.  Tiedermann,  10  Fed.  Rep.  20;  3  McCrary, 
3'.)0.)  An  irregularity  or  defect  ill  the  form  of  the  bond 
will  be  deemed  waived  after  the  expiration  of  eighteen 
months,  where  the  cauae  was  removed  with  the  conaent  of 
aUthepartics.  (Uervcyv.  IllinoisM.R,Co.,3  FEd.RBp.707.) 
The  bond  i^  sufficient  if  conditioned  that  petitioners  will 
comply  nith  the  statute,  and  although  the  obligors  are 
not  called  auretiea(Stevetiav.  Richardson,  9Fed.  Rep.  191; 
20  Blfttchf.  53);  but  it  must  proride  for  the  appearance  of 
petitioner  at  the  next  term  of  the  court  (Miller  v.  Finn,  I 
Neb.  254);  and  that  the  aurety  will  cau^'i  copies  of  Ihe 
record  to  be  entered  is  not  sufficient.  (Clippinger  v.  Mis- 
souri Val.  Ina.  Co.,  26  Ohio  St.  404.)  If  tlie  time  rre- 
scri)jed  iu  the  bond  within  which  the  tmnsoript  shall  be 
tiled  has  elajwed,  the  bond  ia  insufficient  (Clippinger  v. 
Misaouri  Val.  Ins.  Co.,  26  Ohio  St.  404);  and  if  deieQi.-j.u.'i. 
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IB  held  to  bail,  the  amoanb  of  tlie  bond  must  equal  tlit 
bail.  (Jonca  v.  Seward,  17  Abb.  Pr.  377.)  A  claoae  in 
the  condition  of  the  bood  providing  that  defendanta  shall 
cause  to  be  done  such  other  and  appropriate  acts  as  are 
teq aired  is  sufficient  compliance  witlt  the  reqairementa  ol 
the  statute,  (Cooke  v.  Seligmnu,  7  Fed.  Rep.  263;  17 
Blatoh.  452.) 

"Bail"  means  an  andertakinp  for  the  personal  appeaf- 
anne  o£  the  party,  and  does  not  imply  bond  for  tlio  forth- 
coming of  attached  property.  "Special  bail"  does  not 
include  delivery  bonds  executed  to  discharge  property 
trora  attachment     (Rameay  v.  Coolbangh,  13  Iowa,  161.) 

§    110.     State     court     to     prot^eecl      bo 

further  In  the  suit- — It  shall  then  be  tbe 
duty  of  the  Stflte  court  to  aci;epfc  said  petition  and 
bond,  and  procwd  no  further  in  such  suit,  and  the 
said  copy  being  entered  as  afoi«said  in  said  circoit 
coart  of  the  United  States,  the  cause  shall  the* 
proceed  in  the  same  manner  as  if  it  had  been  orig- 
inally commenced  in  the  said  circuit  court.  (18  U. 
S.  Stats.  470;  supei-aeded  hy  25  U.  S.  Stats.  433.) 

See  Dffitr'j  IIk»ov*i.,  bbm.  lOi,  109. 

Order  of  removal. — No  formal  order  for  the  removal 
o!  the  cause  is  neceaaary  (Osgood  v.  C.  D.  &  V.  R.  Co..  6 
Bias.  330:  Jonca  v,  Amamn  Ins.  Co.,  9  Chic.  L.  K.  68; 
Connor  y.  fioott,  4  Dill.  242;  Fulton  v.  Golden,  20  Alb.  L. 
J  229;  Lalor  v.  l>anning.  69  How.  Pr.  200;  Chamberlwn 
V.  Amer.  L.  4  T.  Co.,  I8N.  Y.  Snpr.  370;  St.  Authonv^ 
y  VV.  P.  Co.  V.  Kinp  William  Bridge  Co.,  23  Minn.  1S0; 
Clippenget  v.  Mo.  Val.  L.  Ins.  Co.,  1  Flippin,  -IS^ 
Hatch  V.  CliicttKo,  R.  I.  &  P.  B.  Co.,  6  Blatchf.  10^ 
Ficklin  v.  Tnrver,  59  Co.  263),  though  the  better  prsctica 
is  to  make  an  order  (Jackson  T.  Mut.  T,.  lus.  Co..  00 Qa. 
423;  see  Vundsrv-oort  v.  Palmer,  4  Dner,  677;  Jonea  v. 
Seward,  26  How.  Pr.  433);  yet  it  is  removed  though  U 
order  is  not  passed.  (Commercial  Sav.  Bk.  v.  Curbetb  A 
Sawy.  172.}  So  no  onler  accepting  petition  and  bondn 
-      If  the  statute  haa  been  complied  «it]i,th 


§iio 

ii'ing  of  the  tranacript  vests  jurisdlctinn  ia  the  li^deral 
court.  (Eeniv.Haidekoper,2Morr.  Trans.  597.)  Neither 
iiu  order  refusing  or  an  oriler  granting  a  removal  can  affect 
the  iuiiadiotion  of  the  circuit  cooct.  (Fiak  v,  Unioa  Pao. 
K,  Co.,  6  Blatohf.  362;  Hatch  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  6  Blatuht  105;  People  v.  Judges,  21  Mich.  577;  Car- 
peaterv.  N.T.  A;  N.  H.  R.  Co.,  U  How.  Pr.  481;  Boll  v. 
^-  (,  49  N.  Y.  232;  Cooka  v.  State  Nat  Back,  62  F  ^' 


!)l).)  When  the  proper  steps  ara  takoo,  and  ths  evidenca 
ia  presented,  the  rl^t  is  perfeetad,  and  no  action  of  the 
State  court  can  confer  the  right  or  take  it  awaj.     (Hatch 


■.  Chicago,  E.  I.  etc.  R.  Oo. ,  6 Blatchf.  111.)  The  State 
court  may  ioaert  in  the  order  a  pruviBion  that  it  shall  not 
operato  of  itself,  to  diamias  s.n  injunction  previously  iasued. 
(Liddle  v.  Thatcher,  12  How.  Pr.  294.)  If  an  order  for 
removal  is  erronoously  entered,  the  State  court  may  atrika 
itoat  (Shepherd  v.  Young,  1  Mou.  203);  hut  it  cannot  aal>- 
sequently  vacate  it  on  the  ground  that  it  was  imprudeatif 
or  inadvertently  granted.  (Chamhsrlnin  v.  Anier.  N.  L. 
&  I.  Co.,  18  N.  Y.  570;  Ciasel  v.  McDonald,  16  BlatoU. 
ISO.)  The  order  for  removal  cannot  be  renewed  by  » 
Mtato  court.  (St.  Anthony's  F.  W.  P.  Co.  v.  King  Bridge 
Co.,  23  Minn.  186;  Ralph  v.  Claihorne,  2  Mart  tLa.]  176; 
Knickerbocker  L.  Ina.  Co.  v.  Gerbath,  70  Pa.  St.  130; 
Chamberlain  v.  Am.  L,  Ins.  Co.,  18  N.  Y.  Snpr.  570.) 
It  ma;  be  made  after  the  appearance  of  the  defendant 
(Houser  v.  Oayton,  2  Woods,  273);  hut  if  obtained  with- 
out  notice  to  the  adverse  party,  he  may  appear  and  move 
to  have  it  vacated.    (Lalor  v.  Dunning,  56  How.  Pr.  209.) 

Jurisdiction  of  circuit  court.— The  jurisdiction  of 
the  circuit  court  attaches  as  aoon  as  it  becomes  the  duty 
iif  the  State  court  to  proceedno  farther.  (Railroad  Co.  v. 
Koontz,  3  Morr.  Tra^.  34.)  Where  a  aoiScient  case  is 
made  the  jurisdiction  of  the  State  conrt  is  at  an  end,  and 
the  juriadictiou  of  the  Federal  court  attaches.  (Clark  v. 
Cliieago,  M.  &  St.  P.  R.  Co.,  11  Fed.  Eep.  353;  3  Mc- 
Crary,  591;  Sweet  v.  Same.  11  Fed.  Rep.  353;  3  MeCrary, 
391.)  Whenacaaais  clearly  within  the  statute,  and  the 
controversy  one  in  relation  to  the  priority  uf  liens  between 
citizens  of  different  Statea,  the  circuit  court  has  juriadictiou. 
(Beery  V.  Iriuk,  22  Gratt.  484.)    The  jorisdictincic^eofia. 
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on  the  act  nnderwhich  the  Buit  ia  riimoved;  bo  reatrictdoiu 
on  tlie  jurisdictiun  iu  thg  eleventh  sai^tioa  oE  the  JadioiuT 
Act  have  no  application  to  removals  under  the  twelfth 
section.  (Leiiugton  v.  Butler,  14  WaU.  282;  Green  v. 
Cuatsrd,  23  How.  484;  Winana  v.  McKean  etc.  Nav.  Oc. 
6  BlatcM.  215;  Biislmell  v.  Kenned;,  9  WalL  3S~-  Sandi 
T.  Smith,  1  DiU.  277;  SaylesT.  N.  W.  Ina.  Co.,  2  Cart. 
212;  Barclay  t.  Levee  Comoi'ra,  1  Woods,  254;  Gaines  T. 
Faentea,  92  n.  S.  10.)  If  the  statute  antborizesaremonl 
it  empowers  the  circuit  court  to  take  jorisdictdon  (Bndi- 
dbU  t.  Kennedy,  9  Wall.  387;  Lexington  v.  Butler,  14 
^b11.  2B2;€:aineBr.  Fneotes,  D2U.S.  10;Sanilsv.  SmitiL 
1  Abb.  U.  S.  308;  S.  C.  1  Dill.  300;  Bliven  v,  N.  E.  Screw 
Co.,  SBlatchf.  Ill;  Barney  V.  Globs  Bk.,  5  Blatohf.  107; 
WinanB  v.  McKean  R.  &  N.  Co.,  ti  BlatcU.  215;  Saylsa  v 
Northwestern  Ina,  Co.,  2  Curt.  212;  but  see  Btiardalev' f . 
Torrey,  4  Wash.  0.  C.  286;  Colcord  v.  Wall,  2  MU« 
459;  Denniston  v.  Potts,  19  Miss.  36;  Hadley  v.  Danju, 
10  Ohio  St.  1;  Hazard  v.  Dnrant,  9  B,  L  602);  but  it  ii 
not  required  to  take  junediction  nutil  in  some  form  Uie 
jurisdiction  is  made  to  appear  of  record  (Anierican  Bible 
Soo,  V.  Grove,  101  U.  S.  610);  so  there  la  no  juriadiotian 
where  no  question  ia  iieuding.  (Fasnauht  v.  Prank,  S3 
Wall.  416.)  Keraoval  is  an  indirect  mode  by  wliich  the 
lArcait  court  acquires  oiiginal  juriadlctinn.  (Kama  t. 
Atlantic  &  Ohio  R.  Co.,  10  Fed.  Rep.  309;  BuBlinellv. 
Kannedy,  9  WalL  337;  Railroad  Co.  v.  Whitton,  13  WalL 
270;  see  Ek  parte  Crane,  5  Peters,  206.)  Where  the  de- 
fendant has  filed  the  projer  application  and  bond,  tbe 
jurisdiction  of  the  circnit  court  will  not  be  affected  by  lot 
subsequent  death,  and  the  execution  of  an  appeal  bond  by 
his  executor,  {tiarrett  v.  Bonner,  30  La.  An.  1305.)  Tb 
cjueetion  of  jnrisiiiction  belonga  to  the  Federal  court,  and 
must  be  determined  there  (Denniatoun  v.  BrAper,  S 
Blatchf.  338;  Taylor  v.  Rockefeller,  7  Cent.  L.  J,  349, 
Cobb  V.  Globe  Mut.  L.  Ins.  Co.,  3  Hughes,  452);  kiib- 
quiries  into  the  facts  of  the  petition  cannot  be  taad«iB 
the  State  coort;  it  ia  a  question  exelnajvely  for  the  Fed- 
eral court.  (Fisk  V.  Union  Pao.  R.  Co..  8  Blntchf.  MS; 
Stewart  v.  Mordecai,  40  Ga.  1 ;  Chamberlain  v.  Amer.  L 
Ins.  Co..  18  N.  y.  Supr.  370.)  Where  a  auit  ia  h^j 
retnovod  the  juriadiction  of  the  State  court  ceoH^]-* — 
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case  ia  at  an  end  (Olark  v.  Chicago,  M.  &  St.  P.  R.  Co., 
11  Fed.  Rep.  355;  3  MeCrary,  591;  Sweet  v.  Same,  11 
Fed.  Rep.  355;  3  MoCrary,  591);  and  it  cannot  bo  re- 
manded  for  any  purpose  (Kanouse  v.  Martin,  15  How. 
1(18;  Inaarance  Co.  v.  Dunn,  19  Wall.  214;  Mahone  v. 
MaDcheeter  etc.  R.  Co.,  Ill  Mass.  72);  and  tte  queation. 
of  iiirjadlction  is  not  waived  where  a  State  court  asserts 
juriEdictioQ  after  a  proper  opplii^tion  for  removal.  (Gor- 
don V.  Longest,  16  Peters,  98;  Kanouse  v.  Martin,  15 
How.  198;  Insurance  Co.  v.  Dunn,  19  WaU.  214;  New 
Orleans  &  B.  Co.  v,  MigBiasippi,  lOS  U.  8.  135;  Removal 
Cases,  100  U.  8.  473;  Goodrich  v.  Hunton,  29  La.  An. 
372;  Stevens  v.  Phrenii  Ins.  Co.,  41  N.  Y.  149;  Hadley  v, 
Diuilap,  10  Ohio  St.  1;  Erie  B,  Co.  v.  Stringer,  32  Ohio 
St.  468;  Stanley  v.  Chicago,  R.  L  &  P.  E.  Co.,  3  Cent  L. 
J.  430.)  If  the  case  be  within  the  act  of  Congress,  and 
the  petition  in  due  form,  accompanied  by  the  reqaired 
surety,  the  juriediction  of  the  State  court  in  the  case 
,  ceases  eo  fnstanri  {Removal  Casea,  100  U.  S.  457;  Fiakv. 
Union  Pac  E.  Co.,  6  Blat*dif.  362;  Hatch  v.  Chicago,  R.  I, 
&  P.  R.  Co.,  6  Blatohf.  105;  Mathews  v.  LyaU,  6  McLean, 
13;  Taylor  v.  Rockefeller,  7  Cent.  L.  J.  2i)S;  Pulton 
V.  Gordon,  20  Alb.  L.  J.  220;  Fioklin  t.  Tarver,  69  G». 
263;  Beery  v.  Chicago  eta.  R,  Co.,  64  Mo.  533;  Blair. 
V.  West  Point  MamJacturing  Co.,  7  Neb.  146;  St.  An- 
thony's FoUh  W.  p.  Co.  v.  King  Bridee  Co.,  23  Minn, 
iS6i  Shaft  V.  Phrenix  Life  lua.  Co.,  67  N.  T.  544;  Bur- 
liiim  V.  Southern  L,  Ins.  Co.,  46  Tex.  182;  McMurdy  v. 
Insurance  Co.,  4  Week.  No.  Cas.  IS;  and  all  its  proceed- 
ings, after  an  erroneona  deniid  ot  the  petition  for  removal, 
are  coram,  non  jadice.  (Herryford  v.  .^tna  Ins.  Co.,  4S 
Mo.  153j  Akerly  v.  Vilaa,  2  Biaa.  110;  Fisk  v.  Union  Pag. 
B.  Co.,  6  Bhktchf.  362;  8  Blatchl.  249;  Stevens  v.  Phtenix 
Ina.  Co.,  41  N.  Y.  140;  see  Kanouse  v.  Martin,  15  How. 
19S;  Gordon  v.  Longeat,  16  Peters,  97;  Insurance  Co.  v. 
Bunn,  19  Wall.  214;  French  v.  Hay,  22  WaU.  250;  Re- 
inoval  Cases,  100  U.  S.  457;  DuVivier  t.  Hopkins,  116 
Mass.  126;  Bell  v.  Dix,  49  N.  Y.  232;  Amory  v.  Amory, 
36  N.  Y.  Supr.  624;  Hadley  v.  Dunlap,  10  Ohio  St.  8; 
Stanley  v.  Cbicago,  R.  I.  A,  P.  R.  Co.,  3  Cent.  L.  J.  430; 
Rosenthal  v.  Adams  Express  Co.,  21  La.  An.  23!l,^  '^>n.*i 
retiuirements  of  the  act  cannot  be  varied  or  BAioiVo  '^■J 
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the  laws  of  the  State,  or  the  practice  of  thi 
(Shaft  V.  Phteiiix  M.  L.  Ins.  Co..  07  N.  Y.  544), 
uot  a  valid  objectioa  to  removal  that  procesi  y 
served  in  conformity  to  the  lawa  of  the  United 
(Sajlea  v.  Northwestern  Iub.  Co.,  2  Curt  212.) 
defendant  ia  Berved  with  process,  and  has  answi 
uoart  has  peraoonJ  juriadiction  over  him,  and.  a  a 
service  of  procuas  ia  not  neecBaary.     (Ward  v.  T< 
Morr.  Trans.   1 , )    That  proof  of  puhlicatioa  of  not 
defendant  was  uot  made  [irior  to  the  order  for  rs 


whece  defendant  volnutarilj  apjiears  and  auawi 

court  acquires  jurisdiutiou  irraspective  of  the  wt 

rBplicatiiiu.  (Turner  v.  The  I.  B.  &  W.  H.  Co.,  8 
280.)  The  filing  of  tlio  petition  ia  not  a  waiveri 
right  to  ioaiat  that  service  of  procees  waa  proisnr 
fraud.  (Moynahnn  v.  Wilson,  6  Cent.  L.  J.  28.)  \ 
the  petition  was  reserved  for  the  deuieion  of  tha  m 
court,  ajid  tho  latter  dismissed  the  petition  and  reia 
the  cause,  the  circuit  court  has  no  juriadiotioa,  (Kj 
V.  Evans,  OS  U.  S.  320;  see  Fasnacht  v.  Frank,  23 
41G.) 

§  111.  Tlmo  to  file  record— mint 
anveof  clerb — Ccrllnrurl.— 'J'hnt  in  all  o 
removftUe  iititler  this  aei,  if  the  term  of  the  d 
court  to  which  tlie  aatae  is  rtiiuovable,  then  ne 
be  holden,  shaU  commence  within  twenty 
after  filiiig  the  petition  aud  bond  in  the  State  i 
for  its  I'einoval,  then  he  or  they  wlio  appljr  ■ 
wove  tlie  same  shall  have  twenty  days  from 
application  to  file  said  cojiy  of  record  in  said  ei 
court  and  enter  appeaiiLnce  therein:  tuid  if 
within  said  twenty  days,  such  filing  and  ap; 
ance  shall  be  taken  to  satisfy  the  said  bond  in. 
behalf;  that  if  the  clerk  of  the  State  court  in  w 
0^1/  such  cause  shall  be  penjoiis  ^oi^ 


one  or  more  of  the  parties  or  persons  applyinjj  to 
remove  the  same  a  copy  of  the  record  therein,  after 
lender  oE  legal  feea  for  such  copy,  said  clerk  BO 
offending  shall  be  deemed  guilty  of  a.  misdemeanor, 
and,  on  conviction  thereof  in  the  circuit  court  of 
the  United  States  to  which  said  action  or  proceeding 
was  I'omoved,  shall  be  punished  by  imprisonment 
not  more  than  one  year,  or  by  fine  not  exceeding 
$1,000,  or  both,  in  the  discretion  of  the  court. 
And  the  circuit  court  to  which  any  cause  shall  be 
removable  under  this  act  shall  have  power  to  issue 
a  urrit  of  certiorari  to  said  State  court,  command- 
ing said  State  court  to  make  return  of  the  record  in 
any  such  cause  removed  as  aforesaid,  or  in  which 
any  one  or  more  of  the  plaintiffs  or  defendants 
have  complied  with  the  provisions  of  this  eict  for 
the  removal  of  the  same,  and  enforce  said  writ  ac- 
cording to  law;  and  if  it  ah^Il  beimpossib'e  for  the 
parties  or  persons  removing  any  cause  under  this 
act,  or  complying  with  its  provisions  for  the  re- 
moval thereof,  to  obtain  such  copy,  for  the  reason 
that  the  clerk  of  said  State  court  refuses  to  furnish 
a  copy  on  payment  of  legal  fees,  or  for  any  other 
reason,  the  circuit  court  shall  make  an  order  re- 
quiring the  prosecutor  in  any  such  action  or  pro- 
ceeding to  enforce  forfeiture  or  recover  penalty  as 
aforesaid,  tofileacopyof  the  paper  or  proceeding  by 
which  the  same  was  commenced,  withinsuch  timeas 
the  court  may  determine;  and  in  default  thereof  the 
court  shall  dismiss  the  said  action  or  pi'oceeding; 
but  if  said  order  shall  be  complied  with,  then  iva.v^ 
circuit  court  shall  require  the  other  '^lart.y  to  "p\e-v.\, 
and  said  action  or  pi'oceeding  shaU  ^voceeAto  t^nsiN- 
jadgmenti  and  the  said  circuit  court  -oiaY  'la^^'^ 
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an  order  I'oqiiiring  the   partit  __ 

de  novo;  and  the  bond  given,  conditioned  M 
said,  shall  be  discharged  so  fur  as  it  requires 
of  the  record  to  be  filed  as  aforesaid.  (^ 
March  3,  1875,  eec.  7;  18  U.  S.  Stats,  4 
Sup.  Rev.  Stata.  173.  Rev.  Stats,  sec.  645 
seded.) 

Seo  Destx's  Rrmou  L,  SBC.  IW. 

Tlie  record.— The  copy  of  the  record  must  t 
□ertifieJ  (Martin  v.  Kanouae,  I  Blatchf.  149),  sj 
tached  papers  nmy  he  certified  to,  and  may  coaetiti 
record  if  duly  certified.  (Commercial  ft  Sav.  Bk.  ' 
bett,  5  Sawy.  172.)  The  cause  is  removed  ob  of  tl 
when  the  motion  ia  made,  and  the  papers  Bbonld  b 
fied  as  of  that  date  (Otark  v.  Delaware  etc.  Can»I  < 
B.  I.  36);  but  it  is  cot  sufficient  to  enter  merely 
of  the  BummouB  (McBratoey  v.  Usher,  1  Dill.  367)j 
ee«B  "  ia  equivalent  to  iiraceedinRS,  (McBnitnoy  v. 
1  Dill.  367.)    It  is  not  necessary  that  the  tact  of  • 

or  citizenship  should  appear  on  the  record  of  tho  t 

proceadingH.  (Ladd  v.  Tudor,  3  Wood  &  M.  325$ 
cieaua  v.  Sargel,  6  Robt.  S3,)  Where  a  causa  h« 
removed,  and  all  the  papers  subsequently  destroi 
flre,  and  the  parties  admit  the  cause  waa  tranafei 
ftcoonlancB  with  the  statute,  the  court  may  preaDng 
the  rei)uisite  citiseDship  was  shown  {Railroad  Uomi 
Kamsey,  '22  Wall.  328);  so  the  record  may  be  « 
by  conaont  (Hodgson  v,  Bowerbank,  5  Cranch,  I. 
Parker  v.  Overman,  18  How.  137);  and  where  the 
ftt  the  time  of  removal  did  disolou  the  foot,  ti    '" 
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Time  to  file  record. —The  jariadiotionia  not  complete 
in  the  Federal  court  before  tlie  day  prescribed  by  the 
statute,  although  a  traoacript  has  been  tiled  (Matt,  of 
Baraeaville  &,  M.  R.  Co.,  4  Fed,  Rep.  10;  2  McCraiy, 
'216);  nor  can  the  circoit  court  proceed  until  copies  of  the 
proceedings  are  entered  there.  (Fiak  v.  Union  i^ac.  E. 
Co.,  eSiatchf.  3e2;CUppenea''T.  Mo,  Vah  L.  Idh.  Co..  1 
Flippin,  456;  SChic  L.  N.  155.)  The  provision  as  to  the 
filing  of  the  tranacript  is  mandatory  only  as  a  matter  of 
practice,  and  the  defect  may  be  cured  by  aJlowing  it  to  be 
filed  nunc  pro  tunc.  ( Woolridge  v.  MoKenea,  8  fed.  Bep. 
650.)  Itmny  bbfiledatany  time  witbintlie  period  allowed 
by  the  State  statute  (Railroad  Co,  v.  Koontz,  3  Morr, 
Trans.  34;  King  v.  Worthington,  3  Morr.  Trans.  101), 
before  the  commencement  of  the  next  term  after  the  re- 
moval (Bowcn  V.  Kendall,  23  The  Reporter.  538);  and  it 
ia  Bnffieient,  althongb  a  term,  devoted  exclusively  to  crimi- 
nal cases  has  intervened.  (Jones  v.  Ocean.  St.  N.  Co.,  11 
Blatchf.  406.)  The  proper  time  fur  entfirinK  into  the  air- 
cnitoonrt  "copies  of  the  papers,"  etc.,  iaoQ  the  first  day  oE 
the  next  session  after  the  filing  of  the  petition,  etc,  bat  in 
any  event  tlie  moving  party  haa  twenty  days  to  file  a  copy 
of  the  record.  (Clippengar  v.  Mo.  VaL  tis,  Co.,  1  Flip, 
pin,  456;  S;  C.  8  Ohio,  L.  N.  155.)  The  only  necessary 
consequence  of  failure  to  file  the  record  by  the  first  day  of 
the  next  term  after  applicatioD,  or  within  tweu^  days 
thereafter,  is  to  create  a  liability  on  the  bcmd.  (Kidder 
V.  Foatteau,  2  Fed,  Rep.  6113;  1  MoCrary,  3^3.) 

Dut7  of  olerk. — IF  a  clerk  refnaes  to  fnrnish  copies 
of  the  record  and  proceedings,  this  court  will  allow  parties 
to  supply  them  (Akerlj  v.  Vilas,  2  Biss.  110);  and  the 
petitioner  may  file  a.  copy  thereof  in  the  circuit  court. 
(Akerlyv.  Viloa,  2BisB.  110.)  It  ha  has  done  aU  that  is 
necessary,  he  may  perfect  the  removal  by  entering  in  the 
Federal  court  at  the  proper  time  copies  of  proper  papers. 
and  his  appearance  and  special  bait  if  necessary.  (Hateh 
V.  Chicago,  R.  I.  etc.  Co.,  0  Blatohf.  105.)  The  clerk  of 
the  State  court  has  no  right  to  withhold  the  traneKTY^^, 
although  nn  appeal  haa  been  taken.  (.A-ksA^  "J.N'iVs.s.'i- 
Biss.  1 10.) 
CBTtiormrt—A  removal  ia  effected' Viy  certw™^ '"'^ 
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the  Federal  court,  or  by  order  of  tbo  6t«t2 
Union  Bk.  v.  Dodge,  11  The  Reporter,  64lTJ 
often  resorted  to  rb  a  meajia  of  efTectrng,  pannu 
the  removal  ol  the  record  from  one  court   to  anoC 

S.  V.  McKee,  4  Dill.  1;  S.  C.  3  Ceot.  L.  J.  : ^^" 

Gibbons,  1  South.  44);  bo  a  defect  or  oiaiBsion 
transcript  may  be  cured  by  certiorari.  (Dentus  v.  J 
Co. ,  3  Wooda,  683 ;  t'ook  v.  Whitney,  3  Wooda,  71 
where  a  copy  of  the  record  ia  inoomplete  (Coining 
8av.  Banic  v.  Corbett,  5  Sawy.  172;  DeniiiB  v.  Alach 

3  WtxxlB,  683;  Cook  v.  Whitney,  3  Woods,  715);  ■ 
writ  ifl  unnecessary  when  the  record  is  already  bed 
Federal  court.  (Scott  v.  Clintou  &  SpriuRlield  R. 
Bias.  529;  S.  C,  8  Chic.  L.  N.  210;  In  re  WeUs.  3  ■> 
128j  a.  C.  17  Alb.  L.  .T.  111.)  Tlio  object  of  the 
to  require  the  State  court  to  certify  the  copy  of  th» 
(Broadnas  v.  Eisner,  13  Blatchf.  3I5G);  and  r 

clerk  to  certify  to  the  same  (Broadnax   v.    

Blatchf,  3G6);  aud  his  authentication  is  aafficient  i 
the  certificate  of  the  judge  (Osgood  v.  Koilroad 
Bibs.  330);  and  the  authentiuation  may  be  od  hi 
sheets  of  paper.  (CorameroiBl  &  Sav.  Bank  v.  Cor 
Sawy.  172.)  The  Federal  court  may  iaaoe  a  oertf 
the  State  court,  to  which  a  return  that  an  apoeal  fa 
taken  would  be  insufficient  (Ellecman  v.'Slew 
B.  Co.,  2  Woods,  120;  Insurance  Co.  v.  Morse,  !H) 
445;  see  Bell  v.  Dix,  49  N.  V.  232.)  This  sectioa  p 
that  tliia  writ  shall  eommand  the  State  court  to  ni 
turn  of  the  record  of  the  cause  removed  (U.  8.  v   1 

4  Dill.  1;  S.  C,  3  Cent.  L.  J.  21)2);  aud  the  mandai 
the  State  court  shall  proceed  no  farther  ia  tho  e 
ohltgatory,  as  well  on  appeal  as  in  tlia  court  of  o— 
juriwliction.  (Hiitdeu  v.  Putnam  F.  Ins.  Co.,  40 
1.)  The  enforcement  of  proceedings  for  remov*!  i 
by  mandamuB  (Spraggina  r.  County  Court,  Coc^ 
citing  Ladd  v.  Tudor,  3  Wood.  &  M.  32S;  andeee  ~^ 
Turner,  3  Wall.  Jr.  253};  but,  without  exprew  a 
by  statute,  a  Federal  court  cannot  issue  A  writ  oi 
muB  to  the  State  court  (Hough  v.  WeBtem  Trans. 
Bias.  425;  Bee  In  re  Crombie,  2  Bias.  ISO;  Ft«k  v. 
Pac.  R.  Co. ,  G  Blatchf.  362);  and  no  juritdiotion  i* 
to  IMUB  a  numdaiQaB  under  ^^e  a\Abxte  ^.Xmm-JJ 


175); 

B,  State  conrt  for  tfie  remoTol  of  proceedings  by 
the  State  against  a  nulroad  campary  under  the  statute  of 
the  f^tatc.     (State  v.  Chicago  &  A.  R.  Co.,  6  Buis.  107.) 

Effect  of  remoTal. — The  removal  tranefera  tharf* 
with  the  cause,  an  a  neuesaary  part  of  tha  pracaedinga 
(Osgood  V.  Chicago,  D.  &  V.  R,  Co.,  6  Biss.  330;  Suott  T. 
Clinton  &  S.  R.  Co.,  6  Biss.  527;  Kern  v.  Huidekoper,  2 
Morr,  Traoa.  607);  and  the  fact  that  a  collateral  iaiiaa 
with  respect  to  tha  rra  has  sprang  np  cannot  destroy  the 
right  of  removal.  (Osgood  v.  Chicago  D.  &  V.  R.  <^.,  6 
Biaa.  330.)  Ho  if  a  receiver  has  been  appointed  in  the 
State  coart,  he  may  be  ccmpelted  to  account  in  the  cir- 
cuit court  after  hearing.  (Hiockley  v.  O.  C.  &  S.  R.  Co., 
12  Chic.  L.  N.  176.)  Tlie  removal  dues  not  render  a 
delivery  bund  imperative,  aor  chauge  the  obUgatiana  of 
the  sureties  (Eamsay  v.  Coolbaugh,  13  Iowa,  1S4);  nor  is 
the  action  of  tlie  State  court  etayed  pending  the  decision 
of  the  Federal  court  as  to  ths  right  of  removal  (Nat. 
Union  Bank  v.  Dcdye,  11  The  Reporter,  041.)  It  doea 
not  change  the  nature  of  the  isaue,  or  the  judgment  to  be 
rendered.  (West  v.  Aurora  City.  6  Wall  139;  Patridgo 
V.  Ins.  Co.,  15  Wall  573;  DoVivier  v.  Hopkins,  116 
Mass.  128.)  If  the  cause  was  at  issue  in  the  State  court, 
no  other  pleadings  are  neceaaary  in  the  circuit  court 
(Merch.  ftSlanuf.  Nat.  Bank  v.  Whoeler,13  Blatcht.  218); 
and  if  a  declaration  has  been  tUsd,  no  new  declaration  if 
needed.  (BUla  v.  New  Orleans,  St.  L.  &  C.  R.  Co.,  13 
Blatcbf.  227;  West  v.  Smith,  101  TJ.  S.  263.)  And  if 
complainant  amends  his  bill,  the  circuit  court  will  not  lose 
its  jurisdiction,  although  the  amended  bill  does  nut  show 
the  jurisdiction.     (Briilges  v.  Sperry,  95  V.  S.  401.) 

Practice  and  procadure.^The  case  comes  into  the 
circuit  conrt  iu  the  same  condition  in  which  it  was  in  the 
State  court.     (Wertheiu  v.  Contin.  R.  &  T.  Co.,  11  Fed. 
Rep.  6S9;  20  Blatchf.  508.)     So  where  defendant  bns  lost 
by  hia  inaction  the  right  lo  object  to  defective  sev^we  <A 
summons  in  the  State  court,  be  cannot  \>e  'neTia\^^H&  Xa 
plead  it  in  abatemant  in  the  oircuit  tourt.     fW  evttit™-  "^  - 
Contia.  R  iT.  Co.,  II  Fed.  Rep.  089;  20  "B^atcW.  ^0?..^ 
Bmrr  BtMorALa.-ai. 
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Oq  removal  in  law  uaaaa  pare  and 

uBoesBary  (MercliBiitB'    etc.    N»t.    Ban!       .. 

Blatohf.  218;  BLUb  v.  New  Ocleniia  eta  R.  Co..  13 
227;  Dart  v.  McKior.ey,  9  Blatoht.  SSO;  se^t  u  tt, 
practice  Martin  v.  Kanoiiae,  1  Blittclif.  1-10;  3. 
Hov.  198);  bat  when  the  relief  sought  is  both  le 
equitalilo,  plaintiff  Dmat  r«ilead  in  tlie  PederuJ 
(La  MothB  Mannf.  Co.  v.  Nat,  Tnlie  Works,  13  ] 
t3'l.)  So  where  a  Boit  in  a  tState  court  uoitea  1b 
equitablo  matters,  a  repleader  in  necessary  to  tn 

Eleadinga  anew,  bo  oa  tn  make  it  disttnctively  a 
LW  or  one  in  equity,  or  to  divicie  it  into  two  suite 
law  and  the  other  in  equity  (Green  v.  Custard,  S 
134;  Thompson  v.  Railroad  Cos.,  6  WaU,  134-  pi 
V.  Inauraoce  Co.,  15  WalL  673i  Hurt  v,  Hollino 
100  U,  8.  IM;  Akerley  t.  Vilas,  2  BiEuu  II<W* 
noion  P.  R.  Co.,  8  Blatchf.  299;  Dart  v.  McKi 
Blatohf.  359;  Sandav.  Smith,  1  DHL  290);  Md  a 
eral  court  is  competent  to  make  all  orders  aeoei 
mold  it  into  a,  legal  or  equitable  caae,  or  recast  it  i 
cases,  one  at  law  and  the  other  in  equity,  f  f^ 
Manuf.  Co.  v.  Nat  Tube  Wks.,  15  Blatchf  432-  S 
Smith,  1  DUl.  290.)  A  law  ac-tion  must  proceed  i 
glthough  brought  in  the  name  of  the  reil  part' 
tereat,  inatead  of  the  party  holding  the  bare  le'' 


tereat,  inatead  of  the  party  holduig  the  bare  le" 
(Thompson  v.  Railroad  Cos.,  6  Wall.   134;   We* 
Maoh.  Co.  V.  Wicks.  3  Dill.  2G1;  Buahuellv.  Kbii 
Wall.  391;  (Knappv.  Railroad  Co.,  20  V" 
r,  Daria.  18  How.  467:  see  Snvdam  v.  I 
159.)     The  practice  after  removal  is  to  1 
^ha  causa  had  orisinally  been  brought 
.•oart  {Snvdam  v.  Ewing,  2  Blatchf.  S.^; 
i  '&a.   110),   inolndtDK  the  aUowsDM 


ingv. 
ink,  1 
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Hcribed  himselC  in  the  original  petition  as  a  citizen  of  the 
State  where  BLiit  wsA  brouglit,  he  will  be  allowed  to  amend 
ami  state  his  true  citizenship.  (Barclay  v.  Levee  (lomm'ra, 
I  Woods,  354;  Honser  v.  CJayton,  3  Woods,  373;  and  Bee 
record  amended  by  consent:  Farker  v.  Overman,  18  How. 
137.)  The  canity  praotice  and  procednce  of  the  Federal 
cunrts  is  regiuated  by  the  ralea  promulgated  by  the  Su- 
preme Oonrt  nf  the  United  States.  (Martindale  v.  Waas, 
12  Fed.  Rep.  551;  3  McCrary,  637.)  State  lawa  will  be 
enforced  after  the  removal  of  the  caaee  (Taylor  v.  Ypsi- 
lanti,  4  Morr.  Trana.  326;  Onaehita  Co.  v.  Wolcott,  2 
Morr.  Trans.  548j  S.  C.,11  Fed.  Rep.  023;  Sonstiby  v. 
Keeley,  II  Fed.  Rep.  573,  and  note);  so  State  laws  as  a 
rnle  of  property  will  he  followed.  (Burt  v.  Keyea.  1 
Flippin,  61;  see  Talcott  v.  line  Grove,  1  Flippin,  120; 
"'  V.  Worthington,  3  Morr.  Trans.  101;  Potter  v.  Nat. 
,  102  U.  8.  163;  Railroad  Co.  v.  Eoontz,  3  Morr. 
rrans.  34.) 

Juriediction. — To  give  the  United  States  courts  jnria- 
iliction  on  the  ground  of  citizenship,  the  controversy  mast 
ha  wholly  betwoBQ  citizens  of  different  States  (Walsh  V. 
Memphis  C.  ft  N.  W.  R.  Co.,  6  Fed.  Rep.  707;  2  McCrary, 
I5G);  and  unlessthecircnit  court  can  take  jurisdiction  of  the 
whole  cause,  it  cannot  be  removed.  (State  v.  Bahcock,  4 
Wash.  C.  0.  345;  Beardsley  v.  Torrey,  I  Wash.  C.  C. 
286;  Smithy.  Rinea,  2  Sum.  338.)  Mere  temporary  resi- 
dence will  not  confer  citizenship,  (Prentisa  v.  Barton,  1 
Brock.  3b9.)  It  will  not  be  presumed  that  a  party  was  a 
citizen  at  the  institution  of  the  suit  merely  because  he  was 
such  at  the  time  of  the  transaction  ont  of  which  it  grew. 
(Miping  &  Mannf.  Co.  v.  Bradley,  4  Morr.  Trona.  384.) 
If  the  order  of  bail  obtained  on  the  oath  of  plaintiff  states 
that  t)ie  defendant  is  Dot  a  citizen  of  the  State,  there  is  no 
need  of  any  further  proof  of  that  fact.  (Brown  v.  Crippen, 
4HeD.  &M.  173.)  The  decision  of  the  State  court  la  not 
conclusive  as  to  the  right  of  removal  (Hunter  v.  Royal 
<  anadioQ  Ins.  Co.,  3  Hughea,  234;  Cobb  v.  Globe  Mat.  I.. 
Ins.  Co.,  3  Hughea,  452.)  The  circuit  court  ia  no\,  ijtc- 
cluded  thereby  from  detonnining  ior  itae\t  -w^vetVet  tin^ 
removal  was  raarfe  in  time.  (Trader's  "BV.,  v.  TaWmaAfte, 
a  FeJ.   Eep.  363;  20  BJatchf.    3B.)       Whether  fhe   ca'X'** 
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hoB  bpBQ  removed  may  be  deciileii  by  _ 

COBB  of  conflict  the  deoision .  E  the  Falernl  court  -irllfSi^ 
vaU.     (NatioDftl  Union  Bank  V.  D.i.lj:a,  11  The  Keporter. 
641.)    ThejurisdicMoaofthe  State  court  is  not  dialodenl 
cnuept  by  full  oompliance  vith  the  reqniretueQta  of  the 
ttKtute.     (Burdick  v.  Hale,  7  Bisa.  96.)    The  statute  oon- 
1   tsmplateBBuchcaBeaonl^aaareliablatoremovnl.  (Sniilhr. 
I  Binea,  2  Sum.  338.)  Soif  a  party  iBDotstrictly  eutitkdto 
I  lemove,  the  State  court  is  boumi  to  maiDtaia  Its  jariadic- 
L  Mon.    (Gaoglinui  v.  W-F.  Ine.  Co.,  SHbs.  485:  Kinaahniy 
I  V.  Kingsbury,  3  Bisa.  570;  State  v.   C.   ft  A.  K_  Co.,  B 
I  Biflfl.  107;  Yulee  v.  Vose,  94  U.  S.  633:  Robinson  v.  Pot- 
tier,  43 N.  H.  188;  Shortv.  Wilaon,  1  Baah.  350;  Amorj 
I  V.  Aniory,  US  U.  S.   166;   Cooloy  v,  Lawrence,  B  Dner, 
I  006;  Brian  v.  Ponder,  23  Ga.  4S0;  Kedmond  v.  Rnaaen, 
1 12  Johna.  153;  Fiah  v.  Fish,  4  Martin  N.  S.  676;  Danbv. 
l3ate^  61  IIL  439.)    For  a1thou};h  a  auit  mieibt  have  bam 
»  trouglit  '1  tbe  circnit  court,  it  cannot  be  removed  anlen 
■  proviBinD  is  made  for  its  removal  by  statute.    ( DcmuAtonv 
rv.N.  y,  &  N.  H.  R.  Co..  2  Abb.  Pr.  413.)    Where  thoi» 
I  it  k  Federal  question  involved  in  the  suit,  the  circuit  coorl 
"  M  juriadLction  without  regard  to  tbe  oiti^tenabiu  of  tbt 
.  irtiea.    (CreaeentCity  L.  S.  Co.  v.  Butchera'  Union  Co, 
12  Fed.  Rep.  225.)    Tbe  queati''na  involved  need  not  b« 
all  of  a  Federal  cKaracter;  if  a  ainijle  one  exiata  it  is  anlG- 
oient.   {Cohena  v.  Virginia,  6  Wheat.  379.)     A  contro- 
veray  between  a  maker  of  certain  notea  ssuured  by  tnxt 
deed  and  a  national  bonk  attemptinf'  toenf<iroe  auoh  deed, 
ig  a  Federal  question.    (Sivope  v.  LeffinKwell,   3   Motr. 
Trana.  G02, )    The  dieaolution  of  an  injunction  involveaae 
Federal  qucatioQ  (Faanacbt  v.  Frank,  23  Wall.  416)!  Bof 
aauit  to  recover  State  taxea.  (Berger  v.  DouBlaaCo.,B 
Fed.  Bcp.  23;  2  McC'rary,  483.}    So  a  anit  ta  declare  tiw 
right  of  a  candidate  elected  under  a  State  law  involvca  no 
Federal  (jucation.  (Dubueletv.  State,  2  Morr.  Trans.  S09.) 
The  question  whether  tbe  title  of  the  tme  owner  of  ludi 
is  exnngaiahed  by  adverse  poaseaaion  ia  not  a  Fed«nl 
queation.     (Poppe  v.    Langford,   3    Morr.   Trana,    783.1 
Where  it  apuearg  at  the  trial  that  there   19  no  qneatloo 
involved  in  uu>  oaae  which  it  ia  compptent  fortho  court  to 
decide,  thecaaewillbedianiaaKA.   VoV^'aeWtd  v,  S^M 

J  cua:  2S8.) 
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Frocsdure. — Tlie  procedure  iu  the  circuit  court  ia 
oriEinal  cognizaEce  {Wertheini'.  Cnntinentiil  R.  &  T.  Co.,  1 
l''Feil.  Rep.  S90;  Kamsv,  Atlantic  k  O.  R.  Co.,  lOFed. 
Rep.  309),  and  as  in  all  cases  origioaUy  liroDght  tliereiu. 
{Bills  V.  N.  O.,  St  L.  etc.  K.  Co.,  13  Blatcht.  227;  ssb 
Howe  S.  M.  Co.  v.  Edwanis,  15  Btatchf.  *03;  Kelly  v. 
Virginia  P.  Ins.  Co.,  3  Hughes,  449.)  The  jurisdiction  oT 
the  circait  court  is  in  do  SBaae  appellate  (Buahnell  r. 
Kennedy,  9  Wall.  387),  and  qneBtiona  passed  npon  in  tht 
f*tato  court  cannot  be  reviewed.  (Brooks  v.  Farwell,  4 
Fed.  Eop.  leO;  2  McCrary.  220.)  It  will  not  review  thi 
orders  and  ralings  made  by  the  Statu  court.  (Smitli  V 
Schwed,  11  The  Reporter,  730.)  If  the  State  coart  re- 
fused to  set  aside  a  summous  wh£n  the  party  is  exempt 
from  service,  the  decision  oo  a  pica  in  abatement  cannot 
I*  reviewed  or  reversed.  (Brooksv.  Farwell,  4  Fed.  Eep. 
iG6;  2  McCnu-y,  220.)  The  rts  is  transferred  with  the 
ease  (Osgood  v.  Chicago  etc.  R.  Co.,  7  Chic.  1,.  N.  241;  2 
Cent.  L.  J.  STi),  2S3);  bnt  funds  in  the  hands  of  a  sheriff 
aiB  no  part  of  the  subjeot-nutitter,  and  the  court  has  no 
control  over  them  (Snuth  v.  Schwed,  9  Fed.  Rep.  4S3); 
it  may  reqnirD,  after  removal,  the  receiver  appointed 
by  the  State  court  bj  account  for  funds  in  his  hands,  and 
make  him  chargeable  with  interest.  (Hinckley  v.  RailroMl 
'■  ,  100  U.  8.  153.}  Property  in  custody  in  a  replevin 
should  be  sold,  and  the  proceeds  brouKht  into  court. 
I  (Dennistounv.  Draper,  5  Blatclif.  336.)  The  suit  brings 
I  along  with  it  as  an  mcident  all  the  costs  which  accrued  or 
^attached  under  the  State  law.  Tbeactdof  CoDgress apply 
loly  tfl  8uliacc|nBDt  costs.  (Warren  v.  Ives,  1  Ftippin, 
'"";  Scnpps  V,  Campbell,  3  Cent,  L.  J.  321;  conlra,  Cog- 
.  Lawrence,  2  Blatuhf.  304.)  If  the  amount  recov- 
ia  less  than  five  hundred  dollars,  the  plaintiff  cannot 
er  coats.  (Brooks  v.  Phtpnii  Mut  L.  lua.  Co.,  16 
:hf.  1S2)  If  the  petitioner  has  complied  with  the  re- 
ments  of  the  act,  be  may,  by  answer,  raise  the  ques' 
II  of  loas  of  juriadictiou  by  reason  of  the  proceedings  for 
wal  (Shaft  v.  Phreuii  M.  L.  Ins.  Co.,  67  N.  C.  644; 
■ampv,  N.J,  M.  L.  Ins.  Co.,  2Sweeney,  481V»'>-^*-"'^'^'>* 
necessary  for  him  to  pleadthepmceeduigpto  ftve  ic'^'s- 
■tion.  (KsDouflo  v.  Martin,  15  How.  \9»."l  So  .»■  ""^"^ 
WleatSliag  a  jietitiou  and  bond  for  iei»i"tt\-  w '^"^ 


Morris,  II  Fed,  Kfip,  532; 

Authority  of  court.— rroceedinga  had  intfaeStatt 
■■:  are  not  y»c»tect  by  the  removal.  (HarriBon  WlW 
■.  Wheeler,  11  Fed.  Eep.  HHi;  Keru  v.  HuideknMt, 
2  Morr.  Traus.  617;  Uiggs  v.  Woleott,  4  Craach,  aTft) 
1  The  removal  takes  the  case  io  ths  couditiou  in  which  it 
I  ■»raB  when  the  State  eoiirt  was  deprived  of  its  jurisdictiaiL 
(Bell  V.  Db.  49  N.  Y.  232;  Fisk  v.  Union  Pac.  R.  Co.,  f 
Blatchf.  3G2|;  and  where  an  actidu  commenced  in  a.  Stltt 
oonrt  in  which  the  dtatiuction  hetweenle^al  and  eqniteUt 

Stocedure  is  done  away  with  is  removed,  it  is  reniuved  tt 
ha.t  Bide  of  the  court  where  appropriats  reliuf  can  be  A 
I  tained.  [Commercial  &  Sav.  Bk.  \.  Corbett,  S  Sawy.  ITS; 
r  ioUowing  Mahoney  Miu.  Co.  v.  Bennett,  4  Sawy.  2St.) 
]  And  for  the  purpose  of  jurisdiction,  the  lircuit  court  htt 
I  power  to  ascertain  the  real  matteF  iu  dispute,  and.  arratnt* 
I  the  parties  on  one  side  or  the  other.  (French  v.  Hsy  S3 
I  Wafl.  250.)  The  circuit  court  hnano  juriwUction  to'ea- 
I  join  the  proceedings  of  a  State  court.  (People  v.  Detruit 
',   Snp.  Ct.  Jndgea,  41  Mich.  31.)    Nor  can  it  stay  proceed- 

'  '        '    "--  ' inrt(l->enchT.Htty,  22Wali.  250);  but 

\o  grant  a  provisional  remedy  before  tha 

L  first  day  of  the  next  tacm  on  which  a  party  must  entara 

I  oopy  of  his  record  (In  re  Barnes ville  ft  ilooreheadR.  Cd., 

[  4  Fed.  Rep.  10;  2  McCrary,  216);  and  it  may  protect  • 

[  t>^^  byinjnncticn  agatntta  judgment  in  the  State  oonrt, 

T  rendered  after  a  proper  application  for  removal  (N.  O.  City 

I  it.  Co.  V.  Crescent  Oty  K.  Co,,  6  Fed.  Eep.  160);  but  a 

I  parte  orders  to  restrain  prcceediDDS  will  be  issued  only 

where  there  is  danger  from  irreparable  injuiy  frtioi  delav 

(Duncan  v.  Gegan,  101   U.  S,  810.)    The  Federal  conrta 

may  protect  a  party  by  iujuiiction  after  a.  proper  ap|dig^ 

tion  to  remove  has  been  made.     (Smith  v.  Schwed,  11  Bw , 

Reporter,  730;  Doncan  v.  Green,  100  U.  S.  810.)     So  the 

right  of  interveoora  to  an  injunction  follows  as  &inBtt«rof 

course,      (Benedict  v.  Williaraa,  10  Fed,   B<p.   208j  20 

Blatchf.  276,)    An  applicaiion  to  dissolve  an  ininnction 


inlutioQ  could  not  be  (tronted  without  ohntiging  the  status 
of  the  partias.  (Pacifiu  R.  Co.  v.  Ketchnm,  10!  U. 
S.  2<J8.) 

^  112.  Process,  not  affected  by — That 
whea  any  suit  sliftU  be  removed  from  a  State  court 
to  a  circuit  court  of  tlie  United  StatPS,  any  attach- 
ment or  sequestration  of  the  goods  or  estate  of  the 
defendant  had  in  such  suit  in  the  State  court  shall 
hold  the  goods  or  estate  so  attached  or  sequestered  to 
answer  the  final  judgment  or  decree  in  the  same  man- 
ner as  ty  law  they  would  have  been  held  to  answer 
tinal  judgment  or  decree  bad  it  been  rendered  by 
the  court  in  which  such  suit  was  commenced;  and 
all  bonds,  undertakings,  or  security  given  by  either 
party  in  such  %iiit  prior  to  its  removal  shall  re- 
main valid  and  effectual  notwithstanding  suid  re- 
moval; and  all  injunctions,  orders,  and  other  pro- 
ceedings had  in  such  suit  prior  to  its  reinoval  shall 
remain  in  full  force  and  eil'ect  until  dissolved  or 
modified  by  the  court  to  which,  such  suit  shall  be 
removed.  (Act  of  Mai-ch  3,  1875,  sec.  4;  18  U.  S. 
Stats,  470;  1  Sup.  Eev.  Stats.  175.  Rev.  Stats, 
sec.  646  superseded. 

Original  procesB.^Tha  intention  of  thin  eectiouiabi 
:]othe  the  circuit  court  witb  the  powers  uf  the  State  conrt 
11  admiiiisteHng  remcdiea  (Garden  City  Manuf.  Co.  v. 
imith,  1  Dill.  305);  and  if  on  attachment  prevail  over  an 
.saignment  UDiler  tbc  State  law,  it  will  have  the  aame 
ffect  iu  the  eir.!nit  coart  (Clarke  v.  T.  C.  &  M.  Ihb.  Co., 
1  Law  Reporter,  3U4);  and  if  an  injunction  haa  been 
ranted,  it  reimuns  in  force  nntil  modified  or  diaaolved  by 
le  circuit  court.  (Northwestern  D.  Co.  v.  Cone,  4%»a. 
14;  Mo Leod  V.  Duncan,  BMcLean,  342;  PeteTBV.te^e'cs. 
'.  Ga.  242;  see  Hatch  v.  Chicago.  R.  L  &  P-  U.  Co.,  6 
biieJif.  JOS.)     "Original  process"  includes  mesTie  ^Tocea 


City  Manuf.  Co.  v.  Smith.  1  Dili  305.)  IJ 
tion  of  the  law  to  antliurize  and  require  Sutt 
of  diasolviDg,  coiitiuuing  or  ]icrpetliatiii(r  Ji 
shall  ba  dwelt  with,  by  tho  courts  of  the  tJ] 
(Perry  v.  Sharpe,  8  Fed.  Rep.  24;  see  li 
Judge  of  Virginia,  SHughoa,  570.) 

In  general. — Tboobjeut  •>(  tbia  sectioD  im 
eath   State  one  jnethod  of  proi  eduro  in   a 
OBflea  and  to  adopt  tha  pnioeilnie  of  thi_ 
(Edia  V.  St.  Lawrence  &.  C.  It.  Cu,,  13  Blatchf 
atfltnteB  of  1833,  18G.1  an,!  1(<(W  are   statut 
right  of  remiival  dej)eDilB  <iii   the   aubject-] 
Buit  (Fiak  V.  Union  Pac.  R.  Co.,  Blatuht  36! 
all  three  acta  the  whole  suit  muat  be  renav 
Union  Pac  K.  Co.,  (J  Blatchf.  3(52.)    The  ji 
'he  circuit  court  under  the  Act  iif  1863  in  no 
by  the  Act  o!  1BC7  (Lamar  v.  Dana,  tO  Bl«! 
BO  mnch  of  this  section  as  provides  for  tho  r 
judgment  where  the  cause  was  tried  by  a  pn 
flic^t  with  the  seventh  amendment  to  tbe  O 
and  ia  voii!.     (JuBticea  v.  Murray,  0  Wall,  27 
made  in  the  State  court,  but  not  eomptied. ' 
be  recognized  and  eoforoed  alter  removal,  nn] 
or  modified  in  tbe  Federal  court.     (Williaoia 
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ho  may  proceed  to  get  an  attacbineiit  after  removal.  (Billa 
v-N,  b.  St.  L.S.aR.Co.,13Iilatchf.  227.)  If  an  action 
by  attachment  against  a  uon-reaident  is  removed,  the  cir- 
cuit Giiurt  may  procued  in  the  cause  (U.  S.  v.  Ottoman,  I 
Hughes,  313);  and  if  it  takes  precedence  over  an  aaaign- 
ment  under  the  State  law  the  circuit  court  may  enforce  it 
(Clarke  v.  F.  Q  &  M.  Ina.  Co.,  21  Law  Reporter,  394): 
but  if  it  ba  a  separate  proceBg,  it  will  not  carry  with  it  a 
liun  on  the  property  in  caae  of  removal.  (New  England 
Screw  Co.  V.  BUven,  3  Blatcht.  240  }  A  motion  to  dis- 
solve  an  attacbmenC  when  authorized  by  the  State  law 
may  be  made  in  the  circuit  court,  and  if  denied  may 
be  renewed  at  the  discretion  of  the  court  (Garden 
City  Macut,  Co.  v.  Smith,  1  Dill.  305);  snoh  motion  m«y 
be  made  after  removal  if  authorized  under  State  laws  and 
practice  [r.arden  City  Manuf.  Co.  v.  Smith,  1  Dill.  305.) 
Imunction  — An  injunction  iasned  by  a,  State  court 
remaina  in  force  till  modifleil  ordiamlved  by  the  circuit 
i^>urt,  and  it  may  maintain,  continue,  modify  or  dissolve 
the  injuULtion  issued  hy  the  State  court  (Watson  v. 
BouduraDt,  2  Woods,  106;  Smith  v.  Schwed,  G  Fed.  Rep. 
4>'i,  2  Mc(  rary,  441.}  Cpon  the  uiwlifiuation  cf  au  in- 
(utiction  it  may  require,  as  a  condition,  that  defeu<Iaut 
Kivo  a  bond  to  secure  plaintiff  against  any  injury  which 
may  result,  or  to  perform  the  final  decree  concerning  the 
aame.  (City  of  Portland  v.  Oregon  Railway  Co.,  7  Sawy. 
112.)  Upon  removal  au  injunction  will  not  be  dissolvcil 
upon  the  ground  that  the  bill  Sled  was  not  verified  ac- 
cording to  law  and  practice  ot  flia  courts  of  chancery. 
(.Smith  V.  Schwed,  6  Fed.  Rep.  455;  2  MoCrary,  441.) 
An  application  to  diaaolve  an  iujunctiua  could  not  be  cou- 
Hidcrcd  before  the  return  day,  where  it  involved  the  case 
as  au  entirety,  or  where  it  would  change  the  statas  of  the 
narties.  (New  Orleans  City  R.  Co.  v.  Cruscent  City  R. 
Jo.,5Fed.  Rep.  160.)  Underthe  Act  of  1866  an  injonc- 
'ion  issued  by  the  State  Court  was  ipito  facto  dissolved  by 
:he  removal,  as  no  mention  is  made  oE  injunctions  in  said 
ict.  (McLeod  v.  tJuncan,  5  McLean,  343;  Batch  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  8  Blatchf.  IU5. ) 

g  113.      lUsmlsBni,  when.— T\iat\l,Tn.»-^"3 
iiit  cominencecl  in  a  ciiciiit  court,  ov  remo'veA  ^tow^ 


r  1  na 


ft  State  court  toatircuit  court  of  thBT  _ 

it  shall  appear  to  the  Eatisfaction  of  saiffl 
coui't,  at  an^  time  after  such  suit  has  been  1 
or  reuioved  thereto,  that  such  suit  does  noi 
and  siibatautiallf  iuvolve  a  dispute  or  conu 
properly  within  the  jurisdiction  of  said  J 
court,  or  that  the  parties  to  said  suit  liave  a 
erly  or  coUuaively  made  or  joined,  either  t 
tiffs  or  defendaats,  for  the  purpose  of  o 
case  cognizable  or  removable  under  this  d 
said  circuit  court  shall  proceed  no  farther  i 
but  shall  dismiss  the  suit  or  remand  it  to  tU 
from  which  it  was  removed,  as  justice  ntay  ■ 
and  shall  make  such  older  as  to  costs  a 

just  [but  the  order  of  said  circiiit  court  < 

or  remanding  said  cause  to  the  State  court  A 
reviewable  by  the  Supreme  Court  o 
or  appeal,  as  the  case  may  be*].     (Act  of  1 
1875,  sec.   5;    18   U.  8.  Stats.  470;   1   Sm 
Stats.  17.5.     See  Amendmenta,  1887-88,  p.  | 
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power  to  review  on  appeal  or  in  error  an  order  of  a  circuit 
court  remanding  a  cauae  to  a  State  court  (JMorey  v.  Looli- 
hart,  123  U.  S.  56);  and  thii  is  ao.  whether  the  suit  was 
begun  and  the  removal  bad  before  or  after  said  act  took 
efiect.  (Wilkinson  v.  Nebraska,  123  U .  H.  28ti:  Sherman 
T.  GrinneU,  123  U.  8.  fi79.) 

Remanding  cauBs — Want  of  juriBdiction,  — The 

court  will,  without  fomuil  motion,  take  notice  of  a  juria- 
dictional  matter  wliich  ia  ground  to  remand  tha  caase. 
(Beede  v.  Chaeney,  5  Fed.  Kep.  38S.)  So  if  the  petition 
and  affidavit  fail  to  bring  the  case  within  the  statute,  it 
is  the  duty  of  the  circuit  court  to  remand  it.  (Denuistnun 
V.  Draper,  5  Blatchf.  336.)  If  the  caae  does  not  anbatan- 
tially  involve  a  controversy  within  the  jarisdiotion  of  the 
court,  it  will  be  the  duty  of  the  court  to  remand  it. 
(Stevenav.  Bichardson,  13  The  Reporter,  <;78;  Railroad 
Co.  V.  Miaaiasippi,  102  U,  S.  136;  Ryan  v.  Young,  20 
Alb,  L.  J.  79;  f  The  Reporter,  229.)  Where  the  juris- 
diction ia  not  clear  as  to  whether  a  party  ia  a  neceaBiry  or 
formal  party,  and  there  is  no  controverey  whoJly  between 
citizens  of  different  States  wliich  can  be  fully  determined, 
the  cause  will  he  remanded.  (Evana  v.  Faxon,  10  Fed. 
Rep.  312;  II  Bias.  175.)  [f  the  case  ianotone  of  Federal 
cognizance,  it  may  be  diamisaed  or  remanded  at  any  stage 
of  the  proceedings.  (Dennistonn  V.  Draper,  5  Blatchf. 
3.W;  Pollard  v.  Dw-ight.  4  Cranch.  421;  Wood  v.  Mat- 
thews, 2  Blatchf.  370;  Murray  v.  Patrie,  5  Blatchf.  343.) 
The  Federal  court  cannot  proceed  unless  ithaa  jurisdic- 
tion, whatever  tha  conditiua  of  the  parties  may  be  ( Mo- 
Murdy  V,  Conn.  G.  C.  Ins.  Co.,  9  Chic.  L.  N.  324;  Young 
V.  Andea  Ins.  Co.,  3  Cent.  L.  J.  719),  and  it  rouat  deter- 
mine fur  itaelf  the  question  of  jurisdiction.  (Field  v. 
Lawnsdale,  Deaily,  2S8.}  Where  the  jarisdiutional  facts 
ore  cQoteated,  the  circuit  court  will  not  determine  them  on 
a  motion  to  remand  the  cause.  (Dennistoun  v.  Draper,  5 
Blatchf.  .%16;  Hodaou  v.  Milward,  3  Grant,  418.)  The 
canse  will  be  remanded  where  the  proceeding  is  under  a 
local  statute,  and  conld  not  be  litigated  in  a  United  Sta^^n 
™urt.  (Leygh  Co.  v.  Ceotral  K.  Co..  4  'WeBVi,  "^o^fta, 
187.)  The  objection  to  the  want  of  jurisilictiiin,  a¥V^=-''" 
og  OB  the  face  of  the  record,  must  lie  taWeii  \>-j  •ra.a'a.a-a.  ^« 
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(Hoytv.  Wright,  4  Fed.  Rep.  ISSi  .^ 

292.)   The  mcord,  including  the  petition,  mnat  ahow  Jl 

dictioD.  in  the  circnit  court,  and  any  omiasioa  (Trafton  r, 
Nongtiea,4Sawy.  ITSjGoldW.&W.Co.v.  Keyea,»6U.S. 
109)  not  afterward  supplied  ia  csuse  for  n,  remand;  but 
if  the  prnueedingB  are  so  amended  as  to  remove  all  objec- 
tioiiB,  the  cause  wiH  not  1>b  remanded.  (ICdgerton  v. 
Gilpin,  3  Woods,  277.)  That  a  auit  may  bs  removed  to, 
although  it  could  not  be  originally  brought  in,  the  Fedent 
court,  lannl  affected  by  the  provisiouB  fiirthe  diBmissalur 
I  remanding  of  euitB  iifit  really  and  subatantially  iavolviog 
'  a  diaputQ  or  co)itro\-eray  within  the  joriadiction  of  the  at- 
unit  courts,  (Warner  v.  Pennsylvania  R.  Co.,  13  Blatchf. 
231.)  The  cauae  cannot  he  remandnd  on  the  groundnut 
it  ia  not  auaceptible  of  decision  after  CDuplainant  Glm  t 
MW  bill  in  the  circuit  conrt,  (Carrington  v.  Ploridia  S. 
f  Co.,  9  Bktchf.  467i  aee  Ayren  v,  WiswaU,  112  U,  a  18Jt 
I  CoUiua  V.  WellinRton,  31  Fed.  Rep.  244;  Ramsey  v  C^ 
28  Fed.  Rep.  769;  Carson  v.  Dnnham,  121  U.  S.  4aij 
Lazennky  v.  Supreme  Lodge  K.  of  H.,  SB  Fed.  Rep.  417: 
Andereon  v.  Appleton,  32  Fed.  Rep.  855 ;  Perrr  r. 
Clift,  32  Fed.  Rep.  801  ;  Maniey  v.  OIney,  32  Fed. 
Rap.  7C^.)  On  motion  to  remand,  the  court  will  not 
inquire  into  the  truth  of  the  ollegations  ocBufiiciency  of  tlM 
pleadings,  but  will  leave  aach  inatt^ra  to  tbe  trial  of  tin 
case.     (Hus  v.  Casper,  31  Fed.  Rep.  499.) 

MotiOD  to  remand. — A  motion  to  remand  will  not  be 
enterCained,  unleaa  from  unavoidable  necesaity,  to  Aoetr- 
tain  the  appropriate  tribunal  to  hear  and  dstemxina  ^ 
case  (DenntHtoDu  v.  Draper,  o  Blatehf.  33(i);  and  the  tjiim- 
tion  of  the  right  to  remove  oaiuiot  he  raised  on  motion  ba- 
fore  trial,  but  at  the  trial  it  may.  (Denniatnun  v.  UrKoet, 
5  Blatehf.  336-1  A  plainliff  may  move  to  dismiss,  al- 
though two  terms  ha.ve  elapaed  tince  the  filiu^  Qf  th* 
tranacri|it,  if  he  has  not  appeared  and  pleaded.  (Prioev. 
Sommers,  8  CTiic.  L.N.  290.)  The  p^rty  who  allogea  tk»t 
the  removal  has  been  improperly  made  must  moke  sn<l 
fact  clearly  appear  (Hadaon.  v.  Milward,  3  Onuit,  41C], 
and  the  admission  by  ao  attorney  of  service  of  a  rule  M 
plead  IS  an  admission  ol  tiie  tk^Vd^Vj  ^  tius  V'ooeediu 
(Abrancbesv.  ScheW,  4  B\ata\A.  ^ft.'i   U« '--■ 
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improperly  removed,  the  circuit  oonrt  may  remandit  (Pol- 
inrd  V,  Dwight,  4  Cranoh,  421;  Urtetique  v.  D'Arcy,  0 
Peters,  692;  Ina.  Co.  v.  Franeia,  11  Wall.  210;  Field  v. 
Lownsdale,  Daady,  288;  Galvin  v.  Boutwell,  9  Blatohf. 
470;  State  v.  Baboock,  4  Wash.  0.  C.  345);  although  the 
party  seeking  a  removal  has  Sled  a  craas-bill  in  the  circuit 
uuurt  againat  parties  who  are  all  citizens  of  a  different 
State.  (Donohoe  v.  Mariposa  L.  &  M.  Co.,  5  Sawy.  Ii3.) 
So,  also,  if  an  order  for  removal  was  improperly  made. 
(Field  V.  Lownadale,  Deady,  288.)  That  the  prcceed- 
iugB  Bought  to  he  removed  are  a  mere  mode  of  execu- 
tion and  relief  ioBeparably  connected  with  the  original 
judgment  will  be  groands  ^r  remand  (Buford  v.  I^itrother, 
10  Fed.  Rop.  406;  3  McCrary,  253;  Boyd  v.  Bradiah, 
10  Fed.  Rep.  406;  3  MoCrary,  -2531;  but  otherwise  if 
they  constitute  an  independent  controversy,  with  new 
pnrties  and  new  liabilities,  (Buford  v.  Strother,  10  Fed. 
Hep.  406;  3  McCrary,  253.)  When  a  oaase  is  once  tB' 
moved,  and  there  are  no  jnrisdictianal  objections  to  its 
remaining,  it  will  not  he  remanded  for  defects  or  irregu- 
laritiea  that  can  be  remedied,  or  which  have  not  worked 
any  prejudice  to  the  opposite  party.  (Dennis  v.  Alachua 
Oo. ,  3  Woods,  683. )  Where  Qie  cause  is  one  of  Federal 
CQgnizanoe,  the  right  to  have  it  remanded  because  of  de- 
fects in  the  mode  of  removal  may  be  waived  (Priea  v. 
Summers,  8  Chic.  L.  N.  290);  but  there  is  no  waiver  of 
the  right  where  the  cause  is  not  really  and  substantially 
one  of  Federal  JQrisdiction.  (Price  v.  Sommcrs,  8  Chic. 
I^  N.  200.)  This  section  did  not  intend  that  tlie  suit 
should  be  diamJBsed  or  remanded  on  account  of  irregulari- 
ties provided  it  satisfactorily  appears  that  the  circuit  court 
has  jariadiction.  (Osgood  v.  Chicago  etc.  E.  Co.,  2  Cent 
L.  J.  275,  283;  7  Chic.  L.  N.241;  sea  Parker  v.  Overman, 
18  How.  141.)  If  the  citizenship  of  the  petitioner  ia  in 
dispute,  the  question  will  not  be  decided  on  motion  to  re- 
mand. (Heath  V.  Austin,  ISBlatcbF.  320.)  Wherethore 
is  DO  allegation  as  to  the  citizenship  of  the  plaintiff,  the 
cansewilThe  remanded  (Ahercromhie  v.  Dnpins,  1  Crancb, 
343;  Wood  V.  Wajjnan,  2  Cranch,  0;  Sherman  v.  Wvoi.- 
ior  Manuf,  Co.,  11  Fed.  Hep.  852;  ID  Blaldil.  SAVi",  bt 
*here  citirenship  isalleKeil  in  the  present  ten.He  i;&aoiS.o-f - 
:^heenej',  S  Feil.  Esp.  3SS);  and  (ha  iil.jccUon  wW  "o't-^*''- 
Diary  Eixovalb.s  i. 
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entertained  if  tlio  information  ooncBming  his   i 

a  or  uodefinrai,  or  tb  ere  is  delay  id  makiac;  the  aI__ 
(Hervey  v.    lUinoia  M.    R.   Co.,     12  Oao.    L.  S. 
407.)    Where  a  suit  is  removed  on  acctiunt  of  alienara^ 

□t  be  remanded  fur  the  rea!ioii  thnt  the  alien  Bob- 
aequentlybeCBniBacitizeii.  (Honserv.Claytnn,  SWoodi, 
273.  If  the  citizenship  of  petitioner  ix  nut  aerioualy  cod- 
tested,  the  case  may  be  remanded  on  mntioD.  (Galvin  t. 
Boutwell,  R  Blatvhf.  470.)  Wherea  minor  was  a  parl^.tl 
waa  held  that  he  was  incapable  of  consenting  to  than- 
moval,  and  the  cause  waa  remanded.  (Kint^burr  v. 
Kingsbury,  3  Bias.  GO,)  The  motion  to  romajid  admito 
the  facts  set  out  in  the  petitian  (Bnttner  v.  Miller,  1 
Woods,  620),  and  the  truth  of  the  averments  made  in  the 
petition  cannot  then  ba  inquired  into.  (Texaa  v.  Texasfe 
Fao.  E.  Co.,  3  Woods,  308.)  If  the  petition  and  then 
□rd  state,  as  oronndH  of  removal,  facts  nhiah  are  not  tri 

lizenship,  or  value  where  value  does  not  app^vjn 
the  pleadings,  issuo  may  be  taken  thereon  by  pteao^baie- 
ment  in  the  circuit  court.  (Coal  Co.  v.  Blatohford,  11 
Wall-  172;  Heathv,  Austin,  12BlBtcbf.  320.)  On  the  de- 
termination of  a  State  court  that  the  petition  is  Bufficient^ 
it  will  be  the  duty  of  the  Feileral  court  to  remand  the 
cause.  (Urtetiqnov.  D'Aroy,  9  Peters,  6B2.)  Wheretb« 
prayer  of  the  petition  did  not  ask  for  a  removal  of  the  m- 
tire  suit  under  the  act  of  1875,  the  cause  will  be  r«inandad. 
(Clark  V.  Chicago,  M.  &  St.  P.  R.  Co.,  11  Fed.  Hep.  36E; 
3  McCrary,  591 ;  Sweetv.  Same,  11  Fed.  Rep.  356;  3  Mft- 
Crary,  691.) 

For  failure  to  file  record.— Failure  t< 
on  or  before  the  tirat  day  of  the  neit  term  of  the  Fedenl 
court  does  not  deprive  it  of  jurisdiction  (McLean  v.  Chi- 
cago, nt.  Paul  etc.  R.  Co.,  16  Blatchf.  309;  Jackson* 
Mutual  luH.  Co.,  3  Woods,  413;  Hyde  v.  Phtsnixte, 
Co.,  2  Bill.  625;  Clippenger  v.   Missouri  Valley  I    " 

Co.,  8  Chic.   L.  N.  115;  see  Kidderv.  Keattcan,  ! 

Rep.  610;  1  Mcaary,  323);  but  if  not  filed  in  tinwi  aal 
the  Federal  court  cannot  cure  the  defect,  tlie  canaewilllit 
remanded.  (Cobt  v,  Globa  etc.  Ins.  Co.,  3  Hughei,  UJs 
Sn>(itv.  Milwaukee  R.  do., \4'KUAAA.?^-,BTO«dnK«. 
Eisner,   13   BlatcW.  3ft6-,  Uc\™.tt  ■,.  SVY.  :s.y,.^Q», 
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20  Aib.  L.  J.  78;  Wilcox  v.  FoUett,  10  CMo.  L.  N.  99. ) 
la  oypoaiog  a  motion  fur  remanding  a  cause,  the  affidavit 
tiy  detendaat'a  attorney  that  a  failare  to  tile  the  record  was 
through,  iuadvertanee  must  state  the  facta,  from  which  the 
court  may  see  that  it  waa  though  inadvertence  or  ac- 
cident. (McLean  v.  Chicago  A  Ht.  P.  K.  Cn.,  16  Blatcbf. 
309.)  Where  the  case  is  iniprovidently  placed  on  tho 
docket  of  the  circuit  court,  with  or  without  its  order,  ob- 
jection may  be  made  at  any  time  (Gate  v.  £abcock,  4 
Wash.  C.  C.  344;  McMurdy  v.  Conn.  G.  L.  Ins.  Co.,  9 
Chic.  L.  N.  324);  or  if  the  record  shows  on  its  face  that 
the  case  is  not  oae  which  may  be  removed  under  the 
statutes.  (Easton  v.  Rucker,  1  Marsh.  J.  J.  232;  see 
Bromwell  v.  Gordon,  1  M  cAll.  207. )  It  a  defect  or  omia- 
sion  in  tbe  record  can  bo  cured  by  certiorari,  such  defect  is 
no  ground  for  remanding  tbe  cause.  (Dennis  v.  Alachua 
Co.,  3  Woods,  6S3;  Cook  v.  Whitney,  3  Woods,  715.)  In 
t  may  remand. 

SufBciency  of  bond.  —A  Federal  court  will  not,  on 
motion  to  remand,  enter  into  inquiry  as  to  the  sniGciency 
of  the  auretiea  on  the  bond  (Van  Allen  v.  Atchison,  C.  & 
P.  IL  Co.,  3  Fed.  Rep.  545;  1  McCrary,  698),  and  the 
cause  will  not  be  remanded  on  this  eronnd  (Dennis  v.  Ala- 
chiiaCo.,  3  Woods,  683);  nor  loecause  it  is  irregular  or 
objectionable  in  form.  (Hervey  v.  Illinois  M.  R.  Co.,  12 
Chic  L.  N.  407.)  A  Federal  court,  will  not  on  motion 
enter  on  the  inquiry  as  to  the  auffictenc  j  of  the  sureties 
on  a  bond  approved  by  the  State  court.  (Van  Allen  v. 
AtcWson,  0.  &  P.  R.  Co.,  3  Fed  Key.  645.)  If  the  eon- 
ditiona  in  the  bond  omit  to  .provide  for  the  payment  of 
costs,  the  cause  will  be  remanded.  (Torrey  v.  Grant 
Loco.  Wke.,  14  Blatchf.  269;  McMordy  v.  Conn.  G.  L. 
Ins.  Co.,  9  Chic.  L.  N.  324;  Farmers'  L.  4  T.  Co.  v.  C. 
P.  4  3.  R.  Co.,  12  Chic.  L.  N.  65;  eoalra,  Bakerv.  Peter- 
son,  4  Dill.  662;  Deunis  v.  Alachaa  Co.,  3  Woods,  683.) 

Application  too  late. — The  mere  failure  to  move  to 
remand  at  the  same  term  at  which  the  reconlia  ¥ie6.-wifi- 
ni>t  preclude  making   the   objection   at  ttie  im^  \a,xiix 
(Kanffman  v.  MoJfatt,  3  Cent  L.  J.  408-,  E^in  "*-  '^«5^ 
Pau.  n.  Co.,  3  Cent.  L.  J.  ]■?;     Carringtia  v.  "E\orift.»- ^'" 


Co.,  9  BlatcLf.  4S7);  nor  ia  a  noglect  tiU  a  fnll  iJ 

Eaaserl  a  waii'er  of  the  right  to  do  so.  (Young  v. 
na.  Co.,  1  Flippin,  599.)  K  the  reraoval  ia  not  applied 
for  in  time,  the  canae  will  be  remandad.  But  the  objw- 
tioQ  muat  ba  aeasonably  imule,  or  it  wilt  be  deemol 
waived.  (French  v.  Hay,  22  Wall.  244.)  And  it  roajk 
oonclosivBly  waived  by  aubmitting  to  the  inriadiction  ol 
the  circuit  court,  by  taking  testimony,  ana  by  delav  for 
an  nnreaaonable  time  to  object.  (Preoch  v.  Hay,  S 
Wall.  244;  Atnes  v.  Colorado  Cent,  H.  Ci.  9  Chic.  L.  S. 
132;  Young  V.  Andea  Ina.  Co.,  3  Cent.  L.  J.  12;  Cariu^ 
tonv.  Florida  R.  Co.,  9  Blatchf.  4S7.)  Where  theavpS- 
catjon  ia  made  too  late  the  ease  will  not  be  remwooaX 
(Kertingv,  Amer.  Oleograph  Co. ,  10  Fed.  Rep.  17-  llBiM 
81;  Pratt  v.  Albriglit,  9  Fed.  Eap.  634;  10  Bias.  511.) 

§  114,  Remnndlng'  order  not  appeal- 
al>le>  —  Whenever  uiiy  cause  sliall  bo  rcinoTed 
from  any  State  court  into  any  circuit  court  of  thf 
United  States,  and  the  cii'cnit  court  sUall  decUt 
that  the  cause  was  improperly  removed,  and  wfe 
the  same  to  be  remauded  to  the  State  court  boa 
whence  it  came,  such  remand  Hliall  be  itniu«(iitileh 
carried  into  execution,  and  no  ajipeiil  or  writ  rf 
error  from,  the  deciaioo  of  the  cii-cuit  court  so  n 
mandiug  such  cause  shall  be  allowed.  (25  JJ  g 
Stabs.  433.) 

8eoDitMi'aRKMOTAi.,MClll. 

Xffsct  of  remand. —On  the  order  of  the  circnit  eotA 
remanding  a  cauae,  the  juriBdiction  of  the  State  ootuk 
ftwo  fnchi,  renttaohea  (Tliateher  v.  McWilliama,  47  (k 
30fi;  60  Ala.  464;  Garmania  P.  Ina.  Co.  v.  Franain,  St 
Miss.  457),  and  if  no  stepa  are  taken  to  reverae  the  jili$- 
ment  of  the  circuit  court,  the  State  court  may  prooerf 
with  the  canae  (Thompsoa  v.  Eendricka,  5  Uayv.  iUL 
and  the  State  appellate  tribunal  cannot  interf«M  if 
certiorari  to  onst  the  juristlictinu.  (Jenkins  v,  Switti^ 
33  Leg.  Int.  282.>  VJ^ictb  ttia  ^eAer^V  coMrfc  deciioMjl 
tefce  jurisdiction  anil  remafti ^'n.e  o.-a!w.  A iws^  ^  .^— * 
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ate  as  a  discoutmoance,  bat  is  deemed  to  hnvebeen  pi 
ing  ill  the  Ktate  court,  (tiermaaia  F.  Idb.  Co.  v.  Frsncia, 
.yA  M.is3,  457. )  If  the  circiiit  coart  does  not  obtain  juris- 
ilictioa  it  coonot,  oa  remitndiug  the  cause,  give  a  judg- 
meut  for  costs,  and  order  exeouCiuii  tliereou.  (Mayor  v. 
Cooiier,  6  Wall.  247.) 

§  115.  IsBiies  of  fact,  irlien  to  1>e  tried 
by  jury. — The  fcri^il  of  issues  of  fact  ill  thecii-cuit 
courts  shall  be  by  jury,  except  in  cases  of  equity 
and  of  admiralty  aad  maritime  jurisdiction,  and 
except  as  otherwise  provided  in  proceedings  in 
bankruptcy,  and  by  the  next  section.  (Rev.  Stata. 
Kec.  648.) 

Trial  by  jury.— The  trial  of  iasuea  of  fact  ahall  ba  by 
jury,  except  in  cases  of  equity  or  admiralty  and  maritime 
inrisdictioo.  (Town  of  LyoDB  v.  LyooB  Nat.  Bank,  8  Fed. 
Rep.  371;  10  Blatchf.  2711.  See  Howe  S.  M.  Co.  v.  Ed- 
wards, ISBIatehf.  405.)  A  circuit  eonrt  cannot  order  » 
peremptory  nooBuit  against  the  will  of  the  plaintiff.  (Cas- 
tle  V.  Bullan],  23  How.  172;  Elmore  v.  Grymea,  1  Petars, 
iW;  D'WolEv.  Rniband,  1  Peters,  476;  Crane  v.  Morris, 
G  Peters,  593;  Sitsby  v.  Foote,  1  Blatchf.  445.)  Nor  can 
it  refer  the  case  to  a  referee  without  consent  of  both  par- 
ties. (Howe  S.  M.  Co.  v.  Edwards.  15  Blatchf.  405; 
United  States  v.  Eathbone,  2  Paioo,  S78. ) 

§  116.  iHsaeH  of  fact  tried  by  the  conrt. 
Issues  of  fact  in.  civil  cases  in  any  cii-cuit  court 
may  be  tiied  and  determined  by  the  court,  without 
the  intervention  of  a  jnry,  whenever  the  parties, 
or  thtir  attorneys  of  record,  file  with  the  clerk  a 
stipulation  in  writing  waiving  ft  jury.  The  finding  of 
the  court  upon  the  fticts,  whicb  may  be  either  gen- 
eral or  s|>ecial,  shall  have  the  same  effect  as  the  vev- 
dictofajury.    (Rev.  Stata.  sec.  649.1    \aee?fec.T^^\ 

Note.  —This  seotioii  is  not  repeuled  hy  the  net  cit  IAmciiV 
3,  IS7J,  aestioi,  three.     (Pliillipa  v.  Monro,  \00\^  ■■*■  -^"^-^ 
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Qoeatioa  was  diacnseod  in  Town  o!  Lyons  v.  Lyons  ISA 
Bank,  8  Fed.  Rep.  371 ;  19  Blatohf.  279;  and  Bection  «e*n 
hundred  oE  the  Ueviaed  StatittcB  was  enacted  to  carryMil 
its  proriBions.  (Town  of  Lyons  v.  Lyons  Nat.  Bank,  S 
Fed.  Rep.  371i  19  Blatchf.  l>7!I.)  This  section  does  not 
caaflict  witli  section  nine  hundred  Eind  fourtcieu,  lleriirf 
Statutes,  hut  leaves  it  in  fnlt  force.  {Wear  v  Maver  ( 
Fed.  Rep.  CGO;  2  McCrary,  172.)  This  Bection  mdMH- 
tion  seven  hundred,  Revised  Statutes,  rela'-.e  only  to  tilt 
circuit  cQurt.     (Howard  v.  Ccompton,  14  Blatuh.  333.) 

Waiverof  jury  trial.— There  must  ha  an  ngreementb 

■waiveajurytrial  toanablo  tlieciourt  totryau  issue  of  fict 
(Morganv.Gay,  19\^alh81;  see  Bnbinaon  v.  Mat.  Ben.  L 
Ina.  Co.,  16  Blatohf.  201);  but  parties  may  waive  without 
a  written  stipulation,  jet  they  niuat  file  their  stipulotioB 
if  they  deaird  to  aeoure  the  right  of  a  review  in  the  Su- 
preme Conrt  on  any  question  n£  law  arising  iu  the  tnjkL 
(Kearney's  Case,  12  Wall.  275;  see  Town  of  LvoD»  » 
I^ona  Nat.  Bank,  8  Fed.  Eep.  371;  1»  Blatehf,  279.1 
Tten  the  stipulation  must  he  in  writing,  and  he  filed  witll 
thaoletk.  (Kearny's  Case,  12  Wall.  276.)  The  conrthM 
no  power  to  order  a  reference  and  deprive  dnfeoiiant  of 
hia  right.  (HoweS.  M,  Co.  v.  Edwarda,  15  Blatohf,  4011 
Findings  by  the  court. — The  findings  may  be  sea- 
..■al  or  special  (Norria  v.  .Tackaon,  9  Wall.  125-  Maryer. 
Stronse,  6  Fed.  Rep.  497;  G  Sawy.  204;  aae  Insnmnoe  *» 
y.  Boon,  95  U.  S.  117);  and  whether  general  or  specirt 
they  have  the  same  effect  as  the  verdirtof  3l  jary  (U.  8. 
T,  Dawaon,  101  U.  S.  509;  Norris  v.  Jaekson,  9  Wall.  ]2a]j 
and  there  must  he  a  finding,  either  general  or*speaiaL  to 
authorize  a  jndsment  (InsnraiicB  Assn.  v.  Boon,  »g  U.  S> 
J17);  but  if  the  court  omits  to  file  a  finding  it  tnaydoM 
at  a  subsequent  term.  (Insurance  Abxo.  v.  Boon,  9S  C 
,8.117.)  If  a  general  finding  includes  mixed  questioM  of 
law  and  fact,  it  concludes  both,  except  so  far  us  they  nn 
be  saved  by  exceptions.  (Norris  v.  Jackson,  9  Wall,  12i) 
All  that  is  essential  ina  sgiecial  finding  ia  tll&t  itahlll 
find  the  ultimate  fiicta.  (Mining  Co.  v.  Taylor,  lOO  U.  & 
37,)  It  is  not  a  mere  report  of  the  eridenco,  but  a  Bta(» 
meat  of  the  ultimate  iacta  Qll■w^».c't^'Ol^«lr^^\^^^,JJ^,_, 
^'es  mnat  be  detetmineA.   l>  tiTiriB v ,  SivcVwit, .  ^-^  iMi.'reiN 
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g  117.  Division  or  opinion  in  cirll 
cnuBcs  —  Decision   tty   presiding:  Ji"<lg;o>^ 

Whenever,  io  any  civil  suit  or  proceeding  in  a  cir- 
cuit court  beld  by  a  circuit  justice  aud  a  circuit 
judge  or  a  district  judge,  or  by  a  circuit  judge 
and  a  district  judge,  there  occurs  any  differ- 
ence of  opinion  between  the  judges  as  to  any 
matter  or  thing  to  bo  decided,  ruled  or  ordered  by 
the  court,  the  opinion  of  the  presiding  justice  or 
judge  shall  prevail,  and  be  considered  the  opinion 
of  the  court  for  the  time  being."  (Rev.  State,  sec. 
650.) 

Hote.-:-No  civil  aait  can  be  taken  to  th.e  Supreme 
Court  exeept  upon  final  judgmeot  and  on  appeal  or  writ 
of  error.  (Hobbina  v.  FireinaiVa  Fund  Ina.  Co.,  IBBIatchf. 
'232.  The  district  judge  caiinol;  Bit  in  the  ciFcaib  court  in 
a  caao  brought  there  by  writ  of  error  from  the  district 
court,  and  audi  cause  cannot  be  brouabt  to  the  Supreme 
Court  on  certificate  of  division.  (U!  S.  v.  Lancaster,  5 
Wheat.  434. )  Upon  the  bearing  iu  the  circuit  court  of 
an  appeal  from  a,  judgment  of  the  district  court,  the  dis- 
trict judge  who  rendered  the  decision  appealed  from, 
althoagh  AC  may,  for  the  information  of  the  court,  assign 
his  reasons  for  that  decision,  is  prohibited  from  voting  or 
taking  part  in  the  judgment  of  the  circuit  court.  (United 
^tatea  v.  Emholt,  1 1  Fed.  Eep.  190,  note.)  On  appeal  to 
:hiB  court,  if  it  finds  that  the  judgment  as  rendered  ia 
sorrect,  it  may  simply  affirm  it;  but  if  it  is  reversed,  all 
luestiona  certified  which  are  conaidered  in  the  final  deter- 
linalioo  of  the  case  should  be  answered.  (United  States 
-Beese.  92U.  S.  214.) 

§  118.     Division  or  opinion  In  criminal 

»nHe— Cert  I  Hcnte.— Whenever  any   questicm. 
icura  on  the  trial  or  hearing  of  any  ctimVofli  ^to- 
eding  before  a   ciroiiit   court  upon.   w\Ac\i.   ^''' 
dges  are  divided  in  opinion,  the  point  u\>oti  ""\^^'='^ 
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they  disagree  sball,  during  the 
the  request  of  either  party,  or  of  their  counsel,  I* 
stated  under  the  direction  of  the  judges,  and  certi- 
Hed,  under  the  seal  of  the  court,  to  the  Supreme 
Coui-t  at  their  next  session;  but  nothing  herein 
contained  shall  prevent  tbe  cause  from  proceeding, 
if,  in  the  opinion  of  the  court,  further  proceedings 
can  be  had  without  prejudice  to  the  merits.  Iro- 
piisonment  sh;dl  not  be  allowed  nor  punishmenl 
inflicted  in  any  case  where  the  judges  of  such  court 
are  divided  in  opinion  upon  the  question  touching 
the  aaid  imprisonment  or  punish  men  t.  (Hev  Sbtti- 
sec.  651.     See  sec.  6970 

Criminal  oauHea.— A  certificate  that  the  judges  difo 
in  ouioion  is  not  sufficient  niiiesa  it  states  the  poinfc 
on  which  they  differ.  (United  States  v,  Bailey  9  Pctm 
267;  United  Stataa  v.  Briggs,  5  How.  208;  United  StstM 
V.  RoBB,  3  Wheat.  600.)  The  Supreme  Court  canniitbb 
cogniKonce  of »  divifion  of  opioion  on  a  motion  tonsaA 
an  indictment  (United  States  v.  Rosenhargh,  7  WuU.fiSQi 
nor  determine  on  a  certilicate  of  divifion  whether  or  not* 
new  trial  ahould  he  granted.  (United  States  v.  DaoiaLf 
Wheat.  642.)    So  where  the  jnry  found  the  value  of  0» 

Sroperty,  and  the  jndges,  being  opposed  in  opinion,  certv- 
ed  the  case,  the  law  creates  the  offense  and  delinea  (bs 
pnniahmeiit,  and  no  value  need  lie  found  by  the  in» 
(United  States  v.  Tyler,  7  Cranch,  28S.)  lie  onuMiai 
from  the  certilicate  of  the  words  "upon  the  retfOMtol 
either  party  or  their  counael"  ia  not  a  fatal  ominoo. 
(United  States  v.  Harris.  106  U.  S.  629. ) 

§  119-  DlTlttion  of  oplDlon  Iw  cirtl 
causeB— CertlQcate — When  a  final  judgmeOl 
or  decree  in  entered  in  any  civil  suit  or  jiroceeding 
before  any  circuit  court  held  by  a  circuit  justiev 
I  and  a  circuit  judge  ot  a  A\sta\jA  yad^,  or  by 
ciiit  jiidgo  and  a  AistricX.  i\\4?,e,m.  ■Oaft  \,x\s;i.. 
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ing  whereof  any  question  has  occurred  upon,  which 
the  opinions  of  the  jutlgea  were  opposed,  the  point 
upon,  which  they  so  disagreed  shall,  during  the 
same  term,  be  stated  under  the  direction  of  the 
judges  and  certified,  and  such  certificate  shall  be 
entered  of  record.  (Rev.  Stats,  sec.  652.)  [See 
sec.  693.] 

Civil  Bvdts— Certificate. — A  cerCilicato  of  diWsion 
will  not  bo  gmnted  in  a,  civil  enit  where  the  matter  in 
dispute  does  not  exceed  five  tliouaand  dollare.  (Robbins 
V.  Fireman's  F.  Ina.  Co.,  16  Blatoht.  232.)  Although  the 
luotinn  nnder  ar^ment  was  addreaseil to  the  discretion  of 
the  court,  yet  if  the  questions  involved  the  right  of  the 
matter  they  may  he  certified  (U.  S.  v.  Chicago,  7  How. 
185;  BOe  instances,  Hepburn  t.  Bllzey.  2  Cranch,  44S; 
Grant  v.  Raymond,  6  Peters,  220;  Luther  v.  Borden,  7 
How.  1;  Wnymanv.  Southard,  10  Wheat.  1);  bnt  where 
the  division  of  opinion  arises  from  some  proaeediug  snb- 
9equeut  to  the  deoisioti,  it  cannot  hecertiEed.  (Devereanx 
V.  Matt,  12  Wheat.  212.)  The  time,  the  praceaa,  and  the 
manner  are  subject  to  the  absolute  control  of  Congress. 
(Ek  parte  Craoe,  5  Peters,  206.)  The  qaestionB  which 
may  be  certiGed  are  those  which  arise  on  the  trial,  and 
aiich  as  may  be  pceaanted  on  the  final  healing  or  plea 
to  the  jurisdiction.  (Davis  v.  Braden,  10  Peters, 
286.)  The  question  certified  mnst  involve  a  distinct 
legal  point,  and  stithcient  facts  mnst  be  set  forth  to 
show  its  bearina  on  the  rights  of  the  parties.  (Havemeyer 
V.  IowaCo.,3  WolL  294,)  A  division  on  a  motion  within 
'he  discretion  of  the  court  does  not  present  a  point  which 
an  be  certified.  (Davis  v.  Braden,  10  Pelf  rs,  2SS. )  So  a 
[uastion  whether  a  plaintiff  in  ejectment  may  eolai^ge  the 
erm  of  the  demise  cannot  be  certified  (Smith  v.  Vaughan, 
0  Peters,  G66);  nor  a  question  in  any  equity  cflao  refirtmg 
0  practice  (Packer  v.  Nioksoo,  10  Peters,  410);  nor  has 
tua  court  jurisdiction  on  the  question  of  coats,  (.tivrit.  lA 
',  S.  V.  Green,  6  Peters,  26,)  The  nnesteou  rertAe^ 
inst  be  a  question  of  law  and  not  oi  tact.  (,N\\\Bf«>  "<  ■ 
smum,  8  Hoy,:  258:   Dennietoun  v.  Stewart,  \ft  W-"*' - 


Ma;  U.  S.  V.  City  Bank,  19  How.  383;  Bw»1ii__ 

4  WttlL  2.)  _  A  uertUicate  that  the  jad^  differ  u.^ 

13  not  BDfficieut  miltss  it  atataa  tbs  pomta  on  which  tk 
differ.  (Wolf  v.  Usher,  3  Petera,  268;  Sadler  v.  Hooti 
7Uow.  646.)  TheramuBt  heiidiatinctatateineiitofw 
the  questioii  ia  (Sadler  v.  Hoover,  7  How,  64e);spt 
of  law,  ia  precise  form,  upon  a  part  of  the  case  sef^^ 
and  stated  (Daniel  v.  K^ilruad  Co.,  3  Wall.  250);ani 
luBterial  paint  in  the  progreaa  of  the  cause  ( White  v.  Ti- 
12  Peters,  23S),  aad  nob  on  the  whole  facta  of  the  ou 
(Adams  v.  Jouea,  12  Peters,  107);  where  the  point  of  I 
ference  ia  to  he  aseertained  from  the  whole  record,  in 
diction  will  he  refused  (Wolf  v.  Usher,  3  Peters,  3 
tianndera  v.  Gould,  4  Petera,  392;  Nesmith  v     ■—    -• 
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41),  and  the  cause  remanded.  iWebHter  v.  Com 
10  How.  54. )  The  power  of  review  is  strictly  con^d 
the  queBtioiiH  cortilied.  fWardr.  Chamberlin,  2Bh 
i3i}.)  Where  several  (juestions  are  certified,  one  buU 
j  uriadiction,  the  question  of  jurtadiction  must  beS 
determined.  (StiLlman  v.  Hudson  RLv.  R,  Co.,  1  JBh 
682.)  Where  the  Supreme  Court  is  equally  divided.' 
uuae  will  be  remitted  to  enable  the  court  below  to  I) 
Buch  action  as  may  be  advised.  (Honnauer  v  Wo 
ruff,  10  Wall.  482.)  The  qneation  whether,  upon  all  i 
foots  specially  found  by  the  circuit  court,  when  a  trial 
^nryliaa  been  waived,  the  plaintifi'  has  the  legal  right 
recover,  ia  not  one  which  can  be  taken  to  the  SnpM 
Court  hy  a  certificate  of  division  of  opinion.  (&'~*  —- 
V.  SL  Louis  KaUroadCo.,  122  U.  S.  21.) 

Practice  and  procedure.  — The  law  gives  j  arisdtot 
over  the  aingle  pomt  On  which  the  judges  were  divid 
and  not  over  the  whole  case.  (Wayman  v.  Southard, 
Wheat.  2U;  Ogle  v.  Lee,  2  Crauch,  33.)  If  the  dirii 
ia  merely  formal  and  the  whole  uaae  ia  certified,  it  ^riU 
JiBmissed  for  want  of  ^urisdiotion.  (Lather  v,  Boida 
How.  1.)  If  they  divide  on  the  whole  cose  and  o  ^^ 
the  whole  coae,  it  will  be  remanded  (Saunders  v  G 
"  ■"  -a,  392;  Hirria  v.  ElUot,  10  Petera,  25-  Ada— 
.  12  Petera,  207;  White  v.  Turk,  12  J^etenb  S 
Denniatoim  V.  Stewart,  \a  How.  &65\-,  and  if  the  i' 
case  is  sent  up  it  will\>o  iwiioiBw^,  ''■'*^<«u^'-*.-^ft 
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intnpointa.  (Neamith.  v.  Sheldon,  6  How,  41;  Luther 
Bur.leii,  7  How.  1;  "Webater  v.  Cooper,  19  How.  54;  Dan- 
uiatouQ  V.  Stawart;  18  How.  685.)  But  if  several  ques- 
tioDH  involve  but  liltie  beyond  one  point,  they  may  ba 
taken  upon  CBrtificat«.  (Leland  v.  Wilkinaon,  10  Peten, 
2!H;  United  StataB  v.  Chicago.  7  How.  185.)  If  the  facta 
are  preseuted  in  a  partial  and  imperfect  form,  the  oase 
wiU  be  camanded,  {Perkins  v.  Hart,  11  Wheat.  237: 
United  States  V.  City  Bank,  19  How.  385;  Ogllvie  v.Knox 
loa.  Co.,  18  How.  577.1  If  the  particular  point  certified 
is  not  distinctly  stated,  the  case  will  be  diamiased.  (Wolf 
V.  Usher.  3  Peters.  269;  Sadler  v.  Hoover,  7  Bow.  646.) 
If  a  certiiied  question  pertains  to  the  jurisdiction  of  the 
L-ircuit  court,  and  the  justices  are  divided  in  opinion,  lU) 
decision  will  be  made  on  the  other  points  (Silliman  v. 
Hudson  Riv.  R.  Co.,  1  Black,  682),  and  the  case  will  be 
remanded.  (Haonaner  v.  Woodruff,  10  Wall,  4S2.)  The 
judgment  upon  a  certificate  of  division  will  not  prevent 
the  bringing  of  a  writ  of  error  upon  the  filial  judgment. 
(Ogle  V.  Lee,  2  Cranoh,  33.) 
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g  120-  Terms  of  courtH.  —  The  regular 
teitns  of  the  district  courts  sliall  be  held  at  the 
times  and  places  follnwing,  btit  when,  any  of  said 
dates  shall  fall  ou  Sunday,  the  term  shall  commence 
on  the  following  day.  (Rev.  Stata.  sec.  572.  See 
IT.  S.  T.  Cornell,  2  Masou,  91.) 

ALABiHi.  — Northam  district,  Huntaville,  fli^rt  Mon- 
lay  in  April;  aocond  Monday  in  October. ' 

Southern  division,  Birmingliain,  tirat  Monday  in  Marcli 
ind  September.' 

Mil  idle  diviBion,  Montgomery,  first  Monday  in  May  and 
November.' 
Snnthern  district.  Mobile,  Srat  Monday  in  May;  fourtU 
loiiday  in  November.* 
Arkansas.— EaBteni  district.  Little  R«ok,   first  MoQ- 
ay  in  April  and  October.^ 

Eastern  district,  Helena,  second  Monday  iu  March 
id  October.' 

Southern  division,  Teiarkana,  third  Monday  in  May 
id  November.' 

Nortliern.  division,  Fort  Smith,  first  Monday  in  Febru- 
y,  May,  August  and  Novamber.' 

C A tiFoRSiA.^  Northern  district,  Sau  "FiaiuivRco,  tvs.'^. 
nnday  in  February;  seoond  Monday  in.  Jo.\s»  ^oo.'^""- 
mday  la  Navem  bar.  *  ^^ 

Fed.  Pbol-  -30.  ^M 
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Southern  iliBtriot,  Loa  Angeles,  aeecjnd  Mondfti 
nary  and  August.'" 
CoLOEADo. — Denver,  Brat  Tuesday  io  May  and  Nona- 

PueWo,  first  Tneaday  in  AprU. 

Del  Norte,  first  Tuesday  iti  August. 

CoNSBtrncuT. — ^Hartford,  fourth  Tuesday  in  May;  Bl* 
Tuesday  !□  December. 

New  Haven,  frmrtli  Toeaday  in  Pebmaryaad  Augn*.- 

Delawakk.  —  Wilminglon,  aecond  Tuesday  in  Jaasuj, 
April,  Jiina  and  September. 

FwKrD.v—NiirthBru  District,  Tallahasaee,  firatMoadl] 
in  February. 

Penaac'jlo,  first  Monday  in  MaFch. 

Jaaksonville,  iitat  Monday  in  December. 

Sonthern  district.  Key  Weat,  first  Monday  in  Maji 
November. 

Tampa,  aeeond  Monday  in  February.  " 

r.BonaiA. — Northera  clUtrict,   Atlanta,  second  MwM 
in  Marcli;  first  Monday  in  October. ' ' 

Western    division,  Colnmbas,  second  Mondsy  in  I0 
liary  and  June.'' 

Southern  district,  Macou,   first  Monday   in    May  ni 
October. " 

Savannah,  second  Tuesday  in  February,  May,  AoMl 
and  November." 

Augusta,  first  Monday  in  April;  third  Monday  in  9' 

Idaho.— Boise Oity.firatMondayio  April  and  Noveml* 
Moscow,  first  Monday  in  February  and  July. 
Blackfoot,  first  Monday  iu  May  and  September. " 
Illimois, — Sorthern  district,  Chio^,  hrat  Monday 

March,  May,  July  and  October;   third  Monday   in  I 

cember. 
Peoria,  third  Monday  in  April  and  October,  -• 
Southern  district,  Springfield,  first  Monday  ia  JuuuQ 

and  June. 
Quincy,  first  Monday  in  September." 
Cairo,  first  Monday  in  March  and  October.-' 
Danville,  first  Mondav  in  May.-' 
IsnlANi.— Indianapolis,  fiMttuoadii.Y  in  May  aud 
mfna 


New  Albany,  flrat  Monday  In  Jannary  and  July. 

Evansville,  first  Monday  in  April  and  Oc't>ol>er. 

Port  Wayne,  gecond  Tueaday  in  Jane  and  December.-' 

Iowa.— SioOK  City,  first  Tuesday  in  October  and  third 
Tueaday  in  May. 

Fort  Dodge,  socond  Tuesday  in  November;  first  Tues- 
day in  Jnne. 

Dnbnque,  first  Tuesday  in  December;  third  Tueaday  in 

Cedar  Rapids,  first  Taesdfty  in  April;  second  TneBday 
in  September. 

I^outbem  district,  Reokuk,  tbird  Tnesday  iu  January 
.and  June. 

Wegtem  division.  Council  Bluffs,  fourth  Monday  in 
M.itch  and  September. 

Central  diTision,  Des  Moines,  second  Tnesday  in  .May; 
third  Tuesday  in  October.^ 

Kansas. — Topeka,  Bocoud  Mondav  in  April.'" 

Leavenworth,  second  Monilay  in  October. '' 

Fort  .Scott,  first  Monday  in  May  and  November.'" 

Salina,  second  Monday  in  May.'' 

Wichita,  first  Monday  in  March;  second  Monday  iu 
ieiitember."' 

Kentitckv. — Covington,  second  Monday  in  May;  first 
(looday  in  December. 

Louisville,  third  Monday  in  February;  first  Monday  in 
Ictobpr, 

Frankfort,  first  Monday  in  .January;  second  Monday  in 

Padncab,  first  Monday  in  April;  tbird  Monday  in  No- 
Owenslinrgh,  fourth  Monday  in  January;  first  Monday 

,  JUDB.>' 

L<i(Tlst  AN  A.— Eastern  district,  New  Orleans,  third  Mon- 
y  in  February,  May  and  November.^' 
Opetoasas,  first  Monday  in  Jonniiry  and  Jane. 
Alexandria,  fonrth  Monday  in  January  and  June, 
^hreveport,  third  Monday  in  February  and  July. 
Monroe,  first  Monday  in  April  and  October, 
iaton  Ronge,  second  Monday  in  April  IloA'So^eTtA>eT^'^ 
dAiNC — Portland,  first  Tnesday  m  FabranTy  ociTie 


Bangor,  first  Tuesday  in  June. 
Bath,  first  Tiiesilajr  ia  SeptembeF 
Mabvland. — Baltiraare,  tirat  TueBdny  in  M 

SepteitibBr  »ad  December. 

Cumberlaiicl,  Bueand  Monday  in  May  and  1 

in  Saptember.^^ 
MASSACHnsKTTS.  —  BoBton,   third   Tueaday 

fnnrth  TueaJay  in  Jqus;  aeuand  Tuesday  i     " 

firat  Tuesday  in  December.'" 
Michigan.  —Detroit,  first  Tuesday  in  Mar<3}y 

November. 
Marqoette,  first  Tuesday  in  May  and  Septeiq 
Grand  Rapids,  first  Tn^ay  in  March  and  O 
Bay  City,  third  Tuesday  in  May  and  Ootobe 
Port  Huron,  fourth  Monday  in  .Tanuary  and 
MlNHEaoTA. — Winona,  first  Tuesday  in    Jm 

cember. 
Maukato,  third  Taesdiiy  iu  April;  firat  Tnei 

vember. 

Rt  Paul,  fourth  Tuesday  iu  June;  ssoond  1 

January. 
Minneapolis,  fimt  Tuesday  in  March  and  S  _ 
Duloth,  second  Tuesday  in  May  and  Octobe^ 
Fergus  Falls,  fourth  Tnesday  in  Mariih  i 

Mississippi. — Nortbem  district.  Eastern  divii 
deen,  first  Monday  in  April  and  October;  conttni 
four  days,^' 

Western  division,  Oxford,  first  Monday  in 
Deceinbar.*" 

Southern  district,  Jackson,  first  Monday  in 
November. 

Jaekson,  fonrth  Monday  in  Jannaiy  a^S 
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St,  Joaepli,  first  Monday  in  Marcli  and  third  Monday  in 
September. 
JefferBOQ  City,  third  Monday  iu  March  and  October. 
Springfield,  first  Monday  in  April  and  Ootober,'^ 
Montana.  ^Helena,  firat  Monday  in  April  and  Novera- 

Batte  City,  first  Tuesday  in  Febmary  and  yeptem- 
be-." 

Nebraska. — Omaha,  seuond  Monday  in  May  and  No- 

Linrjoln,  aeoond  Monday  in  January. 
Hastings,  second  Monday  in  March. 
Niirtolk,  second  Monday  in  April.  '^ 
Nevada. — Caraon,  first  Monday  in  Febroary,  May  and 

New  Hampshirs.  —  Portsmouth,  third  Tneaday  in 
March  and  September. 

Concord,  third  Tuesday  in  June  and  TIecember. 

Littleton,  laat  Tuesday  in  AuRust.     (27  U.  8.  Stats.  7.) 

New  JERaEl.  —  Trenton,  third  Tuesday  in  January, 
April,  June  and  September. 

New  York. — Northern  district,  Albany,  third  Tuesday 
in  January. 

Utioa,  third  Tuesday  in  March. 

Rochester,  second  Tnesday  in  May. 

Bnffalo,  third  Tuesday  in  September. 

Auburn,  third  Toesday  in  November.** 

Eastern  district,  Brooklyn,  lirat  Woineaday  in  each 
month.*' 

Southern  diatriot.  New  York,  iirst  Tneaday  in  each 
month." 

NoftTH  Oabolina.— Eastern  district,  Eliaabeth  City, 
bird  Monday  in  April  and  October. 

New  Berne,  fourth  Monday  in  April  and  October. 

Wilmington,  flrat  Monday  after  fourth  Monday  in 
Lpril  and  October." 

Western  district,  Graensborongh,  firat  Monday  In  April 
id  October. 

Statesvilte,  third  Monday  in  April  and  October. 

Asheville,  firat  Monday  in  May  and  Novarnbei.'* 

Charlotte,  aeoond  Monciay  ia  June  and  DeoenibeT  .'■^ 

JioffTa Dakota.— Biamark,  firat  Tuesday  m  A-V"^- 
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I'argu,  tliird  Tuesday  in  Maj-. 

firand  Forks,  first  Taasday  in  Deeemlier. 

De\-il's  Laka,  first  Tueaday  in  February. »' 

llHco. — NortiiBrii  diatrict,  Clevelaiid,  tirst  TaesdaT  ii 
Febntary,  April  aud  October. 

Toledo,  first  Tuesday  in  Jane  and  December.''' 

Si>utbern  District^  CiiiaoinDati,  first  Tuesday  in  Tik 
rnary,  April  and  October. 

Columbus,  first  Tueaday  in  June  and  December.'* 

Obpxion. — Portland,  first  Monday  in  March,  Jaly  id 
November  .** 

PKSMsYLTAlflA. — Eastern  district,  Philadelphi*,  tbiri 
Monday  in  February,  May,  Auuuat  au<l  November, 

Western  diatriot,  t^ttabucg,  Srat  Mondayiu  Ma¥;tliiiJ 
Monday  in  October. 

Williamaport,  third  Monday  in  June;  first  Mondavii 
October.  ^^ 

Erie,   seoond  Monday  in  January;   third    Monday  ii 

Eivstem  district,  Scranton,  first  Monday  in  Mandi  tul 
September.^ 

Ehode  Island. — Providence,  first  Tassday  in  fAO- 
ary  and  August. 

Newport,  second  Tueaday  ia  May;  third  TuMdMi> 
October."  ^^ 

SoTJTn  OABouN4.^^3iwleston,  first  Monday  in  Jli- 
nary,  May  and  July. 

Columbia,  fourth  Monday  in  November. 'b 

Western  district,  Greenville,  first  Monday  in  FebrnHT 
and  Auguat.*" 

HouTH  Dakota. — Sioun  Falls,  first  Tuesday  in  And 
and  third  Tueaday  in  October. 

Pierre,  third  Tuesday  in  March  and  October. 

Deadwood,   first  Tuesday  in    February   and   SeptO 

Tbnnebsee. — Euatom  district,  KnoxviUe,  saoond  Hw- 
day  in  .January  and  July." 

Middle  diatrict,  Nashville,  third  Monday  in  Anril  >ad 
October."  ^ 

Western  district,  Jackson,  fourth  Monday  in  April  ""■' 
Octolvr;  Had  such  time  an  judij^  shall  fix," 
itfeiiijihis,  fonrtii  M-onAa-j  \n.^\a.'i  mvj\.^wi. 
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Chafamxigs,  first  MoQday  in  April  and  October. '" 

Texas. — Northern  dUtriot,  Dallaa,  seeond  Monday  in 
January;  third  Monday  in  May. 

(Iraham,  second  Monday  in  March;  third  Monday  in 
October. 

Waco,  second  Monday  in  April;  tkitd  Monday  in  No- 

GalvestoD,  third  Monday  m  February  and  October. 
Tyler,  firet  Monday  iu  January  and  September. 
Jotforson,   fourth    Monday  in   January  and    Septem- 

FariB,  ftret  Monday  in  April;  third  Monday  in  Novem- 

Weatem  diatrict,  BrawoBviUe, first  Mondayin  January; 
Becdurt  Mnnday  in  Jane. 

San  Antonio,  first  Monday  in  May  and  Novembsr. 

El  Paso,  timt  Monday  in  Anril  and  October. 

Anstin,  first  Monday  in  Fef>rnary  and  July." 

Vermont. — Bnrlington,  fourth  Tuesday  in  February. 

Windsor,  third  Tuesday  in  May. 

Rutland,  first  Tuesday  in  October.'" 

VntGlKlA. — Eastern  district,  Richmond,  first  Mpnday 
in  April  and  October. 

Alexandria,  first  Monday  in  January  and  July. 

Norfolk,  first  Monday  in  May  and  November." 

Western  district,  Danville,  Tuesday  after  second  Mon- 
day in  April  and  November. 

Lynchburg,  Tuesday  after  second  Monday  in  March  and 

Abingdon,  Tuesday  after  first  Monday  in  May  and 
October. 

Harrisonburgb.  Tuesday  after  first  Monday  in  June  and 
December." 

Wasjungtos. — Spokane  Falls,  first  Tuesday  in  Septem- 
ber and  April. 

Walla  Walk,  first  Tuesday  in  November  and  May. 

Seattle,  first  Tuesday  in  December  and  June. 

Taeoma,  first  Tneaday  in  February  and  July." 

West  Visoini a.  — Wheeling,  first  day  of  April  b.-qA. 
tsrentietll  day  of  September. 

CUrkaburg,  first  day  of  April  and  fiftoeiBfti  Aas  o^  OcXn- 


Charlestown,  first  day  o[  J-ltty  and  tenth  day  of  j 
bar." 

MartiDHbnrg,  fifteenth  day  o!  October.'* 

WiaooNSiN. — Oshkosh,  second  Tuesday  in  Jnae. 

Milwaukee,  lirst  Monclay  in  January  and  October  " 

Eatt  Claire,  first  Tuesday  in  June. 

Lft  Crosse,  third  Tuesday  in  September. 

Mttdieiiu,  first  Tuesday  in  December." 

Oshkosh,  second  Taesday  in  Jtme.     (27  U    i^,    gtaU. 

lis.) 

■      WToMltJO.  — Cheyenne,  second  Monday  in  May  and  No- 
Evanston,  first  Monday  in  Jnly.'' 


I 


IS  28  I   S  Slali  4 

17   I  8  ,Bca^  2  a 

IB  OS  U  S  StBU  m 
U  »  U  B  Stats  2 


4  HUU.   7i    63    21  u  8  fi 


Q  90  U  8  HUU.  73.    78   n  U 


But  one  sitting. — From  the  commencement  to  tli>i 
end  of  a  term  there  !s,  til  contemplation  of  law,  bnt  ono 
Bitting,  aitiough  there  mas  ^'^  aAioutranenta  o; 
(The  Canary  No.  2,  22  ¥ed.  B«\>.  53a.> 
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§   121-     Terms  of   circntt    courts. — The 

regular  terms  of  the  circuit  courts  shall  be  held  at 
the  times  and  places  following: 

AT-iBAMA-^-Sontliem  tlistrict,  Mobile,  firat  Monday  in 
May;  fourth.  Monday  in  Novembar. 

Mitldle  division,  Montgomery,  first  Monday  in  May 
and  November.' 

Northern  district,  Huntsville,  Sret  Monday  In  April; 
second  Monday  in  October.^ 

Sontbent  diviaion,  Binoiughiin],  iirst  Monday  in  March 
and  September.* 

Arkansas. — Boatem  district.  Little  Bock,  firat  Mon- 
day in  April  and  October.^ 

Eastern  district,  Helena,  second  Monday  in  March  and 
October.* 

Eaatem.  district,  Texarkana,  third  Monday  in  May  and 
November, ' 

Western  diatrict,  timea  and  placea  now  provided  for 
diatrict  court." 

VVestem  district.  Fort  Smith,  first  Monday  in  February, 
May,  August  and  November.^ 

California  .—Northern  district,  San  Franciaco,  firat 
Monday  in  February;  aecond  Monday  in  July;  fourth 
Monday  in  November.'" 

Southern  district,  Loa  Aogeles,  aecond  Monday  in  Jan- 
nary  and  August." 

Colorado. —Denver,  first  Tnesday  in  May  and  No- 
vember. 

Pueblo,  first  Tuesday  in  April. 

Del  Nort«,  firat  Tuesday  in  Auauat.'^ 

CosNKirncnT,  —  Hartford,  thira  Tuesday  in  September. 

New  Haven,  fourth  Tuesday  in  April. 

Delaware. — Wilmington,  third  Tuesday  in  June  and 
October.  . 

Flobida, — ^Northem  district,  Tallahaaaee,  firat  Monday 
in  February.  , 

Pensacola,  first  Monday  in  March. 

Jacksonville,  first  Monday  in  December. 

Southern  diatrict,  Key  West,  first  WonAay  iii.  ^^M  ''■'^'^ 
fovembar, 

TanipB,  second  Monday  in  February ." 


\ 
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Geobhia. — Atluito,  first  Monday  in  October.''  M 
Cotiuubaa,  second  Monday  in  January  and  June." 
Southern  district,  Savannah,   second  Monday  in  April; 

Thursday  after  (irst  Monday  in  November. '^ 
Maoon,  ]irst  Monday  in  May  and  October. " 
Augusta,  first  Monday  in  April;  third  Monday  in  No- 
vember. "* 
iDiHo. — Boise  City,  first  Monday  in  April  and  Novem- 


■     ^ 

k 


n  May  and  September.'* 
Illinois. — Northern  district,  Chicago,  first  Monday  is 

July;  third  Monday  in  December. 
Southern  district,  Springfield,  first  Monday  in  Jannaiy 

and  Jme. 
Peoria,  third  Monday  in  April  and  '^ctober. 
Quincy,  first  Monday  in  September. "' 
Cairo,  first  Monday  in  March  and  October.  "- 
DanviUe,  first  Monday  in  May.** 
lNl)lA.HA.—lndianapuliB,  first  Tuesday  in  May  and  Ko- 

vember. 

New  Albany,  first  Monday  iu  January  and  July. " 
Evansville,  flrat  Monday  in  April  and  October. »* 
Fort  Wayne,  aecond  Tuesday  ui  J  une  and  Secember." 
Iowa.— Northern  diatrict,  Sioux  City,  first  Tueadayln 

Ootober  and  third  Tnendai'  in  May. 
Fort  Dodge,  sebond  Tuesday  in  November;  first  Taesday 

Dubuqae,   first  Tuesday  in  December;  third  Tuesday 

OeJar  Rapids,  firat  Tuesday  iu  April;  seoond  Turn- 
day  in  September. 

Soutliern  diatrict,  western  division,  Keohnk,  third  ToM- 
day  in  January  and  June. 

Council  Bluffs,  fourth  Monday  in  March  and  SM>taii- 

Cential  division,  Bes  Moines,  second.  Tuesday  in  Man 
third  Tnasday  in  October." 

KANRAa Leavenworth,  first  Monday  in  -Tone. 

Fort  Soott,  firat  Mooday  in  -May  and  November. 
Topeka,  fonrth  Monday  m'SovenAi«. 
Sest  of  Jtovetnment,  ioxirth^an^o.-j  ^'S^^wnisB^. ' 
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Wichita,  lirst  Monday  in  Murcli;  second  Mond&f  in 
September.'*  ' 

Kkntihiky.— Oivington,  Heoond  Monday  in  May;  first 
Monday  in  December. 

Louisville,  third  Muoday  in  Fabnmry;  first  Monday  in 
October. 

Frankfort,  first  Monday  in  January,  aecoud  Monday  in 

Paducah,  first  Monday  in  April;  tliird  Monday  in  No- 
Tember." 

Oiveneburgh,  fourth  Monday  in  .Tanuary;  first  Monday 

Louisiana,— New  Orleans,  fourth   Monday  in   April;         I 
first  Mondny  in  fTovember.^*  j^^H 

Opelonssa.  firat  Monday  la  January  and  June.  ^^^^^ 

Alexandria,  fourth  Monday  in  Jonnary  and  June.  ^^^| 
Shreveport,  third  Monday  in  February  and  July.  ^^^f 
Monroe,  first  Monday  in  April  and  October.^'  ^^| 

Baton  Ronge,  second  Monday  in  April  and  November.  ^' 
Mmne.  —  Portland,  twenty- third  of  April  and  Septem. 

Maryland.— Baltimore,  first  Monday  in  April  and  No- 
vember. 

Cumberland,  second  MondAy  in  May  and  last  Monday 
in  September.  °^ 

M  ASSAO  airs  BTT9.— Boston,  fifteenth  day  of  May  and 
October, 

MiCHlG.ui. — Delnvit,  Ih^t  Tuesday  in  March,  June  and 
November. 

Bay  City,  at  discretion  of  judge. 

Marquette,  first  Tuesday  in  May  and  September. 

Orand  Rapida,  first  Tueaday  in  March  and  October. 

Minnesota. ^Winona,  first  Tnoaday  in  Tune  and  De- 
cember, 

M&nkato,  third  Tuesday  in  April;  first  Tuesday  in  No- 
vember. 

St  Paul,  fourth  Tuesday  in  June;  second  Tuesday  in 
January, 

Minneapolis,  first  To esday  in  March  an.ASe'ptienfce.t- 

Dulnth.  second  Tuesday  in  May  and.  OctcA^ci. 

Fergus  Palls,  fourth  Tueaday  in  Matdi  aoa.  ^ittiWs^' 
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Mississippi.  ^Aberdeen,    first   Mon^_ 
October,  and  cantiiiDea  twenty-four  days. 

OnforiJ,  first  Monday  in  June  and  December.' 

Sonthern    diBtriot,   weBtern   division,   Viokst 
Monday  in  January  and  July,  for  four  weeks. "      ^^^_ 

Soutiiero  lii vision,   MiBaJBBippi  City,   tliird  MtmSSH 
Febmary  and  Angnst.  ™ 

MiaaouRT. — Eastern  district,   St.  Looia,  third  Mondiv 
in  March  and  Soptamber. 

Northern  division,  Hannibal,  firat  Monday  in   May  and 
November. " 

Western  district,  Kanaaa  City,  fourth  Monday  iu  April 
and  first  Monday  in  November. 

St.  JoEeph,  first  Monday  in  March  and  third  Mondlf 
in  September. 

Jefferson  City,  third  Monday  in  March  and  October. 

Springfield,  first  Monday  in  April  and  October. « 

Montana. — Helena,  first  Monday  in   April  and  No- 
vember. 

Butte  City,  first  Tuesday  in   February  and    8epteB- 

>Qd  Monday  in  May  and  Ko- 


NEBRASKA.^Omaha,  s 


Kevaiia.- 
day  in  November. " 

New  Hampshire — Portsmonth,  eighth  day  of  May. 

Concord,  eighUi  day  of  Octeber." 

Littleton,  lost  Tuesday  in  August." 

Hkw  Jkbbby.— Trenton,  fourth  Tnesday  in  Mftroh  Htl 
L'  September. 

1       New  Vobk.— Northern    distrint,    Canandaigna,    thiri 
Tuesday  in  June. 

SyraouBB,  third  Taesday  in  November. 

Albany,  third  Tuesday  in  January. 

Utica,  third  Tuesday  in  March." 

Southern  district,  New  York,  first  Monday  in  Aprib 
third  Monday  in  October. "  ? 

Baatem  district,   Brooklyn,   first  Wednesday  in   mA 
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North  Carolina. — Eaeteni  diBtrict,  Raleigh,  firet  Mon- 
day ia  June;  lost  Monday  in  fioveinber." 

Wilmingtaa,  firat  Monday  after  tlie  fourth.  Monday  in 
April  and  October." 

Western  dlBtrict,  Oreenaborough,  first  Monday  in  April 
and  October. 
SUtesville,  third  Monday  in  April  and  October, 
Aeheville,  first  Monday  in  May  and  November." 
Cliarlotto,  second  Monday  in  June  and  December." 
North  Dakota,  ^Biamarck,  first  Tuesday  in  April  of 
ach  year. 
Fargo,  third  Tuesday  in  Ma^  of  each  year. 
Grand  Forks,  firat  Tuesday  in  December  of  oacb  year. 
Devil's  Lake,  first  Tuesday  in  February  of  each  yBar."' 
Ohio. — Nortiiem  district;  Cleveland,  first  Tuesday  in 
ebruary,  April  and  October  of  each  year. 
TolGdo,lstTueadayiu  June  and  December  of  each  year,  ^ 
Southern  district,  Cincitmati,  first  Tuesday  in  February, 
iril  and  October. 
bolumbuB,  firat  Tuesday  in  Jane  and  December  of  eauh 

JREOOK. — Portland,  second  Monday  in  April  and  firat 
■oday  in  October  of  each  year.^' 

'bhssvlvanu. — Weatem  district,  Scranton,  first  Mon- 
'  in  March  aiid  September.  '^ 

trie,  secoad  Monday  in  Jannaryi  third  Monday  in  July, 
ittaburgb,  second  Monday  in  May  and  November, 
/illianuport,  third  Muuifay  in  Jnne  and  September.''' 
astern   district;   Pbiladelpbia,  firat  Monday  iu  April 
October.*' 

aODB  ISLAKD. — Providence,  fifteenth  day  of  June  and 
ember.*" 

UTH  Cabouna-— Greenville,  firat  Monday  in  Febru- 
md  August, 

arlestun,  first  Monday  in  April, 
lumbia,  fourth  Monday  in  November. '" 
}Tn  Dakota.— SiouK  FaUa,  first  Tuesday  in   April 
bird  Tuesday  in  October. 

ulwood,  first  Tueaday  in  February  and  ^y'^^'^^'^^- 
rrc,  first  Tuesday  in  March  and  Uctiobet.™ 
iNESsaK.— Elastefn  d/stricli  Knoxville,  aeooBi.  "^o*^ 
Jaanary  and  July. " 
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MiJcila  district,  Nastvijle,  third  Moadftv  in  Afmli^ 
October."'  '^ 

Western  difltriot,  Memphis,  fourth  Monday  in  M»y  td 
November. 

Chattauooga,  first  Monday  in  April  and  Ootober  in  end 

Jackson,  at  snch  times  aa  judges  ehall  llx. 

Texas. — Northern  district,  Dallas,   aecond  Mondxv 
January;  third  Monday  in  May. 

Graham,  second  Monday  in  March;   third  Monday 
October.      (See  21  U.  S.  10  and  after. ) 

Waco,  second  Monday  in  April;  third  Monday  is  K> 
vember. " 

Eastern  diatrict,  Galveston,  third  Monday  in  FahniT 
and  October. 

Tyler,  second  Monday  in  January  and  May. 

Jefferson,  fourth  Monday  in  January  and   Septfimbw.* 

Paris,  first  Monday  ia  April;  third  Monday  ul  Nam 

Western  district,  Brownaville,  (irst  Monday  ia  JanMlJi 
second  Monday  in  June 
Saa  Antonio,  first  Monday  in  May  and  NoTemlwr. 
El  Pa»o,  first  Monday  in  April  and  Octobor. 
Austin,  first  Monday  in  February  and  Jaly.(r 
Vermont.— Bnrlington,  fourth  Tuesday  in  Pebnun. 
Windsor,  third  Taesday  in  May. 
R  itland,  first  Tnesday  in  Ocfcaber." 
ViRoiNiA- — Eastern  district,  Richmond,   firat  Uoo4 

n  January  and  Jnly. 

Western  district,  Danville, 

Monday    in  Malt* 

id  September. 

Abingdon,  Tuesday  after  first  Monday  in   May  Mid  Of 

~  ibnrgh,  Tuesday  after  first  Monday  in  Junatf* 

De>:eaiber."' 

. — Seattle,  first  Tuesday  in  Juoa  udD' 


Wa>la  Wallo,  first  Tuesday  in  May  and  Kovmite^ 
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&j>ulcaue  Falls,  first  Tuesday  in  April  and  Septentbel. 
Tacoma,  (Irat  Tuesday  in  Kobcuary  ftoil  July. 
West  ViRCiKiA. — Martiusburgh,  filteenth  day  of 

Parkeraburgh,  tenth  day  of  January  and  June." 
Wlieeling,  tirat  day  of  April  ond  twentieth  day  of  Sep- 
tember. 
Clarksburg,  fifteenth  day  of  April  and  first  day  of  Oo- 

CharlestoQ,  first  day  of  May  and  tenth  day  of  November. 
Wisconsin. — Eastern  district,  Oshkosli  second  Tuesday 
in  July  in  each  year. 

Miltvaakeo,  first  Monday  in  January  and  Uctober." 
Osbkosb,  second  Tuesday  in  June. 
Western  district,  Eau  Claire,  first  Tuesday  in  Jane. 
La  Croasa,  third  Tuesday  in  September. 
Madison,  first  Tuesday  in  December  in  each  year.'* 
Wyoming. — Cheyenne,  on  the  second  Monday  of  May 
nd  November. 
KTaoaton,  on  the  first  Monday  in  July. " 
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Fargo,  third  Tuesday  in  May.  ™ 

Grand  Forks,  firat  Tuesday  iu  December. 

Devil's  Lake,  iirst  Tuesday  in  Febrnary.*' 

Uiiio.  ^Northern  diatrict,  CleTelaud,  lirat   Tueaday  in 
Febmnry,  April  and  October. 

Toledo,  first  Tuesday  in  Juoe  and  December," 

Soathern  District,  Cinociimati,  lirat  Tuesday  in 
ruary,  April  and  October. 

Colnmbus,  first  Tuesday  in  Jmie  and  December."* 

Oreoon. — Portland,  first  Monday  in  March,  July  ud. 
November  ."^ 

PEN.VHn.v*inA.— Eaatem  district,  Pbiisdelphia,  thM 
Monday  in  February,  May,  August  and  November. 

Western  district,  Pittsburg,  first  Monday  in  MiyjUiiri 
MonJay  In  October. 

WillianiBport,  tMrd  Monday  in  June;  first  Monday  ii 
October. 

Erie,   second  Monday  in  January;   tbird    Moldavia 
JuW."  ■  ' 

Eiatem  district,  Scranton,  first  Monday  in  March  aid 
September." 

Rhode  Island. — Providence,  first  Tuesday  in   fVbrn- 
ary  and  August. 

Newport,  second  Tuesday  in  May;  third  Tuesday  ig 
October.** 

SocTtl  Oaholiha. — Charleston,  first  Monday  ia  Ju- 
uanr,  Ma^  and  Jnly. 

Columbia,  foarth  Monday  in  November.^ 

Western  district,  Greenville,  first  Monday  ia  Febrtun 
and  August  ■'" 

SoiTTH  Dakctta. — Sioux  Falls,   first  Tuesday  in  April 
and  third  Tuesday  in  Outolier. 

Pierre,  third  Tuesday  in  Murch  and  October. 

Deadwood,   first  Tuesday  in    February   and    Sqttem- 

Trwessee. — ^Eostsm  district,  Knoxville,  Hoeond  Uoo- 
day  in  .lanuary  ami  Jnly.™ 

Middle  district,  Nashville,  third  Monday  in  April  and 
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January;  third  Mondfty  in  May. 

<^-rahuD,  secaad  Monday  ia  March;  third  Moaday  in 
October. 

Wauo,  aacond  Mooday  in  April;  third  Monday  in  No- 
femW." 
Galveston,  third  Monday  in  Febmary  and  October. 

Tyler,  tirat  Monday  in  Jannary  and  September. 

Jetfiirson,    fourth    Monday   in    January   and    Septem- 

Fiiris,  first  Monday  in  April;  third  Monday  in  Noveni- 

Western  district,  Brownsville,  first  Monday  in  Jannary; 
second  Monday  in  June. 

San  Antonio,  first  Monday  in  May  and  November. 

El  PftBo,  firat  Monday  in  April  and  October. 

AustiD,  first  Monday  in  February  and  July.™ 

Vermont.  ^BarlingtoQ,  fourth  Tuesday  in  February. 

Windsor,  third  Tueaday  in  May. 

Rntlaud,  first  Tuesday  in  October.'" 

YlROl  MIA. —Eastern  district,  Richmond,  first  Mpnday 
in  April  and  October. 

Alexandria,  first  Monday  in  Jannary  and  July. 

Norfolk,  first  Monday  in  May  and  November." 

Western  district,  Danville,  Tuesday  after  second  Mon- 
day in  April  and  November. 

Lyocbbarg,  Tueaday  after  socoEd  Monday  in  March  and 
September. 

Abingdon,  Tuesday  after  first  Monday  in  May  and 
October. 

Harriaonburgh,  Tuesday  after  firat  Monday  in  June  and 
December," 

WASHlNGTiHf.— Spokane  Falls,  first  Tnesdayin  Septein- 
>er  and  April. 

Walla  Walla,  firat  Taesday  in  November  and  May. 

Seattle,  first  Tueaday  in  December  and  June. 

Tacoma,  firat  Tuesday  in  February  and  Jnly." 

West  Viroi  si  a.— Wheeling,  firat  day  of  April  and. 
rentieth  day  of  September. 

Clarksburg,  first  day  of  April  and  fitteenai  a»5  o^  Octo- 
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Charlestowii,  first  day  •>(  May  ami  tenth  day  of  Xot 

Martinflbnrg,  fifteenth  day  of  October." 

Wisconsin. — Oshkosh,  Becood  Tuesday  in  June. 

MOwaukee,  first  Monday  in  January  and  October  " 

Ean  Claire,  first  Tuesday  in  June. 

La  Crnaae,  third  Tuesday  in  September. 

Modiaoii,  first  Tuesday  in  Deueiober.'' 

OshitoBh,  aeoond  Tuesday  in  Juue.     (27  U,   S.   Stett 


Wtosqno. — Chey  eon  1 
Evanaton,  first  Monda,y  in  July." 


il  Monday  in  May  and  Sn- 
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§  121-     Terms  or  circuit 

regular  terms  of  the  circuit  courts  shall  be  held  at 
tiie  times  and  places  following: 

Alabama. — Sonthem  diatriot,  Mobile,  lirat  Monday  in 
May;  fourth  Monday  in  Sovember. 

Middle  divisioD,  MootgoniBry,  first  Monday  in  May 
and  November.' 

Northern  district,  Huntavdle,  first  Monday  in  Aprd; 
second  Monday  in  October.' 

Southern  division,  Birmingham,  first  Monday  in  March 
and  September.' 

Arkansas. — Eastern  district.  Little  Gock,  first  Mon- 
day in  April  and  October." 

Eastern  district,  Helena,  second  Monday  in  March  and 
October.  ° 

Eastern  district,  Texarkana,  third  Monday  in  May  and 
November." 

Western  district,  times  and  places  now  provided  for 
listrict  court.* 

Weatern  district^  Fort  Smith,  flrat  Monday  in  February, 


m 
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kla^,  Angnst  and  Not 


A. — Nortliern  district,  San  Francisco,  first 
loaday  iu  February;  second  Monday  in  July;  lonrth 
londay  in  November.'" 

Southern  district,  Los  Angeles,  second  Monday  iu  Jan- 
ary  and  Angnst. " 

CoLoHADo.  ^Denver,  first  Tuesday  in  May  and  No- 
Pueblo,  first  Tuesday  in  April, 

Del  Norte,  first  Tuesday  in  Angust." 

CosNBCrncLT.-    Harbford,  third  Tuesday  in  September. 

New  Haven,  fourth  Tuesday  iu  April. 

Dklawaue. — Wilmington,  third  Tuesday  in  Jnne  and 

rLOHiDA.— Northern  district,  TaUahassee,  first  Monday 

February.         , 

'cnsacola,  first  Monday  iu  March. 

acksonville,  first  Monday  in  December. 

outhem  district.  Key  West,  first  Monday  in  Mb.'j  ciA 

^ernber. 

anipa,  second  Monday  in  February.'* 
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Geokcia. — Atlanta,  first  Monday  in  October. "    ^^^1 
Coiarabng,  aecDnd  Monday  in  January  and  June, " 
Southern  district,  SavannBh,   aecond   Monday  in  April; 
Thursday  after  firat  Monday  in  November.'" 
Macon,  first  Monday  in  May  and  October." 
AuguBta,  first  Monday  in  April;  third  Monday  in  Nf 
vember.'" 
Idaku. — Boise  City,  first  Monday  in  April  and  Noveni' 

Moscow,  first  Monday  in  February  and  July. 
Blaokfoot,  first  Monday  in  May  and  September." 
Illinois. — Northern  district,  Chicago,  first  Monday  in 
July;  third  Monday  in  December. 

Sonthem  distrint,  Springfield,  Srst  Monday  in  JannVf 
and  June. 
Peoria,  third  Monday  in  April  and  ''otober.    " 
Qniacy,  first  Monday  in  September." 
Cairo,  first  Monday  in  March  and  Oetobor," 
Danville,  first  Monday  in  May.'^ 

Indiana,— Indianapolia,  first  Tuesday  io  May  and  No- 
vember. 

New  Albany,  first  Monday  in  January  and  July.** 
Evansville,  first  Monday  in  April  and  October." 
Fort  Wayne,  aacond  Tuesday  in  June  and   December.' 
Iowa.— Northern  district,  Sions  City,  first  Tuesday  in 
Oetober  and  third  Tuesday  in  May. 
Fort  Dodge,  aecond  Tuesday  in  November;  first  Tuesday 

Dnbuqne,   first  Tuesday  in  December;  third  Taesdar 

Cedar  Rapids,  first  Tuesday  in  April;  second  Tues- 
day in  September. 

Southern  district,  western  diviaion,  Reoknk,  third  Ton- 
day  in  January  and  Juno. 

Council  Bluffs,  fourth  Monday  in  March  and  Septem- 

Central  division,  Des  Moines,  second.  Tuesday  in  Mayi  < 
third  Tuesday  in  October." 
Kansas, ^Leavenworth,  firat  Monday  in  Jtms. 
Fort  BoDtt,  first  Monday  in  May  and  Noraul 
Topeka,  fourth  Monday  in  November. 
" " "  ■"  of  iovernraent,  foMtth  MnndoY  in-  TJororot 
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Wichita,  Hrat  Monday  in  March;  aecoail  Monday  in 
Seuteinber.'-'^ 

Kentocky. — Covington,  second  Monday  in  May;  fiiat 
Monday  in  DecGmber. 

IjOuiaviUe,  third  Monday  in  rebmary;  first  Monday  in 
October. 

Frankfort,  first  Momlay  in  January,  second  Monday  in 

Paducah,  first  Monday  in  April;  third  Monday  in  No- 
vember.'* 

Owensburgh,  fourth.  Monday  in  Januaty;  first  Monday 
in  June.  *• 

LourstANA.— New  Orleans,  fourth  Monday  in  April; 
first  Monday  in  NoTember.*' 

Opelonaaa,  first  Monday  in  January  and  Jnne. 

Alexandria,  fonrth  Monday  in  January  and  June. 

Shreveport,  third  Monday  in  February  and  July. 


Maine. — Portland,  twenty-third  of  April  and  Septem- 
ber.'' 

Mabylasd. — Baltimore,  first  Monday  in  April  and  No- 
vember. 

Cumberland,  second  Mondily  in  May  and  last  Monday 
in  September.'' 

Massachusetts  .^Boston,  fifteenth  day  of  May  and 
Ootober. 

MiCHiRAN. — Detroit,  first  Tuesday  in  March,  June  and 
Ifovenitier. 

Bay  City,  at  discretion  of  judge. 

Marquette,  first  Tuesday  in  May  and  September. 

Grand  Kapida,  first  Tuesday  in  March  and  October. 

Minnesota. — Winona,  first  Tuesday  in  June  and  De- 

Mdnkato,  third  Tnesday  in  April;  first  Tuesday  in  No- 
ember. 
St.  Panl,  fourth  Tnesday  in  June;  second  Tuesday  in 

Minneapolis,  first  Tuesday  in  March  and  SBptoniber. 

Duluth,  second  Tnesday  in  May  and  Octobei. 

Fergus  Falls,  fourth  ToesJay  in  Marc^i  MiS.  Se^™^' 
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undetermined,  ■with  all  the  pr 
and  all  the  files  and  papers  relktiiig  thereto.  Said 
order  shall  be  immediately  published  in  one  or 
more  newspapers  printed  in  said  district,  at  least 
thirty  days  before  the  eession  of  Buch  circuit  i3onrt, 
and  shall  be  sufficient  notification  to  all  concerned; 
and  thereupon  the  circuit  court  shall  proceed  to 
hear  and  determine  the  Buita  and  processes  so  certi- 
fied. And  all  bonds  and  recognizances  taken  for 
or  returnable  to  such  district  court  shall  be  held 
to  bo  taken  for  and  returnable  to  said  circuit  court, 
and  shall  have  the  same  effect  therein  aa  they  could 
have  had  in  the  district  court  to  which  they  were 
taken.     (Rev.  Stats,  sec.  687.) 

The  circuit  court  nmat  remand  tie  cortified  caaea  to  the 
district  court  if  the  disability  terminatea  in  death.  (Ei 
parte  United  Stat«3,  i  Gall.  338.) 

g  137.  Suits  brongrtit  in  district  conrl 
after  order  to  certify  to  circuit  court.— 

When  an  order  has  been  made  as  provided  in  tlie 
preceding  section,  the  clerk  of  the  district  conit 
shall  continue,  during  the  disability  of  the  district 
judge,  to  certify,  aa  aforesaid,  all  suits,  pleas,  and 
processes,  civil  and  criminal,  thereafter  begun  ia  said 
court,  and  to  transmit  tliera  to  the  circuit  coorl 
next  to  be  held  in  that  district;  and  the  said  court 
shall  proceed  to  hear  and  determine  them  as  pro- 
vided in  said  section;  provided,  tliat  when  the  dis- 
ability  of  the  district  judge  ceases,  or  is  removed, 
the  circuit  court  shall  order  all  such  suits  and 
proceedings  then  pending  and  undetermined  therein, 
in  which  the  district  courts  have  an  exclusive 
oidginal  cognizance,  to  be  remanded,  and  the  cicvfc 
of  such  court  shall  transmit  the  same,  with  nU  i 
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tprs  relating  thereto,  to  the  district  court  next  to 
he  held  in  that  district;  and  the  same  proceedings 
shall  then  he  had  in  the  district  conrt  as  would  have 
been  had  if  such  auits  had  originated  or  been  con- 
tinued therein.  (Rev,  Stats,  sec.  58S.  See  Ex 
parte  U.  8.,  1  Gall.  338.) 

§  138.  Pon-ers  of  district  Jndfe  Tested, 
during;  dIaabllItT,  In  circuit  Judge- — In 
the  case  provided  in  the  two  preceding  sections  th€ 
circuit  judge,  and  in  his  absence  the  circuit  justice, 
shall  Lave  and  exercise,  during  such  disability,  all 
the  powers  of  every  kind  vested  by  law  in  such 
district  judge.  But  this  provision  does  not  require 
them  to  hold  any  special  court,  or  court  of  admi- 
ralty, at  any  other  time  than  that  fixed  by  law  for 
holding  the  circuit  coart  in  said  district.  (Rev. 
Stats,  sec.  E89.) 

In  aaae  of  the  disqnalification  of  the  district  judge  tHe 
dntiea  are  to  be  performed  by  a  justicu  allotted  to  the  cir- 
cuit, and  by  the  aecoad  aection  of  the  act  of  April  10, 
1869  (16  n.  S.  Stilts.  44),  the  same  power  is  conferred  on  a 
rirouit  judge.     (Wallace  v.  Loomia,  97  U.  S.  146.) 

§   139.     Orders    lu    n d m ir alt j— Clerk.— 

^hen  the  business  of  a  district  court  is  certified 
nto.the  circuit  court  on  account  of  the  disability  of 
he  district  judge,  the  district  clerk  shall  be  author- 
red,  by  order  of  the  circuit  judge,  or,  in  his 
bsence,  of  the  circuit  justice  within  whose  circuit 
ich  district  is  included,  to  take,  during  such  dis- 
lility,  all  examinations  and  depositions  of  wit- 
!sseH,  and  make  all  necesary  rules  and  orders, 
epamtory  to  the  final  hearing  of  all  cauaea  oi 
miralty  and  maritime  jurisdiction.  t^B-ev.  S\:a.^»- 
!.  590i  18  U.S.  Stats.  317.) 


sEs^oNS  OF  oiRocrr  cadSTS. 


Chattauooga,  lint  Muudaj  in  April  and  October  in  nci 
year."^ 

Jacksnn,  ftt  rach  timea  as  judges  shall  fix. 

Texas. — Northern  district,  IMlas,  secomi  Monday  ii 
January;  third  Monday  in  May. 

tirabiLni,  second  Mimday  in  March;  ttiirtl  MondsT  » 
October.      (See  21  U.  S.  10  and  after.)  ■* 

Waco,  second  Monday  in  April;  third  MoDdayii 


r,  second  Monday  in  January  and  May. 

Jefferson,  fourth  Monday  in  January  and  Septamtw* 

Paris,  lirat  Monday  in  April;  tliird  Monday  m  NoTW- 
ber."* 

Western  district,  Erownsvillo,  first  Uoadayin  Janoilf 
second  Monday  in  June 

Sau  Antonio,  first  Monday  in  May  and  November. 

El  Pa<<o,  first  Monday  in  April  and  October. 

Austin,  first  Monday  in  Februani  and  July. si 

Vebmont, — Burlington,  Eourtli  Tuesday  in  FefartiarT. 

Windsor,  third  Tuesday  in  May. 

R  .tiaud,  first  Tuesday  in  October." 

Virginia.— Eastern  diatrict,  Kichmond,   first  MonAf 
in  April  and  Oitober. 

Alexandria,  first  Monday  in  January  and  Jniy. 

Norfolk,  Hrat  Monday  in  May  and  No  vein  Iter." 

Western  district,  Danville,  Tnesday  after  second  H» 
day  in  A  pril  and  November. 

,   Tuesday  after  second   Monday   in  itttd 


Lynch  on  ra,   ' 
u-.d  Soptember, 


Abingdon,  Tuesday  after  first  Monday  in  May  k 

Harrisonbnrgh,  Tuesday  after  first  Monday  iu  Jnnatf' 

W  A sHiNOTON.— Seattle,  first  Tuesday  in  June  >sd  D* 
Cemher. 
Walla  WalU,  firat  Tnaaday  in  May  and  NovembM^" 
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Spukane  Palla.  flrat  Taeaday  ia  April  and  September. 

Tauuma,  fIraC  Tuesday  ia  February  aud  July. 

WE.-iT  V'lBOisii.—MartiDa  burgh,  fifteenth  day  of  C 

Purkenburgh,  teoth  day  of  January  and  Jni 
Wheeling,  lirHt  day  □£  April  and  twentieth  day  ot  S 
tember. 
Clarkabai^  fifteenth  day  of  April  aud  first  day  of  ( 

Charleflton,  first  day  of  Mayand  tenth  day  of  SovembraJ 
Wisconsin. — Eastern  district,  Oshkoeh  second  Tuea ' 
1  Jaly  in  each  year. 

Milwaakeo,  first  Monday  in  Jonnary  and  October." 
Oahkoah,  aecood  Tuesday  in  June, 
Western  district,  Eau  Claire,  first  Tuesday  in  Jnne. 
La  Cruase,  third  Tuesday  in  September. 
Madison,  lirst  Tnesday  in  December  in  each  year.'* 
Wyoming. — Cheyenne,  on  the  aeoond  Monday  of  May 
d  November, 
livatiatail,  on  the  first  Monday  in  Jnly." 


1   M  U.  8.  -, 
W  U.  a.  B 


S,  StstH.  3BB.8m91  n 


i.  44    31  U.  a  Btlle.'  S30,    6 

■'.  4D    SI  U!  8.  SUM.    33^    ; 

.  n  U  B.  SUU.  33.  and 

.  4a  93  U.  S.  BUW.  33, 


a.173.    n    MU.B.R 


593.) 


!  iireceding   section. 


tion.      (SSi! 


I   143-     ReTocation  and  Be 

nient. — The  circuit  judge,  or  circuit  juS 

chief  justice,  as  the  case  may  be,  Toay,  tn 
time,  if  in  his  judgment  the  public 
require,  luake  a  new  design atioD  and  ap 
of  any  other  district  judge  within  the  sf 
for  the  duties  and  with  the  powers  mi 
the  three  preceding  sections,  and  to  ] 
previous  designatiou  and  appointmen 
Stats,  sec.  594.) 

S  144.     Duty  of  Jadee  to  ccraj 
desls'naiion. — It  shall  he  the  duty  i 
trict  judge,  who  is  designated  and  apprai 
either  of  the  four  preceding  sections  to 
all  the  judicial  duties  for  which  he  is  bo 
during  the  continuance  of  sucli  disabili 
the  case  of  an  accumulation  of  bUKtiu 
the  time  for  which  he  is  ao  appointed;  a 
acts  and  proceedings  in  the  courts  held 
by  or  before  him,  in  pursuance  of  said 
shall  have  the  same  eftect  and  validi^ 
by  or  before  the  district  judge  of  the  eai 
(Rev.  Btats.  Bee.  51)5.)  ^ 

§   145.      Oei«lg;natloii   of  dfBt»-l« 
wben   public   intercHt   requirei 

be  the  duty  of  every  cireuit  judge,  wh 
hie  judgment  the  public  interest  BO  n 
designate  and  appoint,  in  the  manner  an 
powers  provided  in  section  live  hundred 
ty-one,  the  district  judge  of  any  judici 


within  Lls  circuit  to  hold  a  district  or  circuit  c-iirt 
in  the  place  or  in  aid  of  any  other  district  judge 
within  the  sarae  cii*cuit;  and  it  shall  be  the  duty 
of  the  district  judge  so  designated  and  ap]K>iuted 
to  hold  the  distiict  or  circuit  [court]  as  aforesaid, 
[without  any  other  compensation  then  his  regular 
ialaiy  as  established  by  law,  except  in  the  case  pro- 
dded in  the  next  section.]^     (Rev.  Stats,  see.  596.) 

1  lAitclBOBe  repeaJed.  31  IT.  S,  Sbats.  4S1, 
Umler  this  eectioa  the  circnit  judge,  whenever  in  his 
idgment  the  public  interest  requires,  con  deaignate  and 
upointtheiliBtrict  judge  of  any  judicial  district  wiUiin 
Ib  circuit  to  bold  the  district  or  ciruuit  court.  An  sp- 
)intment  ehould  be  tiled  and  entered  on  the  minutes,  nu- 
iraeotion  591 ,  onfe.  (Ball  v.  United  States,  140  U.  S.  1 18. ) 
le  district  jud^  of  nue  district  appointed  to  hold  cnurc 
aaather  diatnct,  can,  while  holding  such  coart,  wLtre 
a  parties  consent,  hear  and  dispose  of  a  criniinoJ  case  on 
•or  from  a  district  court.  (Harmon  v.  United  States 
C.  D.  Colo.),  43  Fed.  Rep.  817.) 

}  146-  Expenses  of  district  Judge — 
■vr  Vork. — Whenever  a  district  judge  from 
ither  district  holds  a  district  or  circuit  court  in 
southern  district  of  New  York,  in  pursuance 
ihe  preceding  section,  his  exjieuses,  not  exceed- 
ten  doUara  a  day,  certified  by  him,  sLall  be  paid 
tliB  marshal  of  said  district,  as  a  part  of  the 
msBS  of  the  court,  and  shall  be  allowed  in  the 
ihal's  account.     (Rev.  Stats,  sec.  597.) 

147.      Di«abllitr  orjnd^eti  in  Florida. 

lien  a  certificate  of  the  judge  of  either  of  the 
icts  of  Florida,  stating  that  he  is  disabled  to 
any  regular,  special,  or  adjourned  term  of  the 
of  such  district,  and  requesting  the  judge  of 
-.her  district  to  hold  tlio  same,  id  filed  iu  tke 
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clerk's  offiuu  of  the  pluce  where 
the  judge  of  the  other  district  is  autlii 
aucb  courts,  and  to  exercise  all  the  powe 
trict  judge  ill  the  district  of  the  j^idge  so  ( 
(Rev.  Stats,  sec.  5D8.) 

g  148.     Uisabllitj-  of  Judse  oflVe 

— Whenever  the  judge  of  the  northern 
New  York  is  disabled  to  perform  the  da 
office,  it  shall  be  the  duty  of  the  jin 
southern  district,  upon  receiving  ttom, 
thereof,  to  hold  the  district  court,  and  i 
all  the  duties  of  district  judge  for 
And  whenever  the  judge  of  the  southern 
GO  disabled,  it  ehall  be  the  duty  of  the  jn 
eaBtem  district,  iipon  a  like  notice,  to  ht 
trict  court,  and  to  perform  all  the  duties 
judge  for  the  southern  district  In  bucI 
said  judges,  respectively,  shall  have  the  i 
era  as  are  vested  in  the  judge  so  disaJda 
Stats,  sec.  599.) 

%   149-      Uivtrtct  J|ade:e   of  Ifevr 

Whenever  the  judji^  of  the  sonthent  < 
New  York  deems  it  desirable,  on 
pressure  of  public  business  or  other 
judge  of  the  eastern  district  shall  perform 
of  a  district  judge  in  the  southern  distrio^ 
tn  tlinh  pftiwi-.  may  be  entered  unon  tfen 
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Vriten  diBtrivt  Jodee  Ih  inter- 
,  In  Hult  pentllns- — Whenever  it  appears 
IB  judge  of  any  district  court  is  in  any  way 
ned  in  interest  in  any  suit  pending  thei-ein, 

been  of  counsel  for  either  party,  or  is  so  re- 
to  or  connected  with  either  party  as  to  ren- 
improper,  in  his  opinion,  for  him  to  sit  on  the 
it  shall  be  his  duty,  on  application  by  either 

to  cause  the  fact  to  be  entered  on  the  records 
I  court;  and  also  an  order  tliat  an  authenti- 
oopy  thereof,  with  all  the  proceedings  jn  the 
hall  be  forthwith  certified  to  the  next  circnit 
for  the  district;  and  if  there  be  no  circuit 
therein,  to  the  next  circuit  court  in  the  State; 
E  there  be  no  circuit  court  in  the  State,  to 
(xt  convenient  circuit  court  in  an  adjoining 

and  the  circuit  court  shall,  ujmn  the  filing  of 
wwrd  with  its  clerk,  tike  cognizance  of  and 
d  to  hear  the  case,  in  like  manner  as  if  it 
iriginally  and  rightfully  been  commenced 
a.  (Rev.  Stata.  sec,  601.) 
B.— The  judge  may  order  the  recnrd  of  a  suit  in 

he  is  interested  to  be  traaeferred  to  the  circuit 
Spenuer  v.  Lapatey,  20  Hnw.  S&4);  and  the  diatriet 
if  Texas  hag  power  to  transfer  a  aoit  to  the  circuit 
f  the  district  of  Loniaiana.  (Spencer  v.  Lapiley, 
t.  2G4, )  So  a  suit  was  transferred  to  tlie  uorthem 
;  of  Hew  York  when  the  State  was  divided.  (U, 
roolen  ClothH,  1  Paine,  43*1.) 

BX-      Coat t nuances    by     Tacancy    In 

•  or  dlstrlel  Jnagfe When   the    ofBce 

Ige  of  any  district  court,  is  vacant,  ail  proc- 
ileadinga,  and  proceedings  ])ending  before 
ourt  shall   be  continued  of  course  until    the 
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next  stated  term  after  the  appointiBt 
fieation  of  his  successor,  except  whea 
mentioned  term  is  held,  as  provided  int 
tion.     (Rev.  Stttts.  aec.  602.) 

^Vhen  the  office  of  judgo  of  any  district  co 
all  proceaa,  pleadinga,  ftod  proceedinga  ps 
auch  oourt  were  eimtiiined,  of  course,  until  ii 
nd  terra  otter  tlie  appointment  and  qualili 
BnccEHsor,  except  when  that  term  might  be  h 
ed  in  Baction  (i03,     (Ball  v.  United  Statee,  U 


5  152.  TaCBBcy  in  offlco  nr 
Judge,— When  the  offica  of  district 
eanb  in  any  district  in  a  State  contain 
more  districts,  the  judge  of  the  other  i 
of  the  other  districts  may  hold  the  di 
or  the  circuit  court,  in  case  of  the  siol 
sence  of  the  other  judgea  thereof,  in 
where  the  voancy  occurs,  and  disoha 
judicial  duties  of  judge  of  Ruch  diatriot  i 
yaoancy;  and  all  the  acts  and  proceed 
courts  by  or  before  such  judge  of  an  ac 
triet  shall  have  the  same  effect  and  v 
doiie  by  or  before  a  judge  appointed 
trict.     (Rev.  Stats,  sec  603.) 

§   153.      KecoKnianncea  in  ?(e-<| 

All  i-ecogni nances  and  bail  bonds  taken 
cases  for  an  appeai-ance  at  a  circuit  o 
southern  district  of  New  York,  coodtl 
an  appearance  at  the  next  one  of  tb 
pointtxl  by  the  Act  of  February  7,  18 
^lalid.     fKev.  Stota.  see.  659.)  '"^ 
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§  154.  Special  BeBBions  for  trial  of 
«rlnilital  canseB.— Any  circuit  court  may,  at 
its  own  discretion,  or  at  the  discretion  of  the  Su- 
preme Court,  hold  special  sessions  for  the  trial  of 
criminal  causes.      (Rev.  Stata.  sec.  661.) 

Authority. — Authority  ia  given  under  this  section 

joly  whsD  the  court  is  in  aeasioii  (United  States  v.  WU- 

iams,  4  Cranch  C.  C.  372),  and  it  ia  not  necessary  for 

■3ia  olark  to  give  tJiirty  days'  notice  of  the  time  and  place 

it  holding  tho  special  sossiun.    (United  States  v.  Williami, 

,  Cranch  C.  C.  372.)     When  holding  the  epecial  aeBaion, 

he  circuit  court  may  exercise  its  general  jurisdiction  07av 

U.  criminal  causes  arising  within  the  district  at  the  time 

E  holding  the  session  (United  States  v,  Williams,   4 

ranch  C.  C.  379);  but  no  cause  can  he  tried  which  was    ' 

ending  at  the  last  stated  sesnion.     (United  States  v. 

amiiton,  3  Dall.  17;  United  States t.  Insurgeuta,  3  DalJ. 

5;  Anonymous,  4  Cranch   C.  C.  3^7;  United  States  v, 

ilbum,  4  Cranch  C.  C.  552;  United  States  v.  CoroEll, 

Mason,  91.)    This  section  authorizes  special  sessions  in 

<os  punishable  with  death  in  the  county  where  the  crima 

s  committed.     (United  States  v.  Cornell,  2  Mason,  !J1.) 

§   155.      Special   BcsBtons    for    criminal 

lalB.— The  Supreme  Court,  or  when  that  court  ia 
;  sitting  any  cii-cnit  justice  or  circuit  judge,  to- 
iler with  the  judge  of  the  ]>roper  district,  may 
;ct  special  sessions  of  a  circuit  court  to  be  held, 
the  trial  of  criminal  causes,  at  any  convenient 
!e  within  the  district  nearer  to  the  place  where 
offenses  are  said  to  be  committed  than  the  place 
linted  by  law  for  the  stated  seasionH.     The  clerk 
ich  court  shall,  at  least  thirty  days  before  the 
mencement  of  such  special  session,  cause  the 
and  place  for  holding  it  to  be  notified  for  at 
three  weeks   consecutively  in  one  or  more  of 
newspapers    published   nearest   to    the    \.\«si'e. 


where  it  ia  to  be  held.  AY. 
ognizancoa  respecting  juries 
erwiae,  wiiich.  relate  to  the  caaea  to  be 
specinl  aeaaioo,  shall  be  considered  as  b 
such  sessions,  in  the  eame  manner  as 
been  issued  or  taken  in  reference  th« 
such  session  may  be  adjourned  from  i 
to  any  time  pi-evioiia  to  the  next  stated 
court;  and  all  business  depending  for 
special  session  shall,  at  the  close  there 
sideretl  as  removed  to  the  next  stated  tt 
Stats,  sec.  6G2.) 

Place  of  offense. — Thin  section  regards  tfa 
the  preceding  section  regards  the  time.  Sy 
Hpeoial  aeaaioQ  may  be  ordered  by  the  judjCKi 
U.  S.  T.  Williama,  4CraucliC.C.  372,)  It' 
■with  diaoretiou,  aiiil  a  trial  will  aot  b«  i 
county  where  the  ntfense  was  committed  i. 
be  doue  wiihoat  incuuvenienco.     (IT.  S.  t,  Tt 

3  Dall.  aiS;  U.  S.   v,   Coraell,   2  Mason,  81, 
may  be  made  by  the  judge  out  of  court  (IJ.  (^ 

4  t^raooh  C.  C.  373);  and  the  conrt  will  ha^" 
only  of  ofienaes  oommitted  iu  that  put<  4 
nearer  to  the  special  than  to  the  ordinary  hm 
V.  Williams,  4  Cranoh  G.  C.  372.)  But  it  t.^ 
nizancB  of  a  criminal  case  arising  after  ths  i 
(U.  S.  V.  Williams,  4  Crauch  C.  U.  372),  ^" 
are  peudiue  at  the  ulosu  of  tlis  apecial  m 
moved  t.)  tho  sttttad  torm.  (U.  S.  v.  Willis 
0.0.372.)  Nucaaecanheheardattheapeci  '  "~ 
the  indictmcut  was  found  at  the  regular  hI 
S.  V.  Cornell,  3 Mason,  01.) 

^  166.      Adjourned     teE-mit, 

The  circuit  courts  for  the  several  diatr 
BOiiii  may  at  any  time  order  adjourned 
of.  In  the  eastei-n  diatrict  a  copy  ■ 
shall  be  posted  oa  the  door  of  tha  « 
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shall  be  advettised  in  some  newspaper  printed  in 
St.  lionis;  aud  in  the  western  district  a.  copy  of  the 
order  shall  be  posted  on  the  door  of  the  court-room 
and  advertised  in  some  newspaper  printed  in  the 
eity  of  Jefferson,  at  least  twenty  days  before  the 
adjourned  term  is  held.  At  such  adjourned  term 
my  business  may  be  transacted  which  might  be 
transacted  at  a  regularterm.    (Rev.  Stats,  sec.  663.) 

See  Meolianica  Bank  v.  Withers,  6  Wheat.  lOB;  Anon., 

Cranch  C.  C.  159. 

§  167.  Valifomla,  Oregon  and.  KeTa> 
la,  special  sesulona. — In  the  districts  of  Oal- 
jrma,  Oregon,  and  Nevada  the  circuit  justice  or 
rcuit  judge  may  appoint  special  sessions  of  the 
rcHit  courts,  to  bo  held  at  the  places  where  the 
gular  sessions  are  held,  by  an  order  under  bia 
nd  and  seal  directed  to  the  marshal  and  clerk  of 
ch  court,  at  least  fifteen  days  before  the  time 
ed  for  tlie  commencement  of  such  special  sca- 
ns. Said  order  shall  be  published,  by  the  mai> 
il  in  one  or  more  of  the  newspapers  within  the 
trict  where  siich  sessions  are  to  bo  held.  (Rev. 
■ts.  sec.  664.) 

'   168.      9£ciitii«'liy   and   Indiana,   spec- 

terma.— In  the  districts  of  Kentucky  aud 
iana  the  district  judge,  and  in  his  ubseuce  the 
uit  justice  or  circuit  judge,  may,  by  a  written 
ir  to  the  clerk  of  the  circuit  court,  appoint  a 
ial  terra  of  such  coui-t;  and  by  said  order  the 
e  may  prescribe  the  duties  of  the  officera  of  the 
t  in  summoning  juries,  and  in  the  performance 
her  acts  necessary  for  the  holding  of  such  special 
;  or  the  court   may   by  its   oi-der,  aftet   \\,  \a 
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opened,  prescribe  the  duties  of  hia  officers,  ajid  th 
mode  of  proceeding,  and  any  of  the  details  thereot 
Notice  of  such  special  term  ehall  be  given  by  tht 
clerk  by  posting  a  copy  of  said  order  on  the  froni 
door  of  the  court  house  where  the  court  is  to  l"" 
held,  and  by  publishing  the  same  in  one  or  motf 
newspapers  in  the  sanjB  place.  (Itev.  State, 
aec.  665.) 

g    159.      MiaslBBlppI,       special       terNUr- 

That  the  judge  of  the  United  States  courts  fnf 
said  northern  district  may,  by  order  from  tiiD' 
to  time,  appoint  and  hold  additional  special  term 
of  said  courts,  for  the  disposal  of  the  unfinisboJ 
business  thereof,  whenever  the  interests  of  tin 
public  and  the  condition  of  the  docket  shall  so  in- 
quire; provided,  that  there  shall  not  be  moro  ihu 
two  such  special  terms  in  any  one  year  in  each  J" 
Tision,  nor  for  a  longer  pei-iod  than  twelve  judici*) 
days  for  each  special  term.     (22  U.  8.  Stats.  lOM 

§  160.  XenneHsee,  special  terms.— In 
each  of  the  districts  of  Tennessee  the  judges  oEllrr 
circuit  court  may  appoint  special  terms  thereof  u 
be  held  at  the  place  where  the  regular  terms  »ii 
held;  and  notice  of  such  special  term  shall  be  pnl* 
lished  for  four  consecutive  weeks  in  at  least  otf 
newspaper  printed  at  the  place  where  the  court  ^ 
to  be  held.     (Rev.  Stats,  sec.  666.) 

§  161-     l^ortli  Carolina,  special  lerM* 

In  each  of  the  districts  of  North  Carolina  the  d^ 
cuit  court  may  order  special  terms  therfH>f  tak 
held  at  such  times  and  places  in  said  district  as  tbi 
court  may  designate;  provided,  that  no  s])eciftil| 


f  the  circuit  court  for  either  district  shall  bo  ap- 
loiated,  except  by  and  with,  the  concurrence  and 
oiiaeutof  the  circuit  judge.     (Rev.  Stats,  sec.  667.) 

§  162'  Virginia  and.  Wlsvonsln,  spe- 
ial  terniiii.— In  each  of  the  districts  of  Virginia 
id  of  Wiscouain,  the  circuit  court  may  order  spe- 
al  terms,  and  direct  the  grand  or  petit  jury,  or 
ith,  to  attend  the  same,  by  an  order  to  be  entered 
recoi-d  twenty  days  before  the  day  on  which  such 
ecial  term  is  to  convene;  provided,  that  no  special 
■m  of  such  circuit  courts  aball  be  appointed  in 
J  of  the  said  districts,  except  by  and  with  the 
lourrence  and  consent  of  the  circuit  judge. 
)T.  Stats,  sec.  668.) 

163.   Special  terms,  gcueral  i*uEe> — In 

districts  not  mentioned  in  the  five  preceding 
ions,  the  presiding  judge  of  any  circuit  court 
'  appoint  special  sessions  thereof,  to  be  held  at 
places  where  the  regular  Bewions  are  held. 
T.  Stats,  sec.  669.) 

164-      Special  terms,   basinePH   trana- 

Bd.  B4.— At  any  special  term  of  a,  circuit  court 
ny  district  in  Imliami,  Kentucky,  Missouri, 
h  Carolina,  Virginia,  and  WisconBin,  any 
less  may  be  transacted  which  icight  be  trans- 
at  any  regular  term  of  such  court.  At  any 
i\  term  of  a  circuit  court  in  any  other  district, 
U  be  competflnt  for  the  court  to  entertain 
iction  of  and  to  hear  and  decide  all  cases  in 
',  cases  In  error  or  on  appeal,  issues  of  law, 
18  in  arrest  of  judgment,  motion  for  a  new 
Lud  all  other  mnfiona,  and  to  awai'd  ex.ecvvV\tiiw- 
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and  other  final  process,  and  to  do  and  transact  aE 
other  buBinesa,  Uind  direct  all  other  _  _    _ 

all  causea  pending  in  the  circiiifcoourt,  except  trying 
any  cause  by  a  j  ury,  in  the  same  way  and  with  the 
same  efi'ect  as  the  same  might  be  done  at  any  reg- 
ular session  of  said  court.     (Rev.  Stats,  sec.  670.) 

§  166-      Adjournment  In  a.l>H«iic«  of  tkc 

Judges.— If  neither  of  the  jndges  of  a  cii-cuit  court 

is  present  to  open  any  session,  the  mai-shal  may  ad- 
journ the  court  from  day  to  day  until  a  judge  is 
present;  provided,  that  if  neither  of  them  attends 
before  the  close  of  the  fourth   day   after    t 

appointed  for  the  commencement  of  the , 

the  marshal  may  adjourn  the  court  to  the  next 
regular  term.     (JRev.  Stats,  sec.  671.) 

§  166.      Ad,|ournmenc  in  absence  orife* 
Jndg^es,  by  written  order — If  neither  of  thf 

judges  of  a  circuit  court  be  pi'eeent  to  cpen  and 
adjourn  any  regular  or  adjourned  or  special  a» 
sion,  either  of  them  may,  by  a  written  order,  dj. 
iflcted  alternatively  to  the  marshal,  and  in  hi« 
absence  to  the  clerk,  adjourn  the  court  from  tiW 
to  time,  as  the  case  may  require,  to  any  time  b' 
fore  the  next  regular  term.     (Rev.  Stats. 
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67,  •fndeee  —  Appointment,  quall> 
oDB,  etc.— There  ahall  be  appointed  by  the 
mt  of  the  United  States,  by  and  witb  the 
and  consent  of  the  eenatf!,  in  each  circuit 
[itional  circuit  judge,  who  shall  have  the 
■ualifications,  axul  shall  have  the  same  po^net 
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and  jurisdiction  therein,  thit 
the  United  States,  within  their  I'espective 
now  have  under  existing  laws,  and  who 
eniitled  to  the  eame  compensation  as  til 
judgfscf  the  United  States  in  their  i 
circuica  now  have.  (26  U.  S.  Stats.  82( 
Note. — Circuit  courts  of  Rppesla  were  eats 
facilitate  the  prompc  diapoaitioii  of  caaam  in  th 
Conrl,  and  to  relieve  it  from  the  opprsssivs 
general  litigation,  which  impeded  tlia  examinati 
of  publio  concern,  aiiH.  operated  to  the  delav 
(In  re  Wooda,  143  U.  S.  202;  Law  Ow  Bew 
iStatsB,  144  U.  B.  65);  and  the  act  creating  bi 
tooii  effect  immediately,  bo  as  to  permit  app_ 
taken  to  the.-n  at  once.  (In  re  Claaseii,  I40 
McLish  V.  Roff.  141  U.  S.  661;  Railroad  Co.  v 
49  Fed.  Rep.  598;  I  C.  G  A.  39^;  Baltimoro  « 
V.  Andrews,  50  Fed.  Rap.  7^8;  I  C.  (J.  A.  636.> 

§  168.  Clrcnll  court  of 
cpr>  and  povrere. — There  is  hereby 
each  cLrcuit  a  circuit  court  of  appeals,  v 
conaiat  of  three  judges,  o£  whom  two  sh 
tute  a  quorum,  and  which  ehull  be  a  couti 
ord  with  appellate  jurisdiction,  as  is 
limited  and  established.  Such  court  1 
scribe  the  form  and  style  of  its  seal,  and 
of  writs,  and  other  process  and  procedun 
be  conformable  to  the  exercise  of  its  " 
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he  Bame  duties  and  powers  in  regard  to  all  matters 

-ithin  its  jurisdiction  as  are  now  exercised  and 

3rformed  by  the  clerk  of  the  Supreme  Court  of  the 

nited  States,  so  far  as  the  same  may  be  applies 

e.     The  salary  of  the  marBhal  of  the  court  shall 

twenty-five  hundred  dollars  a  year,  and  the  sal- 

f  of  the  clerk  of  the  court  shall  be  three  thousand 

liars  a  year,  to  be  paid  in  equal  {jortions  quar- 

ly.     The  costs  and  fees  in  the  Supreme  Court 

JT  provided  for  by  law  shall  be  coats  and  fees  in 

circuit  courts  of  appeals;  and  the  same  shall 

Mcpeaded,  acoounted  for,  and  paid  over  to  the 

aury  department  of  the  United  States  in  the 

e  manner  as  is  provided  in  respect  to  the  costs 

fees  in  the  Supreme  Court.     (36  U.  S.  Stats. 

sec.  2,  cl.  1.) 

169.  Kales,  ate.— The  court  shall  have 
r  to  establish  all  rules  and  regulations  for  the 
let  of  the  buaneas  of  the  court  within  its  ju- 
tion  as  conferred  by  law.  (26  U.  S.  Stats,  827, 
,  cL  2.) 

70.      .rDdirea  constltntiiiK  court.— The 

tistice  and  the  associate  justices  of  the  Su- 
Court  assigned  to  each  circuit,  and  the  cir- 
iges  within  each  circuit,  and  the  several  die- 
.Jg63  within  each  circuit,  shall  be  com|)etent 
s  judges  af  the  circuit  court  of  appeals  with 
wpeotive  circuits  in  the  manner  hereinafter 
d.  In  case  the  chief  justice  or  an  associate 
if  the  Supreme  Court  should  att«nd  at  any 
of  the  circuit  court  of  appeals,  he  slmU 
and  the  circuit  judges  in  attendance  w^a 
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the  ooart  in  the  absence  of  the  chief  jastice  or™ 
cirtte  justice  of  the  Supreme  Court  shall  preside' 
the  order  of  the  Beniority  of  their  respective  a 
raissious.     (26  V.  S.  Stats.  827,  sec.  3,  cL  1.)    " 

§   171.      IVIiem    may    hold    the      conrl 

la  case  the  full  court  at  any  time  shuU  not  be 
up  by  the  attendance  of  the  chief  justice  or  a 
Bociate  justice  of  the  Supreme  Court  and  ciw 
judges,  one  or  more  district  judges  within  ' 
cuib  shall  be  competent  to  sit  in  the  court 
ing  to  such  order  or  provision  among-  the  disU 
judges  as  either  by  general  or  particular  ass 
ment  shall  be  designated  by  the  court;  provii 
that  no  justice  or  judge  before  whom  a  cans 
question  may  have  been  tried  or  heard  in 
court,  or  existing  circuit  court,  shall  sit  on 
or  hearing  of  such  cause  or  question  in  th. 
court  of  a]ipeiilH.  (26  U.  S.  Stnts.  827,  sec.  3,oli 

g   172.     TermB— Kesiil»r—  AddlHoi 
Flrnt  term.— A  term   shall  be  held  annuftlll 

the  circuit  court  of  the  first  circuit,  in  the  dlj 
Boston;  in  the  second  circuit,  in  the  city  of  i 
York;  in  the  third  circuit,  in  the  city  of  PhiJi 
phis,;  in  the  fourth  circuit,  in  the  city  of  S 
mond;  in  the  hfth  circuit,  in  the  city  of  New 
leans;  in  the  sixth  circuit,  in  the  city  of  Ctl 
nati;  in  the  seventh  circuit,  in  the  city  of  Ohio 
in  the  eighth  circuit  in  the  city  of  Saint  " 

the  ninth   circuit,  in  the  city  of   Sail 

and  in  such  other  places  in  each    of  the 
circuits  as   said   court  may  from    tima    to  I 
designate.     The  firat  term  of  said  courts  ahal 
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I  the  second  Monday  ia  January,  eighteen 
d  and  ninety-one,  and  tiiereafter  at  such 
,s  may  be  fixed  by  suid  courtti.  (26  U.  8. 
327,  see.  3,  d.  2.) 

'3.*  Cliange  of  date. — Tbe  £rst  meet- 
the  several  circuit  conrtB  of  ajipeals  men- 
in  the  act  of  Congreas  passed  at  tliia  pres- 
sion,  entitled  "  An  act  to  establish  circuit 
of  appeals,  and  to  define  and  regulate  in  cer- 
aaes  the  jurisdiction  of  the  courts  of  the 
1  States,  and  for  other  purposes,"  shall  be 
k  the  third  Tuesday  in  June,  A.  D.  eighteen 
id  and  ninety-one;  and  if,  from  any  cas- 
the  first  meeting  of  any  such  court  ehaU 
?  be  so  held  on  that  day,  the  first 
g  of  any  such  court,  ao  failing  to 
d,  shall  be  held  on  such  day  subsequent 
1  as  the  chief  justice  or  any  justice  of  the 
ae  Court  of  the  United  States  assigned  to 
jircuit,  shall  direct:  And  be  it  further 
d,  that  nothing  in  said  act  shall  be  held  or 
led  in  anywise  to  impair  the  jurisdiction  of 
Lpreme  Court  or  any  circuit  court  of  the 
1  States  in  any  ease  now  pending  before  it, 
espect  of  any  case  wherein  the  writ  of  error 
appeal  shall  have  been  sued  out  or  taken  1o 
said  courtB  before  the  first  day  of  July, 
')omini  eighteen  hundred  and  ninety-one. 

'4.      Appeulu    to    and    from     circuit 

8. — No  appeal,  whether  by  wjit  of  error  or 
■ae,  shall  hereafter  be  taken  or  allowed  from 
irict  court  to  the  existing  circuit  courts,  ajvi 
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no  appellate  juriadietion  ehall  hi  __   _ 

or  allowed  by  said  esisting  circuit  courte,  %iCtS 
appeals  by  writ  of  error  or  otherwise  from  wH 
district  courts  sball  only  be  suhject  to  reriwiii 
the  Supreme  Court  of  the  United  States  or  jn  ti* 
circuit  court  of  appeals  hereby  established,  ai » 
hereinafter  provided,  and  the  review,  by  appml,lf 


r  otherwiae,  from  the 


lstiIlgl3^ 


cuit  courts  shall  be  had  only  in  the  Supreue  Ow^ 
of  the  United  States  or  in  the  circuit  courts  of  ip 
peals  hereby  established  according  to  the  promvi 
of  this  act  regulating  tlio  same.  (26  U  8.  Stol* 
827,  sec.  4.) 

A  icrU  of  error  returoable  to  the  circuit  court  of  m^ 
rosy  be  lasned  from  the  clerk's  ofEua  of  the  circuit  eo** 
in  which  the  ftution  was  tried.  (Northern  Pae  R  Cft*- 
Amato,  Cir.  Ct.  App.  49  Fed.  Rep.  881.) 

§  175.  Appea.Isft-omcircraIt  „r  dirtrici 
to  Sapreme  CoarC— That  appeals  or  wrii^i' 
error  may  1«  taken  from  the  district  courts  t( 
from  the  existing  circuit  courts  direct  to  the  8* 
preme  Court  in  the  following  cases  ;  ]n  gaj^ 
in  which  the  jurisdiction  of  the  court  is  in  isw 
in  such  cases  the  question  of  jurisdiction  al** 
ahftll  be  certified  to  the  Supremo  Court  from  * 
court  below  for  decision.  Fram  the  final  senteW* 
and  decrees  in  prize  causes.  Jn  ciUiea  of  oonvictii* 
of  a  capital  or  otherwise  infamous  criuie.  InU.' 
case  that  involves  the  construction  or  applioiiio' 
of  the  Constitution  of  the  United  Stsites.  In  »*' 
case  in  which  the  constitutionality  of  any  lav  ^ 
the  United  States,  or  tbe  validity  or  coostructio 
of  any  treaty  nm\e  under  its  authority,  is  di»** 
in  question.    In  any  case  in  which  the  voostittil* 
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<r  law  of  a  State  is  claimed  to  be  in  contravention 
f  the  Constitution  of  the  United  States.  (Soc.  5.) 
§    176     Appeals    from    Stale    Courts. — 

Tothiug  in  this  act  sball  aSiict  the  jurisdiction  of 
le    Supreme   Court  in  cases  appealed  from  the 
gheat  court  of  a  State,  nor  the  construction  of  the 
stute  providing  for  review  of  auah  cases.     (Sec.  5.) 
§   177-      JurlBdlction,  what.— The    circuit 
irta  of  appeals  established  by  this  act  shall  exer- 
B  appellate  jurisdiction  to  review,  by  appeal  or 
writ  of  error,  final  decisionsin  the  district  court, 
Ithe  existing  circuit  courts  in  all  cases  other  than 
ae  provided  for  in  the  preceding  section  of  thin 
unleaa    otjierwise   pi-ovided  by  law,  and  the 
[ments  or  decrees  of  the  circuit  courts  of  appeals 
1  be  final  in  all  cases  in  which  the  jurisdiction 
ipendent  entirely  upon  the  opposite  parties  to 
iuit  or  controversy   being  aliens  and  citizens  of 
United  States  or  citizens  of  different  States; 
in  all  cases  arising  under  the  patent  laws,  un- 
he  revenue  laws,  and  under  the  criminal  laws, 
n    admiiulty  oases,  excepting  that  in  every 
subject  within  its   appellate  jurisdiction  the 
it  court  of  appeals  at  any  time  may  certify  to 
upreme  Court  of  the  United  States  any  ques- 
or  propoEitiona  of  law  concerning  which  it  de- 
he  instruction  of  that  court  for  its  proper  decis- 
And  thereupon  the  Supreme  Court  may  either 
ia  instruction  on   the  questions  and  proposi- 
jertified  to  it,  which  shall  be  binding  upon 
■ouit  court  of  appeals  in  such  case,  or  it  may 
5  that  the   whole  record  and  cause  may  lie 
a  to  it  for  its  consideration,  and   therea'^ti. 


en  brought  therefl 
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shall  decide  tlie  whole  matter  in  cont  _  _  _ 
same  maimep  as  if  it  had  been  brought  thert 
review  by  writ  of  error  or  appeal.  (2S  TT  &  Stal 
828,  eec.  6,  cl.  1.) 

The  circuit  court  of  appwls  has  jurisdictionb 
viewcaUBoapendingiu  the  circuit  courts  at  the  timeo 
orefttion,  althoagh  such  causea,  beiug  for  lesa  than  S5.~-— 
were  not  previouHly  reviewabJa  in  any   court     (North* 
Pig.  R.  Co.  v,  Amato,    Cir.  Ct  App.,  49  Fed.  Rep,  SSI 
The  words  "iirJcaa  otherwiae  provided  by  law, "  emploji 
in  sectian  6  of  the  statute,  wore  intended  to  guard  ligau 
implied  repeals,  and  are  not  to  be  construed  as  refer 
to  prior  liwBonly,    (LawOwBewv.   U.  S,  144  U.S., 

Certificate  fOriiiBtructioiiB.—Sectioa  6  of  the 
of  Oaagreas  of  March  3,    1891,  eaUbliahing  the  oil 
court  of  appeals,  making  its  decisioaH  final  ia  certain  u 
bnt  providing  that  the  Sopreme  Court   may  reqaiie 
such  case  to  be  certified  to  it  forinatructions,  do«—_ 
require  the  appellate  court  to  certify   any  queilionS 
review  by  the  Supreme  Court,  whioh  identical  queBtioo  ii 
been  already  decided  by  the  Supremo  Court.     (Law  0 
Bew  V.  United  States,  47  Fed.  Rap.  641.  ' 

§  178.  Certiorari  to  Snpreme  Comrl.- 
And  excepting  also  that  in  any  such  case  ssi 
hereinbefore  made  final  in  tire  circuit  court  of 
peals,  it  shall  be  competent  for  the  Bupreue  Coal 
to  require  by  certiorari  or  otherwise,  any  such  d 
to  be  certified  to  the  Supreme  Court  for  its  nvie 
and  determinatioa  with  the  same  power  ti 
authority  in  the  case  as  if  it  had  been  curried  1 
appefl]  or  writ  of  error  to  the  Supreme  Court,  (i 
U.  S.  Stats.  823,  see.  6,  cl.  2.) 

Supreme  Court  may  require  case  certified  t 


—Under  section  6  of  the  Act  of  C. 


to  be  certified  to  it  for  r< 


3  of  aj,^ 
1  oasee,  bat  p 
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^t  of  error,  the  enoliuion  of  a,  Cbineae  merclitiDb  a: 
the  CbtDeaa  esclnaion  act,  uotwitb standing  aatiafactory 
leDce  of  bia  status  as  a,  merchant  here,  preaente  a  ques- 
1  ot  such  importance  as  will  jnstity  the  Supreme  Court 
equiring  the  circuit  court  of  appeala  to  certi f y  the  ca»8 
t  for  review.  (Law  Ow  Bew,  U.  S.  8up.  Ct,  Novem- 
term,  1891.) 

!  179.      Appeals  lo   Sapreme  Coat-t.^In. 

cases  not  heruiabefore,  ia  this  section,  made 
1  there  shall  he  of  right  an  appeal  or  writ  of 
>r  or  review  of  the  case  by  the  Supreme  Court 
he  United  States,  where  the  matter  in  contro- 
y  shall  exceed  one  thousand  dollars  besides 
s.  But  no  such  appeal  shall  be  taken  or  writ 
rror  sued  out  unless  ■within  one  year  after  the 
y  of  the  order,  judgment,  or  decree  sought  to  be 
!weJ.     (26  U.  S.  Stata.  828,  sec.  6,  cl.  3.) 

180.     Appeal  In  equit  j  caanen. — Wliere, 

a  hearing  in  equity  in  a  district  court,  or  ' 

sisting  circuit  court,  an  injunction  shall  he 

«d  or  continued  by  an  interlocutory  order  or 

e,  in  a  cause  in  which  an  appeal  from  a.  final 

s  may  be  taken  under  the  provisions  of  this 

the  circuit  court  of  appeals,  an  appeal  way  be 

from  such   interlocutory    order  or  decree 

ngor  continuing  such  injunction  tothet' 

ourt  of  appeals.     Provided,  that  the  appeal 

le  taken  within  thirty  days  from  the  entryof 

rder  or  decree,  and  it  shall  take  precedence 

appellate  court;  and  the  proceedings  in  other 

a  in  the  court  below  shall  not  be  stayed  tm- 

herwJMe   ordered   by  that  court  during  the 

cy  of  auch  appeal,     (26  U.  S.  Stats.  828, 
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§  181-     Expenses  of  ntteitd.1     _ 

— Any  justice  or  jadge,  who,  in  puranancf 
provieions  of  this  act'',  shall  attend  the  circiii 
of  appeals  held  at  any  place  other  than  wh 
residea  shall,  upon  his  written  certificate,  b 
by  the  marshal  of  the  district  in  which  the 
shall  he  held  his  reasonable  expenses  for 
and  attendance,  not  to  exceed  ten  doUars 
and  such  payments  shall  be  allowed  the  mar 
the  settlement  of  his  accounts  with  the 
States.     (26  U.  8.  Stata.  828,  see.  8.) 

§   182.     Court  rooms   and   ofBc^F_ 

marshals  of  the  several  districts  in  which  aa 
cuit  court  of  appeals  may  be  held  ehail,  uni 
direction  of  the   attorney-general  of   the 
States,  with  his  approval,  provide  such  r 
the  public  buildings  of  the  United  States 
be    necessary,    and    pay  all    incidental    e 
of     said    court,    including    criera,     bailifl 
messengers.      Provided,  however,    in   cuae 
rooms  can  be    provided  in  such   buildino 
the    said    marshals,   with    the     approval 
attomey-genei-al  of  the  United   States,   niai 
time  to  time,  leave  such  rooms  as  may  be 


for  such  courts.     That  the  marHhals. 


criers. 


baiUfis  and  messengers  shall  he  allowed  thi 
compensation  for  their  respective  servioea 
allowed  for  similar  services  in  the  existiiu; 
couita.     (26  U.  S.  StaU.  829,  sec.  9. 

§    183.       Remandins   canBev.—'Wi 

on  appeal  or  writ  of  error  or  otherwise,  a 
ing  directly  trota  the  district  court  qi 


§184   j 

uit  court  shall  be  reviewed  and  deferminBd  i 
Supreme  Court,  the  cauae  shall  be  remanded 
Ae  proper  district  or  circuit  court  for  furtl  ei 
ceedings,  to  be  taken  in  pursuance  of  such  de 
mination.  And  whenever  on  appeal  or  writ  of  | 
3r  or  otherwise,  a  case  coining  from  a  circuit  I 
rt  of  appeals  shall  be  reviewed  and  determined  I 
tbe  Supreme  Court,  the  cauae  shall  be  renjtuided 
the  Supreme  Court  to  the  proper  district  ot 
iuit  court  for  further  proceedings  in  pursuance 
such  determination.  Whenever  on  appeal  or 
it  of  error  or  otherwise  a  case  coming  from  a. 
trict  or  circuit  court  shall  be  reviewed  and  de- 
ruined  in  the  circuit  court  of  appeals  in  a  caae 
irliich  the  deoisJon  in  the  circuit  court  of  appeals 
nal,  such  cause  shall  be  remanded  to  the  said 
rict  or  circuit  court  for  further  proceedings  to 
here  taken  in  pursuance  of  such  determination. 
V.  a  Stats.  829,  sec.  10.) 

184.     Appeals,  irboii  taken. — Ifoappeal 

rit  or  error  by  which  any  order,  judgment  or 
ie  may  be  reviewed  in  the  circuit  courts  of  ap- 
uuder  the  provisions  of  this  act  shall  be  taken 
led  out  except  within  six  months  after  the 
of  the  order,  judgment,  or  decree  soujfht  to 
aewed.  Provided,  however,  that  in  all  cases 
ich  a  lesser  time  is  now  by  law  limited  for 
s  or  writs  of  error,  such  limits  of  time  shall 
to  appeals  or  writs  of  error  in  such  cases 
to  or  sued  out  from  the  circuit  courts  of 
5.  And  all  provisions  of  law  now  in  force 
ing  the  methods  and  system  of  review, 
1   appeals  or   writs  of  error,  hhall  tegvAaSB 


IS  18S-lse     ciBcciT  coma  or  Aea 

tlie  metLods  and  eystem  of  appeals  i 
provided  for  in  this  act  iu  renpect  to  tL 
courta  of  appesJs,  including  all  provisions  a 
or  other  securities  to  be  required  and  takes 
appeals  and  writs  of  error,  and  any  Judgj 
circuit  courts  of  appeals,  iu  respect  of  case^ 
or  to  bo  brought  to  that  court,  shall  have  I 
powers  and  duties  as  to  the  allowance 
writs  of  error,  and  the  conditions  of  such  aj 
as  now  by  law  belong  to  the  justices  «_  _ 
respect  of  the  existing  courts  of  the  Unii4 
rcBijectively.  (26  "D.  S.  Stata.  829,  5j 
Stats,  sees.  997-1013.) 

g  185.     iBBne  of  writs — The 
of  appeals  shall  have  the  powers  specifiet 
tioD  seven   hundred  and  sixteen  of    th^ 
Statutes  of  the  United  States.     (26  V 
827,  sec.  12;  Eev.  Stats,  sec.  716.) 

Neejvat,  Rev.  Stats,  sec  717;  restrwain. 
aeoa.  718,  719;  huMing  to  seourity  for  breach  a 
727i  habeiia  corpna,  Id.,  seca,  751,  7S2; 
miiiaioa  to  baU,   Id.   sees.   1015.   lOlS;  : 

nnder  EevenuB  Law,  Id.  sec.  30(16;  M  am 

Stata.    49;  BOarch-warrantB   fur    i:uunterfeita    i 
ments,  26  U.  K.  Stata.  743,  stv.  ■ 

g  186.      Appeals^  etc.,  from  InA 
rilopy   court. — Appeals 


9S  187- 188 

}7<      AppeaiN    to    Snprenae     Cnnrt — 

al*.— Section  six  Lundreil  and  ninety-one  of 
jvised  Statutes  nf  the  United  States,  anil 
3  of  an.  act  entitled,  "An  act  to  facilitate 
poaitioa  of  cases  in  tlie  Supreme  Court,  and 
Ser  ptirposea,"  approved  February  sixteen, 
lU  hundred  and  seventy-five,  be  and  the  same 
vby  repealed.  And  all  acta  and  partH  of 
Iftting  to  appeals  or  writs  of  error  icconaist- 
th  tlie  provisions  for  review  by  appeals  or 
f  error  in  the  preceding  sections  five  and 
this  act  are  hereby  repealed.  (26  TJ.  S. 
329,  Eec.  14.) 

18.  JnrlMdictloii  in.  casea  from 
iorlal  •npreme  coni-tii* -^Tbe  circuit 
of  appeal,  in  cases  in  which  thffjudgment  of 
suit  courts  of  appeal  are  made  final  by  this 
Ul  have  the  same  appellate  juriEdicti- in,  by 
error  or  appeal,  to  the  courts  of  Territories 
bis  act  they  may  have  to  review  the  judg- 
srders,  and  decrees  of  the  district  court  and 
murts,  and  for  that  purpose  the  several  Ter- 
ahall,  by  oHer  of  the  Supreme  Court,  to  be 
'om  time  to  time,  be  assigned  to  particular 
(26  U.  S.  Stats.  830,  bea.  15.  Act  ap- 
tlarchS,  1891. 

.riot  caurtM  ta  tbd  i^lroulb  cuurtB.  Bupenedekl  bg  toifl  acb  crsU^ 

It  ■vnrtA  ot  ftppula. 

IcrrrV**  Tcf«Ti  to  decTdH  tu  eqnlEy  or  blmlraltf  vid  muf. 
en,  47u):  aad  a  writ  or  error  is  uot  lUo  [iroimr  mgcewL  (Mo- 
i»d  Suta,  1  0>1J.  3S;;  Kortoo  t.  HwO.^  FaI.  Rep.  lOT. 
■ppeol  la  Uken  bom  ilecree  of  DOodeuuiBtloii.  nihwuUEiil 
-a  nut  appfflJotilo.    (Tlie  Holloa.  1  Mnaon.  131.(    The  Kpjis^ 

deatX  1.  Lluduy,  1}  Uuw.  IMl  Hie  Ueueoi  tiUv-'  ^^^    ^ 


I 


L 


^, L    (GodtnrT.I 

daBuillatolc*i.iiU]g .—   . , 

Uiiillail.h«iilUlianbt«todlo  tb*  nrtik    IMoOlTititB  t.  Oullw. 

Adn-SniL   AndasBORiIatT' B>ads.C»bba.M-.  Hlerlliif  T.Titu.: , 

Ii7;  J«)kiT.L«vl>,S  lbHiii.filB.)   IE  tbe  owns  KppeuawiddffcDdta 
UMlanwfocncnba  Bar  ■roeri  troin  ■  decroo  tor  more  Ihu  sr« 

dolUn. tbDitfi thsno«di  ot  •* — "— '  -~i~->i...  .t-. -^ 

EntiVHtH,  ICoiL  fiT.)  Ifati 
dafaBdiut  Duv  HPni  tram  k  i 
Qaimbi,  J  WeekTSTCu.  K«!,| 

Who  war  avpeal-— A  putr  wbo  i»nt«>ti  tbn  djuiuna  bsfnn  ■ 
tDrDEaMDiiBrKftBi]udcDutitmA)ra]>i>eal.  <FarnllT.  Campbell.  7Bl«tebt 
16&.\  Id  wiih  of  tort  DOfl  ot  the  HYenl  daFsadHntB  mkT  ftf^joal  Crom  I 
lobifi  dHffflfl  wbar*  tbey  bATe  Dot  k  joint  Eatcrrat,)  (ThomH  T.  Iaa 
Snm.  1.)  Tlfce  appeal  murt  be  Joint  when  the  lnlft~-*  ■" '"■"'  — -■  — '■ — 
wtaanthalslawtliiueuTenL    [TiiomMti.  iMnn. 

JppUcathntfOramdaUawKiice  of  aiij 
nUellorlnofiBn  ooiBt"^- "-— — ■—-"■-" 
nrT.  Bbaw,  lWaod.t 

oltllUUlt.*IWMl(Bll 

ud  If  not  Ukntafo . , ,-. 

«itlTed(TbairewBiidud.3Biiin.4W):bDtBiitDtannil< 

tbepHtrtlnotlHunatdiiiiCeraiiiieal.  (T>ia  New  Eivluid 
It  tlw  dMiM  emrt  nnlHrlaar  nfniei  la  allair  u  iHqM 
COUEt  will  tilow  H  to  be  entereiL    (The  EDBeipTlee.  V  Cart. 

of  BUTprlH  or  mlHHmjbenqloti*  tfae  court  will  lutetfete  di 

BtooU,  ud  anlljss  Iba  Urns  to  perfect  ttie  appeal.  (Golnea  i.  Trnrb, 
X-tibTAOia.  U9.| 

line  of  aiivcaL— Appeal  mnit  be  taken  to  i 
cult  eonit  alter  rendlthni  oi  the  dec  ■■■  "  - 

Tba  HaUea,  1  Uiwm,  Wi  Olouaal 
OiianCal.  t  able.  ti.  a.  HI;  The  QLii 

WotBU,l4,' "■    ■ ■ 

fortoklDf  r 


d  allowance  of  appeal.— It  !■  nnunr  ■■ 
le  EntaprlH.  SWalL  Jr.  631.  aod  tfiaiwfK 
,S3I.|   IftbenlanonleofaninHtoUaBn 

'--' ■ssSaea 


tba  lifbt 


T.  Knaabeode.  1  Curt.] 


taf  an  ubeaL  (na  Eateii^iH,  3  VaU.  Jr.  SB  I  It  U  not  ■—TYilM 

paiUebi^Dtav  tb* dent ta wain  tbe  opnialti  paitr  Awtt 
D(  Kow  will  eipln.    (Oalnet  •.  TtarU  [Abb.  Adm.  «Sr  A 

, taken  tron  a  raera  order  of_ainniuuica9  and  (Mfore  Baal  iajwi! 

nmalura.    (HarrlaT.  Wbeelnr.eBUtetaf.  SL)  ^ 

Wkm  lafeM  evert.— II  ao  appeal  wunrueil 

bond  Oled,  It  li  aoffieienl  {Tbe  bTo  anBii.ai  W 

[feat  1iT  ralBtlnu  bank  aa  If  entered  Id  open  nourt  wli 

»ID(<e<].    (TbeIIewED^Dd.SSam.  1$(u| 


aw,  aOurt.  m  OlonoealeilBi.On.i.^owruwi, 


'^.-'is."*; 


.tCuii^.&.tteSi 


n 

EITfrl  of  tnklng  ■ppeaL—Aa  spphI  In  sdnilnltr  Imlboeffigot 
■up.-tsede  and  vaate  Uu  liecrue,  and  a  new  trial  cnnics.  i.hs  Lucille, 
wall.  !3j  Whebtalieii.thHr«iBtranBinitlaiilutbei;lrcnil  court  (The 
otiiu.  1  Gall.  al3;  U.  3.  >.  Toong,  ;  Ben.  M4J.  and  tlm  bond  (oUowa  thB 
usa.  (The  WwHta.S9D.  3.eOO.)  IlUtenbototecheaurrendeiotUia 
ual  bj  ttaa  Tnfcwhfti  ^^^  ^  t»ad  Ii  filed  io  time,  jnriadlctlon  attaches. 
Ihoni^UiaTeiHlli  not  loBWeHlcHi  at  tbs  court.  (ThH  RlaOrandB. 
Wall.  US;  1  Wooib,  lit.)  n  tba  itiBKl  la  rvleaied  on  a  nlpulatlon,  Ibe 
ipolatlaa gDfliirltb tbe  can  andadeaea  may  he  fiiiterad  agaloaC  Uia 
piiIatoia._(Ttaa  Wanata,  M  IT,  B.  (UO;  Tlie  Ladi  Piliij.  K  V.  a.  4D1; 
itdwi.WoadhoU.JBiin.SlSiHoLaUwT.  D  S..  lOiill.  S2T;NelK>nv. 
B.,  Petan O. O.  *».)  Wharetliaanpaallirerilar,  thefundabvlmglnB 
Oa  aaaa  ira  tniuEamd  vlUi  tba  papeta  (The  Iflttanaana,  aj  Weir 
1;  Tha  Senaiia,  GUp.  3C  Buford  r.  OllfBIhg.  3  Blatohf.  M;  ice  Tba 
J^Htot,  I  Whaat.  IN);  ■odahn  tha  apiHsl  tha  dlatrtet  court  baa  no 
vwiodiadiarn  penoufl  In  wboaa  ouatodr  tba  funllB  may  b«.  (Tba 
n,6  Whut.!lM-,PeabaIlowT.Oi)ane.3  SalLH:  Haifmd  (.  Oril- 


T— A  juatr  who  did  not  appeat  from  the  deona 

'tbt  W  a.'pmr  as  d;>ni>ni>  lids.    (Tba  Hootice-lu 

irba  required  tools  a  new  Etlpulatlon.    (The  ITnlnn,  4  Blaulir.  9D;  Tbe 
UiUIon  be  ■otatltuMd  In  la  place  (The  Xurtb  OaroUna.  IS  Frten.  401: 


Berien-  an  appeiL— Where  thedeeree  oi 
iluu!,  3  Padne,  664.)  The  vroanOlam  ot  the  c 
l^buIK,  7  ^tchr.   IM;  Hards  t.   Whaler,  i 


la  FidcUber,  1  aani,  193.) 

l^racCIf e.— The  clrcalt  court  doen  not  poueBB  original  Jiirladlotlon  In 
mltalljF.  Dor  can  It  acquire  JnrlBdlotiou  by  a  sCiiiulaUon  flladlu  the 
jse  on  appeal.  (OeonElaf.  MadrazOt  1  FetoB.  133}  rk>  where  an  appeal 

lend  the  tranacrlpt  by  H«reemenb  thaB  tbera  waa  a  ^al  decrue  (AEor- 
ai  T.  Lindiay,  19  Hoir.  IM):  but  If  partlee  (or  ■  loiii  timg  treat  an  an- 
il aaralld,  oneoflbemabiue  cannot  ha'alCdlonliaed.  (The  Native.  It 


otbe  dlicontlnned  witbon',  —  ^-^ ^ 

r.  Bhaw.  aWood  ftU.  S3U    Th> 
y  aniwer  and  Oslaaae  i;nA%( 


aitittfiar  forutp.  iBeppmt  v. 


gUFEBSEDED   SKCISIONS.  4T2 

rnallnnanre.— A.  puty  not  pillt;  ot  Uaheanur  gst  b  cnntlnauiH 
for  thit  puruutf  ul  piodiuilJwturftaflTpniaf  (bosBT-  Himelr.  Bikl  31*fK  but 
Dot  whvv  WW  vlbiHii  faOi  bo  atbead  upon  ffomiDODB,  oioepb  uadBT  A|>eoUl 

-■ *- — M  rrvfiot  T.  fiarwood,  TftDH.  4171;  aDd  bo  — ' — '  -*---■ — 

-I — V.  t i._.t1  iStilothalrBiiBini 


I 


Mniniut  Btu.  11  Fad.  Rep.  8K);  uid  la  fit  auus  unendineiiU  mu  be  •(- 
loved  u  to  Uifl  BllFgUlonH  and  proofs,  nioee  v,  HlmBly^BBTaiS;  Iha 
ManbOaroIlna,UFeWn  Ui  Tbe  Jidward,  1  Whaikltili  TballHluiia 
Finn,  11  frbeat.  I:  CiubDuui  T.  ftyui,  1  Bui?,  91;  Tlig  Buton.  IBam.SKQ 
ThaauahAiiii.aBanL30a;  IbomuT.  Lane.  ZHnm.  L)  BalfmniaBn 
Improper];  JoinM.  VEumdmeotm&f  be  aJloned  cUikliis  oat  iboLr  DBBee 
rnvlor  T.  Hervosd,  Tuiey,  437):  but  tbe  power  Diight  to  bo  eiarotaedirltk 
autloi>,uult«i>iinHieeiQr  juntce.  (R^p^rt  i.  HabtDKm.  Tasegr,  Wl 
"io itvia noC aJlDW on emendment Tblcb liitioduDei b drSeixal niUeiA  of 
lllgsllm  (The  North  CBroiina.  15  Pot!.'iH.  M;  The  Jobn  J«t.  3  Blutdit  BIK 


Bllgsllmd -  , ,. , 

Tuney,  M6.)  "™"™         ""^  "'™''  " 

Evidence  on  Bitpeal .— N8»  toBilnioiiy  may  bo  taken 
CDiirl  liD  ui  appiial  lOarrliHa  v.  Pitman,  1  Weir,  Jr.  9171,  at 


beJL  i  BlaCabl.  15B.|  So  if  the  [^ftlea  bare  baimd  tbemHlTea  bj  an 
ureement,  tbey  may  be  preoladed  from  obJecUov  to  a  Dnclliu  of  fItM 
(aian«>laTli».CD.T,  ToQneoT,  aOnrt.SSI);  audlf  newerldeDa  oSmS 

rttttifllmlnlrteil.   <The  Drif  Buy.  2CiiR,58S;  cii>hiDani,I^aii,18lwfi 


Co^tiBla^abf.  UJ.l  llie  burden  of  procit  ia  on  apiwIlaDt  tn  nbmr  mlrtilin 
or  emu  ot  law.  (Bakur  r.Sinltb,  1  Ha1m»^  ironihmin  t.  Rnn,  ] 
BtoTT,  91:  Pi(>  or  CopiKT,  1  StoiT,  3K.J  The  ailJence  taken  In  Uied^ 
tfiot  oourt  miut  be  la  vrit[0E,  uid  fiimi  part  of  tbe  preeeedlngi  inTlfVrT. 
Shaw,  ZWood.A  Af.O;  aiidlf  aarjtslBBurreadaredla  thedtvtrioteoort^ 
the  Teoord  innHt  abov  who  pnduoid  It,  aud  for  what  purpaee.  {Renurt 
T.Ri'biiiaon.  TaDuy,  <9!|  EvldeDoe  taken  In  Che  dicaltcourt  itaoiiIdSa 
redumd  to  vrltlag.  (TheBogCon.  1  Sum.  32a.|  AdiDMongand  dei4«m- 
tloiH  of  p'irtlea  are  admla^bleln  BiIdenaeEni  the  beariuj  of  tiio  Banaa. 
llheMarkee,  3Fed.Keii.U;  affinoedltFed.Bep.  1U,| 

Abandanment  arniipeal  —ft  eniellant  faiti  to  proieoiite  Ida  to. 

pHl  to  the  ueit  term  ol  &b  drciilt  eouit.  he  will  be  deemed  to  k»M 

_       SiaeiVdltlTha  Setaay,  iaill,41A;  V.  a.  i.Haynes,  SHeLean,  im,ui4 

■  tlMeauHDaybaremitledtoUiedlitrlotrouR.  (The Bel^,  I QaD. «U 
H      KiariChlnffalHlaiboimaa  totbexnerite  hut  the  judimient.  tbeaoutniil 

■  iflnnaieJiidfBwnlijPalftei*.  Bhav.  9  Wood  ft  M.  m-.  end  the  wSm 
K'  snatapplrlol  rellertatlie  iHnmU  acnirt,  aud  Dot  to  the  dlMtlot  esaM. 
>       (Iba  JcHlftlna,  lAbb.  Adm.  tiL) 

Dbmlasnl.—rhednuHooiirt  may dismlis the llbeli li 

nn  Bitvcal.— It  t>ie  crm.n,  i»™«  ieUm 


ir.  2B;  Tha  Florida,  i  BlUeht.  KB;  The  Snni 
^rolnu,  t  BiHtcU.  iSBj  DlvliUon  I.  SiolBkiiig, 

Lawrion.lBlalcbf,  173;  B»ket y. azSiXt 
Hov.Pi.  ISS);  uarwUlltordlniullylDturen 


Tba  Yuik«  T.  OitlwIiK,  1  HcAlL  «7:  Tfa9  UuDlB  Bus,  1  HuAU.  M^ 
:;iuhiiiui>.  Kfui.  1  HtoiT,  H:  TwIott.  Himwd.  Vmain,  4Sf).  or  Ibe 
iicuuDt  ot  oanqieiiiulcm  In  ulHin  ouca,  nulcH  Ours  li  ■  i^ur  dewurtin* 
rrom  Uie  ptlndslc*  ■amnlgi  gmh  oww  (Ttw  Aooh  10  Blatohl  VH; 
Et jwe  T.  Tlia  Brit,  1  llaMn,  3t3;  Vlf  of  Copper,  1  Storj,  311;  Tbe  Bosbm. 
t  diun.  338];  but  wturu  It  ftppeui  til&l  musm  InJugliDo  haa  baea  doos, 
It  (■  Iha  dnby  ol  UiB  oouit  to  luMrfeia.  rnuliwlue  t. Oallafbet.  1 
UcAU  467.)  irthadacTssot  tha  dlrirlM  oonit  fi  ifflmud.  ths  props 
ruTin]ifaidHauairitiblntarBit(DeeiiiiT.AJbuurCuiHlLiDe.l4Blatcht 
U*l.  uid  foMrMt  bw  deUr  on  Ihg  o<»U  (ThaWuiBta,  Hi  V.  B.  GOO). 
inlEflH  thB fltlpolaton mako Dqi defanse^  andftnaot  nllt^  ot  default  « 
»n(qniw7.    (TheWv»tii,SiU.  8.  eoO.)    It  oDaoTtbH  nlimUunbu 


adll,  and  tbe  tonnal  decne  of  dluDlsul  ia  i 

m  draft,  nibiect  to  aneodiDunt  on  BiifiBaatlD .  ^  ^ 

U  3  Sum,  4Q&.I  An  order  niBTelT  affirMng  tba  de<7» 
3.    (Tbe  LudUe,  19  Wall.   73;    Heirtj  ».   Wheelai 

that  vhlch  Is  appealed  from  Is  rererBed.  that  whid 
lupartottOiedecrse.  (The  Kousr.  1  Blatcfat.  1 )  Wh 
disGLlsses  a  bLJ]  of  review  for  waot  of  JurlHlliitioi].  ' 
'  reieiM  tba  decree.    (Tbe  New  EngJand,  3  Bum.  I' 

('nie_Oi^»tar,  S  Wbeat.  194:  Moiiteuioeii 


~  ~ '"""■"     '■"'    i'i"M8iTlU,"a'curt.' 


Atidenop.  31  Hot.  396.  |  The  di 

without  fint  reTeralDtf  tAe  deer 

8  Feten.  1:  Tbe  Aloaia.  1  CI19.  54g:   Alrey  i, 

Peitona.  a  Curt,  a;  Allen  I.  mtcli,  a  Chut.  li7J 

t'nsM-EITPrt  of  Rerersal.— If  tbe  deorea  li  reversed  for  want  o( 
inriidiiitioD.  libolanta  luaf  lij  tlmrBcl  tonajtho  eoste  (Toniaf.  Lnmber, 
Taney,  S3a)- liui  not  If  cotta  were  awarded  uabuC  blm  la  tba  dinriet 
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.    (TbeA.H.^iuliaby,  7WBek.S.CaB.Ufi.\ 
IppUcatfon  for  rehBarlngnmbaaeoiBlW  iBaa=  '«m 
IPstCy  t,  MurrlU.  13  BUhU.  U.^ 


§  1 89.      Number  of  JusUcea The  Supre 

Court  of  the  TJn  ted  States  alwU  consist  of  a  chief 
B  of  the  TJiiiteil  Sbktes  and  eight  associate 
justicex.  any  six  of  whom  shall  constituie  a  quoram. 
(Kev.  Stata.  sec.  673.) 

§  190.  Precedence  ot  the  aaaoclRte 
jMBtlce*. — The  associate  justices  Khali  have  pre- 
cedence according  to  the  dates  of  their  commirt- 
siona,  or,  when  the  commissions  of  two  or  mora  of 
them  hear  the  Banie  date,  according  to  their  ages. 
(Rev.  Stats,  sec.  674.) 

£  191.  Vacanvj  In  the  affice  of  cklef 
JnBtlce. — In  case  of  a  vacancy  in  the  office  of  the 
chief  justice,  or  of  hiij  innhility  to  perform  the 
diitiea  and  powers  of  his  office,  they  shall  devolve 
upon  the  aaaociate  justice  who  is  liret  in  precedence, 
iintiiBUoh  tlisabiiity  ia  removed,  or  another  chief 
Justice  is  appointed  and  du\j  t\vwv\\?ifei)L.    TMa-^tiy 
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vision  shall  apply  to  every  aaaociate  justice  who  ano- 
ceeda  to  the  office  of  chief  justice.  (Uev.  Slats. 
675.) 

§  192.  Salaries  of  JndgcB.— The  chief  jus- 
tice of  the  Supreme  Couit  of  the  United  States  nhall 
receive  the  sum  of  teu  thouaand  five  hundred  dol- 
lars a  year,  and  the  justicea  thereof  shall  receive 
the  Hum  of  ten.  thouaand  dollars  a  year  each,  W  be 
paid  monthly.     (Rev.  Stata.  sec.  676.) 

§  193.  Clerk,  marabal,  and  reporter. 
— The  Supreme  Court  shall  have  power  tu  a|>poiiit 
a  clerk  and  a  marsLial  for  said  court,  and  a  reporter 
of  its  decisions.     (Rev.  Stats,  sec.  677  ) 

§  194.     Deputies   or  the  cleric.— One  or 

more  deputies  of  the  clerk  of  the  Supreme  Court 
may  be  appointed  hy  the  court  on  the  application 
of  the  clerk,  and  may  be  removed  at  the  pleasure 
of  the  court.  In  case  of  the  death  of  the  clerk,  his 
deputy  or  deputies  shall,  unless  removed,  continue 
in  otfice  and  perform  the  duties  of  the  clerk  in  his 
name,  until  a  clerk  is  appointed  and  qualified;  and 
for  tlie  defaults  or  misfeasances  in  office  of  any 
such  deputy,  whether  in  the  hfetime  of  the  clerk  or 
alter  his  death,  the  clerk,  and  his  estate,  and  the 
sureties  in  his  official  bond  shall  be  liable;  and  his 
executor  or  administrator  shall  have  such  remedy 
for  any  such  default  or  misfeasances  committed 
after  hia  death  as  the  clerk  would  bt  entitled  to  if 
the  same  had  occurred  in  his  lifetime.  (Rev.  Statu, 
sec.  678.) 

§  195.      Record*  of  the  o\fL  co»»»t,  o«  »V- 
peala, — The  lecords  and   proceedings  ol  l^<i  ctmv^ 
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of  Bp]iea!B,  appointed  previous  to  the  ado|>ti 
the  present  ConatitHtion,  shall  be  kept  in  the  ottice 
of  the  clerk  of  the  Supreme  Court,  who  shall  give 
copies  tUereof  to  any  person  requiring  and  paying 
for  them  in  the  manner  pi-ovided  by  law  for  giving 
copies  of  the  recoi-da  and  proceedings  of  the  Sa- 
preme  Court;  and  such  copies  shall  have  like  faith 
and  credit  with  all  other  proceedings  of  said  court. 
(Rev.  Stats,  sec.  679.) 

§  196.    niarsliEilof tbeSapremeCoart.— 

The  marshal  is  entitled  to  receive  a  salary  at  the 
rate  of  three  thousand  five  hundred  dollars  a  year. 
He  sliall  attend  the  court  at  ita  sessions;  shall 
serve  and  execute  all  process  and  orders  issuing 
from  it,  or  mode  by  the  chief  justice  or  an  associate 
justice  in  pursuance  of  law;  and  shall  take  charge 
of  all  property  of  the  United  States  used  by  the 

I  court  or  its  members.  With  the  approval  of  the 
chief  justice,  he  may  appoint  assistujits  and  mes- 
sengers to  attend  the  court,  with  the  compensation 
allowed  to  officers  of  the  House  of  Eepreseatatives 
of  simiUr  grade.  (Rev.  Stata.  sec.  680.) 
§  197.  Oatica  of  tbe  reporter. — The  re- 
porter shall  cause  the  decisions  of  the  Supi-eme 
Court  made  during  his  office  to  be  printed  and  pub- 
lished within  eight  months  after  they  are  made; 
and  within  the  same  time  shall  deliver  three  hun- 
di'ed  co))ies  of  the  volumes  of  said  reports  to  the 
secretary  of  the  intei-ior.  And  he  shall,  in  any 
year,  when  he  is  no  directed  by  the  court,  cause  to 
be  printed  and  publialied  ».  second  volume  of  aaid 
dedeiona,  of  which  he  aWW  4«\vje'c,"\n\'^ft  ■mnims* 
1 i 
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and  time,  three  hundred  copies.     {Rev,  Stat; 
681.) 

§  198.  Keporter'a  salary  and  price 
reports. — The  reporter  shall  be  entitled  to 
oeive  from  the  ti-eaaury  on  annual  salary  of  four 
thouaaod  five  hundred  dollars  when  hia  report  o£ 
said  deciaiona  constitutea  one  volunie,  and  an  ad- 
ditional Bum  of  twelve  hundred  dollars  when,  by 
direction  of  the  ooui't,  he  causes  to  be  printed  and 
published,  in  any  year,  a  second  volume.  Said  re- 
porter shall  be  annually  entitled  to  clerk-liire  in 
the  aura  of  one  thousand  two  hundred  dollars,  and 
to  office  rent,  stationery,  and  contingent  expensi^s 
in  the  sum  of  six  hundred  dollars,  {22  U.  S. 
Stats.  319.)  The  volumes  of  said  reports  shall  be 
furnished  by  the  reporter  to  the  public  at  a  sum 
not  exceeding  two  dollars  per  volume,  and  the 
number  of  volumes  now  required  to  be  deliverpd 
to  the  secretary  o£  the  interior  shall  he  furnished 
by  the  reporter  without  any  charge  therefor,  (Act 
of  Feb.  12,  1889,  ch.  135,  sec.  2;  1  Supp.  3T4.) 


I 


§199.     Xei-niB The  Supreme    Court    ahall 

I  hold  at  the  seat  of  government  one  term  annuallj, 
Gommencmg  on  the  eecond  Monday  in  October,  anil 
such  adjourned  and  special  terms  as  it  may  lind 
necessary  for  the  dispatch  of  busiuese;  and  Buits, 
proceedings,  recogimancea,  and  processes  pending 
in  or  returnable  to  said  court  shall  be  tried,  heard, 
and  proceeded  with  as  if  the  time  of  holding  said 
sessions  had  not  been  hereby  altered.  (Rev.  Stats, 
sec  684.) 

I§  200.  Adjournments  Tor  traot  of 
qnornm. — If  at  any  session  of  the  Supreme  Court 
a,  quorum  does  not  attend  on  the  day  appointed  for 
holding  it,  the  justices  who  do  attend  may  adjourn 
the  court  from  day  to  day  for  twenty  days  after 
said  apjminted  time,  unless  there  be  sooner  a 
quorum.  If  the  quorum  does  not  attend  within 
said  twenty  days,  the  business  of  the  court  sjall 
be  continued  over  till  the  next  appointed  session; 
and  if  during  a  term  after  a  quorum  has  assem- 
h/ed  Ibsb  than  that  number  atteud  on  any  day,  the 
JiistioeB  attending  may  ad joura  tVe  cRpart.ttciMi.iail 


to  day  until  there  is  a  quorum,  or  may  adjo\jrn 
without  day.     (Rev.  Stats.,  aec.  685.) 

§  201,  Preparatory  orderw  made  by 
leBH  tban  a  qaorum. — The  justices  attending 
at  any  term  when  less  than  a  quorum  is  pi'eseiit 
may,  within,  the  twenty  daya  mentioned  in  the  pre- 
ceding section,  make  all  necessary  orders  toucliing 
any  suit,  proceeding,  or  process  depending  in  or  re- 
turned to  the  court,  preparatory  to  the  hearinK, 
trial,  or  decision  thereof.     (Rev.  Stats.,  sec.  686.) 


i   202.     Orlsinal  JnriBdlctlon — The  ^n- 

Ipreme  Court  sball  have  exclusive  jurisdiction  of  all 
coat  I'D  versies  of  a  oivil  ntiture  where  a,  State  ia  a 
p*ity,  except  between  e.  State  and  its  citizona,  oe 
between  a  Strtt«  and  cilizfua  of  other  Statas,  or 
iliens,  in  which  latter  case^  \l  aWi  Wv*  otv^-mI, 


but  not  exclusive  jurisdiction.     And  it  sliall  1 
exclusivelyallBUch  juriadiction  of  suits  or  procM 
inga  against  embasBadorB,  or  other  public  miniatel* 
or  their  domestics,  or  domestic  servants,  ai 
sf  law  can  have    coDsistently  with  tbe  law  i , 
nations,  and  original,  but  not  excluaive,  juriadM 
lion  of  all  suits  brought  hy  cmbasBadorx,  or  otli 
™blic  ministers,  or  in  which  a  consul  or  vlce-cont 
3  a  party.     [See  sees.  4063-4066.]     (U.  8.  Com 
irt.  iii,  sec.  2,  cL  2;  Rev.  Stats.,  sec.  68T.) 
Noto.— See  Fowler  v.  Lindsey,  3  DaU.  411;  Mttrlmry   ' 
.  UadiBon,  1  Craneh,  137;  Cohena  v.  Virginia,  6  Wheat. 
1)4;  Oflborn  v.  Bank,  9  Wheat,  735;   Florida  v.  Georgia, 
7  flow.  47S-,   Kentucky  v.  Denniean,  24  How.  66;    Mia- 
iasippi  V.  Johnson,  4  Wall.  475. 

In  g^eneraL  —The  Supreme  Court  has  no  jurisdictiou 
xaept  ihat  given  by  tlis  ConatitQtion  or  laws  of  the  United 
tatea.  (Es  parte  Bollman,  4  Cranch,  73-)  An  action 
ithootthe  limita  prsBcribed  is  coram  nnn  jttdice.  and  its 
:tion  a  nullity.  (Rhode  Island  y.  Maaaacbueetts,  16 
Etere,233;  S.C.,  J2Petera,657.)  A  pmceeding  to  obtain 
mandamna  le  an  action  at  law  between  the  parties,  and 
not  regarded  as  a  prerogative  writ.  (Com.  v,  Deonisou, 
;  How.  66;  Com.  v.  Boutwell,  12  WalL  626.}  The  Su- 
'erae  Court  has  no  originaJ  juriidiction  whore  a  private 
iraon,  an  alien,  seeks  to  obtain  redress  for  a  wrong  done 
m  by  another  private  persoo,  who  is  a  citizen.  (Ei 
rte  Barry,  2  How.  65.)  So  an  indictment  against  a 
ivate  person  for  an  inault  upon  an  embaasador  or  public 
nieter  ia  not  a  esse  affecting  such  embassador  or 
oiater.  (U-  8.  v.  Ortega,  H  Wbeat.  467.)  In  the  ab- 
lee  of  any  legislatioa  of  Congress  as  to  the  procesa  and 
■deof  procedure  where  the  Supreme  Court  Ikas  original 
isdiutioD,  the  court  itself  may  prescribe  the  mode  and 
m  of  procedure.  (Florida  v.  Ueorcia,  17  How.  478; 
isholm  T.  Georgia,  2  Dall.  419;  Kew  Jeraey  v.  New 
rk,  5  Peters,  284;  Com.  v.  DeoniBoo,  24  How.  266. 


SS03 

Where  State  ia  party.— The  origiiiBl  jimsdiotioii  of 

the  SupreniH  Ciiort  refera  tocaBeain  which  an  original  amt 
might  he  iuatitated  in  the  Federal  coarta,  acd  nut  to  caaaa 
between  a  State  and  its  citizens,  or  wbere  a  State  ia  ea- 
forcing  its  piuial  laws.  (Cohens  v.  Virginia,  6  Wheat. 
264.)  It  must  be  a  case  in  which  the  State  ia  either  nom- 
inally  or  EubBtaotially  a  party  (Fowler  v.  lindsey,  3  DalL 
411);  it  muttt  be  a  party  on  the  record.  [Bank  t.  Flant- 
eta'  Bank,  9  Wheat.  904.)  It  has  no  original  iarisdictioQ 
over  enita  brought  by  any  other  political  divigion  than  a 
State  of  the  Union  (Texas  v.  White,  7  Wall.  700);  nor 
has  it  jurisdiotiun  overquestiuns  of  apolitical  chantcter. 
(Stats  V.  Stanton,  6  Wall.  50;  Checokea  Nation  v.  State. 
5  Peters,  1.)  So,  aa  Indian  tribe  ia  cot  a  foreign  state, 
and  cannot  inatitutB  a  suit  in  Uia  Supreme  Court.  (Cher- 
okee Natian  v.  State,  5  Peters,  I.)  The  Supreme  Court  ia 
the  arbiter  of  controversies  between  Statea  (Chaocely  v. 
B^ey,  37  Ga.  632);  as  in  questions  o£  bonndariea  ( ^orida 
T.  Georgia,  17  How.  478;  Miasonri  v,  Iowa,  7  How.  BM; 
Alabama  t.  Georgia,  23  How.  BOB;  Yireinia  v.  Weat  Vir- 
ginia, 11  WaU.  39;  Hhode  Island  v.  MassachuBettB,  12 
Peters,  657;  15  Peters,  233),  and  the  role's  of  practice  and 
proceedings  in  such  cafies  will  ba  wolJed  to  bring  it  to 
final  hearing  on  its  real  merits.  (Bhode  Island  v,  Massa- 
chusetts, 14  Peters,  210.)     A  private  person  cannotcom- 

;mence  a  suit  against  a  State  to  recover  the  prooeeda  of 
property  in  its  posaeasion  (En  partio  Madraro,  7  PetelS. 
6ST);  and  the  fact  that  land  has  been  granted  by  and  ia 
claimed  under  a  State  does  not  make  tlie  State  a  party  to 
the  oontrovoray  between  private  persons  oonoerning  the 
land.  (Fowler  v.  Lindaey,  3  Dall.  411.)  A  State  may 
bring  an  original  snit  against  a  citizen  of  another  State, 
but  not  against  one  of  its  own,  in  the  Supreme  Court 
(Perniaylvania  r.  Quietsilva-  Co.,  10  Wall.  553);  nor  can 
it  prosecnte  a  anit  in  the  Snpreme  Cottrt  on  the  ground  of 
any  remote  or  contingent  interest  in  itself  (State  v.  Wheel- 
ing &idge  Co.,  13  How,  618);  nor  file  a  bill  to  enjoin  tfa* 
President  in  the  perfcrmance  of  his  official  dutits.  (State 
T.  JohnaOD,  i  WaU.  475.)  Where  a  State  brings  a  anit. 
the  bill  ia  filed  by  the  governor  oo  behalf  cf  the  State. 

(Oeorgia  v.  Brailaforf,  2  Dall.  402;  Com.  v.  Denniaon,  24 
'.  266.)     It  may  file  a  ^ii'iV  on  nXiutA  qo.  which  the 
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midaut,  aummoDS  served  od  the  governor  and  !•  ttoniey- 
general  is  aafficient  (Cliialioliii  v.  Georgia,  2  Dall.  119; 
OrsjBon  V.  State,  3  Dall.  320);  and  it  is  entitled  to  a 
longer  time  to  answer  than  on  iodividaaL  (Rhode  lalaud 
V.  MaaaachuBetta,  l.t  Peters,  23.)  If  it  fails  to  appear  on 
the  retnra  day,  the  adverse  party  may  proceed  (Ex  parte 
Hugerv.  South  Carolina,  3  Dall.  339;  ^ew  Jersey  v.  New 
York,  5  PeterB,  2S4);  and  bo  if  it  withdraws  its  appear- 
ance. (Ehoda  Island  v.  Masaacbuaetta,  IS  Pet«ra,  293; 
S.  C,  12Petera,  657.) 

g  203-      Writs  of  prohibilioD  and  man- 

iaiBDB. — The  Supreme  Court  shiilt  have  power  to 
ssue  writs  of  prohibition  to  the  district  courts 
rheu  proceeding  as  courts  of  admiralty  and  niari- 
ime  jurisdiction;  and  writs  of  mandamus  in  cases 
warranted  by  the  principles  and  usages  of  law,  to 
,nj  courts  appointed  under  the  authority  of  the 
Tnited  States,  or  to  persons  holding  office  under 
he  authority  of  the  United  States,  where  a  State 
r  an  embassador,  or  other  public  minister,  or  a 
DUHuI  or  vice-consul,  ia  a  oarty.  (Rev,  Stats,  sec. 
88.) 

Prohibition,^ — When  a  writ  of  prohiliitioQ  is  applied 
ir,  the  q^uostion  presented  is  not  whether  libelant  can 
coyer  on  the  anit  he  has  begun,  but  whether  he  can  »o 
to^  court  of  admiralty  to  have  hie  rights  determined. 
li  parts  0«rdon,  3  Morr.  Trans,  433.)  Where  the  qnea- 
)n  of  jarisdiotion  was  one  proper  to  be  decided  by  the 
Imiralty  court  subject  to  the  remedy  by  appeal,  tbe  writ 
ill  be  denied  (Ex  parte  Gordon,  3  Morr.  Trans.  433); 
in  the  case  of  a  suit  for  pilotage  claimed  to  be  dna 
ider  a  statutory  regulation  (Ek  parte  Haaar,  3  Morr, 
'ans.  43S);  or  a  suit  for  damages  for  death  in  a 
Uiaion.  (Ex  parte  Gordon,  3  Morr.  Trans.  4S%.  ?«e 
parte  Gordon,  1  Bhick,  503.)  A.  wr\t  oi  -^rtja^i^- 
D  >riU  not  be  issued   after  the  Ube\   ^sa  tBto.  &*- 
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iaaed.  (n.  S,  y.  Hoflimra,  4  W«ll,  158.)  If  thediatriet 
mrt  entertaina  a  libol  m  personam  to  recover  daniKgea 
T  a  seizure  as  prize  when  the  prize  has  been  taken  into  k 
niign  port,  Ihe  writ  wUl  issue.  (U.  S.  v.  Petera,  3  D«il. 
121.)  Whether  the  district  court  has  tranaceaded  its 
jnrisilictjoa  depeods  on  the  fitcts  stated  in  the  record.  (Ex 
parte  Easton.  65  U.  S.  68.)  It  camiot  be  iwned  to  regu- 
late procecdioga  of  the  district  court  sa  a  uourt  of  bank- 
ruptoy,  (lu  re  Christy,  3  How.  292.)  It  can  issue  Iho 
writ  only  under  especial  authority  of  Uw.  {Ex  parte 
Gordon,  1  Black,  SOJ ;  In  re  Christy,  3  How.  S92.  >  It 
cannot  he  iaaned  to  reatraio  a,  proceeding  on  billuf  review, 
as  on  ooadenmatioii  of  lajid  nuder  contiacatiun  tawa  (Ex 
parte  Graliam,  10  Wall.  541);  nor  can  it  issue  the  writ  to 
restrain  the  eiecntion  of  a  sentence  for  crime  of  one  con- 
victed in  the  circuit  oourt  (Ex  parte  Gordon,  1  Block, 
292);  nor  restrain  a  proceedlni;  by  bill  in  equi^  to  deter- 
mine the  right  to  an  electiveoffioe,  (Expartu  Warraooth, 
17  WelL  G4.)  Thia  conrt  may  pnwaed  by  way  of  prohi- 
bition in  reepeot  to  the  district  court  for  the  district  of 


Abaka.  (Rq  Cooper,  13S  U.  S.  401.  See  Farnaworth  v. 
Montana,  12917.  3,  104.)  The  writ  mav  be  iesDcdtotlia 
district  conrt  in  a  case  in  admiralty  and  maritime  ongni- 
lance,  in  which  it  hoa  no  jurisilicIJoQ.  (Ex  parte  Easton, 
25  U.  S.  88;  United  States  v.  Peters,  3  Dall.  121 .) 

UandamoB,  offlca  of  writ The  oEGoe  of  a  writ  of 

mandamus  is  to  compel  the  perfonaance  cf  a  plain  and 
positive  dul?  (Ex  parte  Cutting.  94  XT.  S.  1 4),  and  is  tha 
only  adequate  mode  of  relief  where  an  inferior  court  ra- 
fascB  to  act  (Life  &  F.  loa.  Co.  t.  Wilson,  8  Peters,  201), 
or  where  the  exercise  of  the  diacretiou  of  the  court  is  ir- 
regular, against  law,  of  flagrant  injustice,  or  without  jnriB- 
diction.  (Ex  parte  Bradley,  7  Wall.  364.)  Thewritmay 
be  issued  to  superviae  proceeding  in  inferior  tribanaM 
where  there  is  a  legal  right  without  an  existing  remedy 
jExparto  Bradley.  7  WalF.  3761;  but  it  ia  never  granted 
tn  anticipation  of  an  omisaion  of  duty,  but  only  after  let- 
ual  default.  (Ex  parte  Cuttiug,  94  U,  R.  14.)  It  may  is- 
sue  to  compel  a  court  to  proceed  with  the  case  (tnsaranc* 
,  Co.  V.  CJomstock,  16  WaU.  258-,  Roilroa-i  Co.  v.  Wiswall, 
kj0  Wall.  507);  ortoteniiui4«.M*si>i^'?M^^«®sa»..«!0i 


U.  S.  339):  or  to  reiiutate  a  caae  (Ei  parts  Bradetreet,  7 
Peters,  ti34);  or  to  entertain  a  motion  in  a.  cbbb  (Ex  parte 
Rnssell,  13  WalL  664);  or  to  proceed  to  JQd;;aioiit;  but  B 
plain  cuie  must  be  made  oat.  (Life  &  F.  lus.  Co.  v.  Ad- 
ams, 9  Patera,  6T1.)  U  tbe  circnit  court  poaaeas  an  ordar 
itaying  a  suit,  mandamus  Is  the  renitcly.  (Livingatoii  v- 
Durgenoia,  7  Crancli,  377. }  A  writ  of  maadamus  may  be 
issued  to  compel  an  inferior  tribunal  to  decide  a  cose,  but 
it  cannot  direct  tie  manner  in  whiot  to  decide  or  indicate 
the  character  of  the  judgment.  (Life  &  F.  Ina.  Co.  T. 
Adama,  9  Peters,  571;  Crawfordv.  AddisoD, 22 How.  174; 
Bee  En  parte  Bortia,  103  U.  8.  238.)  The  court  will  not, 
by  mandamus,  compel  on  interior  court  to  reverse  a  de- 
ciaiiin,  (Ei  parte  Perry,  102  U.  S.  133.)  If  a  court  ren- 
dera  a  judgment  of  dismissal  for  want  of  jurisdictiou,  but 
refuses  to  euter  it,  mandamus  lies  to  compel  the  entry  (Ex 
parte  Bradstfeet.  6  Peters,  774);  and  if  the  judge  dies  be- 
fore dgning  the  judgment,  hia  Bacceasormaylio  oompellod 
[)y  mandamus  to  do  bo.  (Life  &,  F.  Ids.  Co.  v.  Wilson,  S 
Peters,  291;  Life  4  F.  Ina.  Co.  v.  Adams,  9  Petera,  571.) 
[t  may  be  iaaued  to  compel  a  judge  to  sign  a  bill  of  escep- 
jons  (Ex  parte  Crane,  5  Peters,  190),  but  not  if  be  says  it 
■  imiorrect  (Bradstreetv.  Thomas,  4  Peters,  102);  nor  if 
t  has  not  been  properly  prepared.  It  may  be  issued  to 
ompel  a  judge  to  carry  the  judgment  into  elfect.  (Staf- 
Drd  v.  Dnion  Bink,  Hi  How.  135;  Stafford  y.  Now  Or- 
suDsC.  &B.  Co.,  17  How.  233.)  If  an  inferior  conrt  dis- 
beys  or  miatatcB  the  mandate  of  the  Snpreme  Court,  the 
rrora  or  omissions  may  be  brought  up  by  motion  fur  a 
landamus.  (U.  S.  v.  Poaaatt,  21  How.  445;  Whitev.  U. 
.,  1  Black,  601;  Ex  parte  Dubnque  &  Pao.  R.  K.  Co.,  1 
T'slL  69.)  The  judgment  in  a  mandamns  proceeding  is 
ibjecttoreview.  (Hartmanv.  Greenhow,  102U.  S.  672.) 
he  Supreme  Conrt  may  iasne  a  mandamns  to  the  court  of 
•ims.  (Ex  parte  Roberts,  15  WalL  Sat;  Ex  parte  United 
bates,  16  Wall.  699).  A  writ  of  luundamus  may  properly 
1  issned  by  the  Supreme  Court  of  the  United  States  to 
impel  the  judge  of^an  inferior  conrt  to  Settle  and  liga  a 
U  of  exceptions.  ( Re  Chateaugay  Ore  &  Iron  Co.  'e  Poti- 
in,  12811,  8.544.)    The  Supreme  Conrt  of  t\i«>\5TO'oti 


official  duties,  even  wbera  those  duties  require  rn  inter- 
pretalicin  o(  the  law.  (United  States  v.  Blaofc,  12S  U.  M., 
40.     See  Ei  parte  I'emi.  Co.,  137  U.  S.  451.) 

Handsmue.'wh.en  will  not  iaeae. — The  writ  of  idsh- 
damna  will  not  isane  when  there  is  any  othec  appropriate 
remedy  (Crawford  v.  Addiaoa,  22  How.  lli;  Ei  parte 
Newman,  li  Wall.  152);  ao  it  wiU  not  Ibbub  to  revise  a  de- 
cree or  judgment,  the  remedy  being  bj  error  or  appeal 
(Ei  parte  Newman,  14  WaU.  152;  Es  parte  Flippen,  9* 
U,  8.  348;  Ei  parte  Loring,  94  U.  S.  418;  Ex  parte 
Sohwab,  £18  U.  S.240];  ao  it  cannot  be  issued  to  reveres  » 
jndgment  and  direct  the  oonrt  to  iasne  a  mandamnB  on  its 
part  (Ex  parte  De  Groot,  7  Wall  497);  bnt  if  the  oironit 
court  refuaea  to  allow  an  appeal,  maudamas  lies  to  com- 
ml  it  to  do  BO  (Ex  parte  Jordan,  94  U.  S,  24S;  Ei  parte 
Kailroad  Co.,  95  U.  S.  221);  but  petitioner  must  ihow  a 


clear  rieht  to  the  appeal  (Ex  parte  Cutting,  94  U.  S.  14); 
and  if  the  judge  is  ready  to  allow  the  appeal,  bnt  the  ap- 
plication thereEor  was  irregular,  mandamui  will  not  M 


awarded.     (Masaina  v.  Cavazos,  20  How.  

damaa  will  not  be  isaucd  to  compel  the  coart  to  withdraw 
a  plea  and  direct  a  different  issue,  for  error  in  the  proceed' 
ings  can  only  bo  corrected  by  writ  of  error  (Bulk  v. 
Sweeney,  1  Petera,  667);  nor  to  compel  a,  judge  to  vacate 
an  order,  for  it  ia  not  the  proper  proceas  to  correct  an  erro- 
neooB  jadgmeat.  (Ex  parte  Hoyt,  13  Petera,  279.  Se« 
Bo  Burdett,  127  F.  S.  771.)  This  court  canuot,  by  nwii- 
damoB,  correct  the  judicial  errors  committed  by  an  in- 
ferior court  in  the  progreaa  of  a  cause;  that  is  the  office  at  ■ 
a  writ  ot  error  or  an  appeal.  (Ex  parte  Perry,  102  0.  S. 
183!  Ex  parte  Whilney,  13  Petera,  404;  Ei  parte  New- 
man, 14  Wall.  152;  Ex  parte  Lorine,  94  17.  8.  418;  Bk 
parte  Schwab,  98  U.  S,  240;  Es  parte  Bnrtia,  103  IT.  B. 
238;  Expute  Des  Moines,  etc.  B.  Co.,  103  U.  S.  794;  Ex 
parte  Connectiout  Mat.  Ina.  Co.;  Ex  parte  Hoard, 
105  U.  S.  578;  Ex  parte  Baltmiore  *iO.  R,  Co..  108  U.  3. 
6«6;  Ex  parte  Dee  Moines  &  Minneapolis  R.  Co.,  103  U. 
8.  794;  Ex  parte  Baltimore  &  0.  R.  Co.,  lOS  U.  S.  566; 
Bx  parte  De  Groot,  6  WalL  497. 
Political  department .—VI hiU  the  political  depart- 
meat  of  the  govemment  liaa  aot  ■5<krtsn-iH'\\Ni\'«^«m« 
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over  a  matter,  tie  interventioQ  o£  the  judicial  department 
caiiiiat  be  invoked  to  compel  action.  (United  States, 
Boynton,  v.  Blabe,  139  U.  14.  306.)  MandamnB  will  not 
ifisue  to  compel  the  secretary  of  state  to  pay  money  in  bis 
bands  to  one  party  wbioh  is  claimed  by  imother  party.  Mid 
the  right  to  which  is  in  litigation  between  tbeiti.  (Bayard 
V.  United  States,  WMt«,  127  U.  S.  246.)  Theeoarta  wiU 
not  interfere  witli  the  eiecutive  officara  of  the  govem- 
m.6nt  m  the  exercise  of  their  ardinary  otBcial  duties. 
(United  States,  Miiler,  v.  Ranm,  135  U.  S.  200,)  Man- 
damus cannot  iaaue  in  a  coae  where  its  effect  is  tu  direct 
or  control  the  head  of  an  enacntive  departmBUt  in  the  dia- 
cbarga  of  an  esecntive  duty  involving  the  ojtorcise-  of 
iuda;ment  or  discretEon.  (United  iStates,  Boyutan,  T. 
Blame,  139  U.  S.  306.)  When  execnttve  ofQcers  refuse  to 
act  at  all,  where  the  lav  requires  them  to  act,  or  wlien 
they  refuse  to  perform  a  mere  ministerial  duty,  a  man- 
damus lies  to  compel  them  to  act  or  to  perform  snoh 
miniatorial  duty.  (United  States,  Miller,  v.  Eaum,  130 
U.  S.  200.  See  United  StitteBV.  Brown.  41  Fed.  Rep.  481.) 

Cannot  control  discretion. — A  writ  of  mandamnB 
will  not  be  issued  to  control  a  judge  in  tbe  exercise  of  his 
liscretiun  (Ez  parte  Milwaukee  R.  Co.,  5  Wall.  1S8); 
IB  in  approving  or  rejecting  a  bond.  (Ex  parte  Milwaukee 
B  Co.,  5  Wall.  188.)  If  an  inferior  tribunal  has  ejrer- 
iised  its  judgment  in  a  matter  wherein  authorized  by  law, 
nandamUB  will  not  issue  to  reverse  itsjadgment  (Ex parte 
Caylor,  14  How.  3;  Ex  parte  Many,  14  How.  24)j  ao  of 
irders  in  exercise  of  his  authority  {Ex  parte  Whitney,  13 
?eCers,  404) ;  nor  can  it  be  compelled  to  vacate  an  order 
Bl  parte  Loring,  94  U.  8.  418);  or  to  set  aaide  a  default 
md  inquest  thereon  (Ex  parte  Roberts,  6  Fetera,  216); 
lorto  vacate  an  injunction  issued  in  the  case.  (Ex  parte 
Ichwab,  98  U.  S.  240.)  If  a  mandate  leaves  the  circuit 
adge  to  determine  accordlng.to  right  and  equity,  manda- 
iQS  will  not  issue  to  control  bis  decision.  iKx  parte  Rail- 
ray  Co.,  101  U.  S.  711.)  A  mandamus  will  not  be  issned 
0  control  the  conduct  of  a  judge  in  proceedings  which. 
«ke  place  before  the  trial  (Ex  parte  Bradatreet,  8  ?a\«\iK 
S3)  J  as  the  allowance  or  refusal  of  amendmeftte  \y.i.^«t^» 
tadstreet,  a  Fetea,  774;  S.  C,  7  Peters,  S44V,  oia-oiftW.- 
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menta  tfl  tliB  record  (Ex  ^. .,   _.„  _. 

whare  he  retuaea  to  allow  donbie  pleas  (Ex  parte  Daven- 
port, 6  Petera,  661);  or  where  bo  refuaea  to  quash  a  writ 
of  eiecQtioQ  (Ei  parte  Flippea,  94  U.  S.  3W);  or  if  he 
refueea  to  diBcbarga  defeodant  from  arreab  ou  boil  for  a 
different  amount  (Eiparte  Taylor,  HHow.  3);  or  to  com. 
pel  a  jodge  to  proueed  according  to  the  rules  of  chanceiy 

KiticB  (Ex  parte  Whitney,  13  Petera,  404);  or  to  compel 
to  iBBne  execation,  although  he  refuses  to  do  po  (Ban- 
Bomv,  New  York,  20  How.  681);  or  to  control  hia  discre- 
tion in  granting  or  refnainga  new  trial  (Life  &  F.  Ins.  Co. 
T.  WilBon,  8  Peters,  291;  Ei  parte  Bradetreet,  8  Petera, 
58S);  orif  he  refuses  to  iaauea  warrant  for  a  deurtsr 
because  he  does  not  think  the  evidence  sufficient.  (IT.  8. 
T,  Lawrence,  3  Dall.  4S. )  The  jadgttient  of  the  circnit 
court  npon  a  plea  to  the  jarisdiotion  will  not  be  reviewed 
on  a  petition  for  mandamuH.  (Es  parte  Railway  Co.,  103 
n.  S.  TS4,)  This  court  cannot  b^  mandamua  conmel  an 
inferior  court  to  reverse  its  decision.  (Es  parte  Bnrtit, 
103  U,  S.  338.)  That  mandamua  will  not  isaue  to  oontrol 
judicial  disoretion.  (Ex  parte  Milwaukee,  etc.  R,  Co.,  5 
Wall.  188;  Ei  parte  Hoard,  105  XJ.  S.  678;  Ex  parte  Vir- 
gin  a  ("  Virginia  v.  Rivea")  100  U.  S.  313;  Ex  parte  Saw- 
yer.  21  Wall.  235;  Ei  parte  Denver,  etc,  R,  Co.,  101  U. 
6.711.) 

§  204.  I«aneH  or  fact.— The  trial  of  iasueB 
of  fftct  in  the  Supreme  Court  in  all  actiona  at  law 
BgaJnat  citizens  of  the  United  States  shall  be  bj 
jury.     <Rev.  Stata.  see.  689.) 

§  205.  AppeUatejnrlBdictlon The  Su- 
preme Court  shall  have  appellate  jurisdiction  in  the 
cases  hereinafter  specially  provided  for.  (Rev. 
Stats,  sec  690.) 

Note.— See  V.  S.  Conat.,  art.  nl,  sea  2,  cl.  2;  Walai 
v.  Whitney,  1 14  U.  S.  Sfi4.  The  appellate  powers  of  th* 
Supreme  Court  are  given  by  the  Constitution,  but  they  «* 
limited  and  regulated  by  statnte.  ( Durosseau  v.  U.  fi.,  8 
Craacb,307.)  CongreMhMdedcribed  the  iuri8dioWon,Mid 
L'ttis  liescription  impliea  anegatwBtottwu%.ora»B(fl.wBk 


appellate  power  is  not  comprehended  niHiin  it.  (Durons- 
Bcaa  y.  U.  S,,  6  Cranth.  314;  U.  S.  v.  Toting,  94  U.  8. 
259;  Ei  parte  Vallandighani,  1  Wall.  251;  Bailroad  Co.  v. 
Griuit,98U.  a.  401.) 

Appellate  jurisdicticm.— In  every  case  to  which  the 
judicin!  power  eitends,  and  in  which  originat  jurisdiction 
is  nut  given,  the  Supreme  Court  may  exercise  its  appellnto 
jurisdiction.  (Cohenav.  Virginia,  6  Wheat.  264;  Marbury 
T.  Madison,  1  Cranch,  137i  Ex  parte  Vallandigbam,  1 
WalL  252;  Ex  parte  Verger,  8  Walt  98;  Martin  v.  Honter, 
1  Whsat.  304.)  Where  original  jurisdiction  is  founded 
on  the  character  of  the  parties,  the  judicial  power  cannot 
ha  exercised  in  its  appellate  form  (Osbom  v.  Bank  of 
United  States,  9  Wheat,  738);  hat  where  it  ia  tonnilad  on 
the  nature  of  the  contrnveray  the  appeUste  jurisdiotioa 
attaches.  (Martin  v.  Hunter,  1  Wheat.  304;  Cohen  v. 
Virginia,  6  Wheat.  264. )  The  easential  criterion  of  ap- 
pellate jurisdiction  is,  that  it  raises  and  correcta  pro-eed- 
ings  in  a  cause  already  ioatitnted.  (Marbnry  v.  Madison, 
1  Cranch,  1370  In  prize  cases  the  Supreme  Court  can 
exercise  appellate  jurisdiction  only.  {The  Alicia,  7  Wall. 
571.)  The  appellate  power  ia  not  limited  to  any  particu- 
lar conrta,  (Martin  v.  Hunter,  1  Wheat.  304;  Cdhens  v. 
Virginia,  6  Wheat.  2G4;  Dodge  v.  Woolaey,  18  How.  331; 
Ableman  v.  Booth,  21  How.  606;  3  Wia.  1;  Ferris  v. 
Soover,  11  CaL  176;  Piqoa  Bank  V,  Knonp,  6  Ohio  St. 
)42;  16  Mow.  369.)  It  may  be  exercised  over  territorial 
H>nrt8  (Benner  v.  Porter,  9  How.  244;  Hunt  Y.  Palao,  4 
aow.  689;  Freeborn  Y,  Smith,  2  WalL  ITS),  but  not  with- 
>ut  legislation  by  Congreas  (McNulty  v.  Batty,  10  How. 
'9),  or  over  State  courts  on  qneationa  involving  the  cod- 
titntionality  of  letral  enactmenta.  (Bridge  Prap.  y.  Ho- 
wken  etc.  Co,,  I  Wall.  116;  Furman  v.  Nichol.  8  Wall. 
■7;  Delmaa  v.  Ins.  Co.  14  WalL  667;  Home  Ins.  Co.  v. 
luguata,  93  U.  B.  116;  Ferris  v.  Cocver,  11  CaL  176; 
lilt  see  Johnson  v.  Gordon,  4  CaL  368.)  But  it  cannot 
lercise  appellate  jurisdiction  over  the  court  of  claims 
jordou  V.  U.  8.,  2  Wall.  561),  nor  can  Congreas  grant 
ppallate  jurisdiction  on  the  inferior  oourta  from  thn 
eoisiona  of  the  State  courts.  (Patrie  v.  Mintiii-J,  "A 
Jarb.  32:i;  Tl'etiierbee  v,  Johnson,  14  iUaa.  4\1.\   '^'^'K' 
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principle  on  whicli  appeUate  jnriBdictinn  from  State 
courta  is  allowed  is  to  grant  pfficieot  and  jnet  means  of 
eelf  protection.  (Scott  v.  Jones,  6  Uuv.  AiS.)  The 
Supreme  Conrt's  juriadict  ion  over  inferior  courts  is  atrioti; 
appellate.  (Gaines  v.  Relf,  IB  Petera,  1?.)  The  juriadio- 
'  tion  on  appeal  mutt  be  conferred  by  Ccingresa  (Barry  v. 
Mercoin,  5  How.  Hi);  Ex  iiarte  McCardle,  7  WaU.  S06; 
U.  8.  V.  New  Bedford  Br.,  1  Wood.  A  M.  437;  Uvingaton 
T,  Van  laiiea,  fl  .lohne.  507;  Marbury  v.  Madison,  1 
Oanoh.  137j  Ei  parte  Bollman,  ICraueh,  75;  U.  8.  v. 
Hamilton,  3  DaU.  17;  Ex  parte  Kearny,  7  Wheat  38; 
Weatou  V.  CbarleatoD,  2  Petera,  440;  Ex  parte  Crane,  6 
Peters,  190).  with  auch  escoptiooa  and  nnder  such  ngnla- 
tious  as  Congress  may  make  (Scott  v.  Jones.  5  How,  374; 
Ek  parte  MoCardle,  7  Wall.  600;  Ex  parte  Yerger,  S 
Wall.  98;  Darouasean  v.  U.  S. ,  6  Cranoh,  313;  Erparte 
VaUandighain,  I  WaU.  252;  U.  8.  v.  Moore,  3  Cranoh,  i59( 
Moniock  v,  MemuiiiB,  20  WalL  590;  Martin  v.  Huntsr. 
1  Wheat.  304),  and  the  action  of  Coograas  exclndea  State 
legislation.  (Houston  v.  Moore,  5  Wheat.  1;  Frif(  t.  Com- 
monwealth, 16  Peters,  539.)  All  appellate  juriadiotioB 
must  ba  eiercised  in  purguance  of  positive  atntntBS  foMy 
within  coDstitutioDal  granta.  (Wiiartv.  Danchy,  3  IlilL 
321;  Clarke  v.  Bazadoue,  1  Oauch,  212;  U.  S.  v.  Moore, 
8  Cranch,  1S9;   Daroaaacau  v.  U.  S.,  B  Cranch,  307;  Ex 

Srto  Kearny,  7  Wheat.  3S;  Ei  parte  Watkiiia,  3  Peterq, 
3.)  The  power  of  the  Supreme  Court  to  isaue  a  inuid>- 
mna  is  in  the  exercise  of  an  appellate  jurisdiction  only. 
(Marbory  v,  Madison,  1  Cranch,  137;  Ex  parte  Verger, 
8WalLfl7.)  So  as  to  the  writ  of  habeas  corpus.  (Exputs 
Bollman,  4  Oranch,  76. )  The  power  to  award  this  wiil 
br  any  court  of  the  United  States  must  be  given  by  lair. 
(Eiparte  Bollman,  4  Cmuch,  7^.)  It  exists  in  alfoaMi 
of  coannitment  by  the  judicial  aothiirity  of  the  United 
States  Di>t  expressly  excepted  by  Ci  "       '    " 

14  How,  JOS;  Eiparte  Yerger,  } 
tnheo  the  pmcoedinga  below  ara  entirely  void  thatrelid 
may  begiveaonreviewby  habeaaoorpas.  (Ex  partePaib, 
93 17.  8.  18.)  The  repeal  of  an  act  authorizing  appeal  in 
eases  of  habeas  oorpus  does  not  alfect  the  jurisdiction  on- 
teoedmtiy  exercised.  (Ex.  parte  MoCardle.  7  W.ilL  SOB.) 
k  ^"  eoAcCiIieiit  of  the  Cooieierata  &UA«s  oaWceii  «a  ti\B« 


of  ODSof  the  States  composiog;  tha  ooiif ederacy  ia  a  statute 
of  anch.  State,  aa  to  tlie  jnriadlctiDii  o(  the  Supreme  Court 
over  judgmeots  and  decrees  in  State  courts.  (Ford  v. 
Sorget,  97  D.  8.  504;  WiiliamB  v,  "BniSy,  BfS  XT.  S.  ITG.) 

§  206'  Appeals  from  dlatFlct  and  cli*^ 
cnit  courts. — Hereafter,  all  appeals  by  writ  of 
error  or  otherwise  from  said  district  courts  shaU 
only  be  subject  to  review  in  the  Supreme  Court  of 
the  Umted  States,  or  ia  the  circuit  court  of  appeals 
hereby  establbhed,  as  is  hereiuafter  provided,  and 
the  review,  by  appeal,  by  writ  of  error,  ca*  oth- 
erwise, from  the  existing  circuit  courts  ahaU  be 
had  only  in  the  Supreme  Court  of  the  United 
States,  or  in  the  circuit  courts  of  appeals  hereby 
established  according  to  the  provisions  of  this  act 
regulating  the  same.    (26  U.  S.  Stata.  see.  2734.) 

§  207-  Appenls  direct  to  Sapreme 
Court  from  distrlvt  and  circuit  coarts-  — 

Appeals  or  writs  of  error  may  be  takfen  from  the 
district  courts,  or  from  the  existing  circuit  courts 
direct  to  the  Supreme  Court  in  the  following  cases: 
In  any  case  in  which  the  jurisdiction  of  the  court 
is  in  issue;  in  such  cases  the  question  of  jurisdic- 
tion alone  shall  be  certified  to  the  Supreme  Court 
from  the  court  below  for  decision.  From  the  final 
sentences  and  decrees  in  prize  causes.  In  cases  of 
conviction  of  a  capital  or  otherwise  infamous 
;nme.  In  any  casethat  involves  the  construction 
)r  application  of  the  Constitution  of  the  United 
states.  In  any  case  in  which  the  constitutionality 
)f  any  law  of  the  United  States,  or  the  validity  or 
;onstruction  of  any  treaty  made  under  its.  svaJjciOTv'i.^ 
s  drawn  in  fjiiestion.      In   any   case  in.  viViu^i.  *^*> 
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constitiition  or  law  of  a  State  is  claimed  to  be  in 
contravention  of  the  Constitution  of  the  United 
States.  loathing  in  thin  act  shall  aSect  the  juria- 
diotioa  of  tho  Supreme  Court  in  coses  appealed 
from  the  higheat  court  of  a.  State,  nor  the  constrac- 
tion  of  the  statute  providing  for  review  of  such 
ca^^a.  (Act  of  March  3,  1891,  26  TJ.  S.  Stats.  S2T, 
sec.  5.) 

§  20&  From  Indian  Territory'.— Appeals 
and  writs  of  error  may  be  taken  and  proseeuted 
from  tho  decision  of  the  United  States  courts  in  the 
Indian  Territory  to  the  Supreme  Court  of  the 
United  States,  or  to  the  circuit  court  of  appeals 
in  the  eighth  circuit,  in  the  same  manner  and 
under  the  same  regulations  as  from  the  circuit  op 
district  courts  of  the  United  States,  under  thia 
act.     (26  U.  S.  Stats.  820,  sec.  13.) 

§  209.     Appeals    In    prize    can«eB. — Aa 

appeal  shall  be  allowed  to  the  Supreme  Court  from 
all  final  decrees  of  any  district  court  in  priae 
causea,  where  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  or  value  of  two  thousand  diil* 
lars;  and  shall  be  allowed,  without  referenoo  to  tho 
value  of  the  matter  in  dispute,  on  the  cercitioato  ot 
tlie  district  judge  that  the  adjudication  involvea  a 
question  of  general  importance.  And  the  Supreme 
Court  shall  receive,  hear,  and  determine  suoll 
and  shall  always  be  open  for  the  entty 
thereof.     (Rev.  Stata.  aeo.  695.)    [See  sec  1009.] 

Appeals  in  prize  cases. —A  nev  cUim  cannot  bo 

itruiluced  !□  the  Supreme  Court,  hut  may  be  filed  in  tiia 

rtiiit  court  when  the  chiibb  is  remooided.     (Tbe  S.xiietfl, 

SCrauch.  209;  The  HarriBoii,^'W\i6itt>.,'M5.\     WhsreUM 


tacts  did  not  show  it  to  be  a  prize  case,  but  a  case  of  for- 
feiture, the  case  wiU  be  remanded.  (U.  S.  v,  Waed,  5 
Wall.  ti2i  Tbe  Watchful,  6  Wnll.  91.)  If  the  district  court 
in  a  prize  caae  wrongfully  alluwB  or  deuiea  tliu  order  for 
further  proof,  and  objection  ia  taken,  the  Supreme  Court 
can  administer  the  proper  relief  (The  Pizarro,  2  Wheat 
227);  ao  if  a  claim  is  diamiBsed,  claimant  may  appeal 
(Withenbury  V.  U.  S.,  5  WaU.  819);  but  a  party  who  doea 
not  appeal  can  raise  no  objection,  although  another  party 
;ippea)a.  Tbe  Auaiable  Nancy,  3  Wheat.  540.)  Where  the 
objectiim  that  tbe  libel  is  not  brought  in  tbe  name  of  the 
United  States  ia  not  raised  by  the  pleadings,  it  will  not  be 
entertained.  (Jecker  v.  Montgomery,  18  How.  111.)  A 
case  carried  into  a  circuit  court  before  the  Act  of  1863  in 
properly  here  on  appeal  from  the  circuit  court  (The 
Admiral,  3  Wall.  60j.)  Appeal  liea  from  a  flnaldecree  in 
a  prize  cause,  and  tbe  wbola  matter  in  controversy  can  bo 
diaposed  of,  leaving  uotliing  to  be  litigated  between  the 
partiea.  (Withenbury  v,  U.  S..  5  Wall  81!).)  Where  there 
waa  no  order,  decree,  or  judgment,  it  will  be  diamiased. 
(Tbe  Alicia,  7  WalL  571.) 

§  210.  A.pp«itl>  In  prise  causes  reHiaiii* 
ing;  in  circuit  courts. — An  appeal  shall  be  al- 
lowed to  the  Suiireme  Court  fi-om  all  final  decrees  of 
my  circuit  court  in  prize  cauaes  depending  ti;erein 
m  the  tLirtieth  day  of  June,  eighteen  hundred  and 
axty-four,  in  the  same  manner  and  subject  to  the 
lame  conditions  a»  appeals  ia  prize  causes  for  the 
liBtrict  courts.     (Eev.  Stats,  sec.  696.) 

§  211.     Xrwnscrlpits    on    appeal. — Upon 

he  appeal  of  any  cause  in  equity,  or  of  admiralty 
nd  maritime  jurisdiction,  or  of  prize  or  no  priKe, 
transcript  of  the  record  as  directed  by  biw  to  be 
lade,  and  copies  of  the  proofs  and  of  such  entries 
nd  pajiers  on  file  as  may  be  necessarj  (jn.  ^iie 
earing  of  the  apjjeal,  sliall  be  traiiBKHtteA.  Vo  'Oo-'a 
apreme  Court;    provided,  ttat   eitWi;  ^^"^   tawv";. 


ir  the  Supreme  Court  may  oi-der  any  original 
document  or  other  evidence  to  be  set  up,  in  addi- 
tion to  the  copy  of  the  i-ecord,  or  in.  lieu  of  a  copy 
ft  part  thei-eof.  And  on  such  apjieal  no  new- 
evidence  shall  be  received  in  the  Supreme  Court, 
except  in  admiralty  and  prize  causes.  [See  see. 
750.]  (Rev.  Stats,  sec.  698;  18  U.  8.  Stats.  316; 
1  Sup.  Rev.  Stats.  135. 

BocordH.— The  certificate  of  the  clerk  is  prima  foot 
evidence  that  tha  record  is  complete  (Tho  Rio  GFand^  19 
Wall.  ITS);  and  his  certiCicite  to  a  depOHitioa  ooataiaed 
It  tho  lecord  that  it  'was  filed  after  trial  of  the  ouae  je  d 
equal  validity  aa  if  formirg  part  of  his  orijjinal  certifioatB 
(The  Samuel,  1  Wheat.  !l);  but  his  oertitiuate  cannot  lie 
received  aa  evidence  that  papara  were  used  in  the  oonrt 
below  and  have  beea  lost.  (The  Grajieahot,  9  WalL  129; 
7  Wall.  6G3.)  TfaeSapremeCoarthcara  the  cause  in  the 
Sist  inataiiue  upon  the  evidsuce  transmitted  (The  Loodon 
Packet,  2  Wheat.  371);  and  if  the  proof  is  delicient,  the 
oauae  ma;  be  uontioueii  with  leave  in  produce  farther 
prooL      (I'he  Samuel,  1  \\^leat.  9.) 

§  212>  Cane*  n-here  quealion  of  Jnrla. 
dlctloB  only  reTlen'ed.,  'wilhoat  reiiara 
«iice  to  BDioiint- — That  in  all  cases  where  a 
final  judgment  or  decree  shall  be  rendered  in  a 
circuit  court  of  the  United  States  in  ■which  there 
shall  have  been  a  question  involving  the  jurisdic- 
tion of  the  court,  the  party  against  whom  Uie 
judgment  or  decree  is  rendered  shall  be  entitled  to 
an  appeal  or  writ  of  error  to  the  Supreme  Oontt  of 
the  tJnited  States  to  review  snch  judgment  or  de- 
cree without  reference  to  the  amount  of  the  same; 
but  in  cases  where  the  decree  or  judgment  doesnot 
exceed  the  sudi  of  five  thousand  dollars,  the  Sti- 
Court  shall  not  review  a^'j  i\Mcs^,\cfn.  vaimd 
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upon  the  record  except  such  question  of  jftriadic- 
tion;  such  writ  of  ei-ror  or  appeal  shiil!  be  taken 
and  allowed  under  the  same  provisions  of  law"  aa 
apply  to  other  writs  of  error  or  appeals,  except  as 
provided  in  the  next  following  section.  Sec.  3. 
That  in  cases  of  judgments  or  decrees  mentionedin 
the  first  section  of  this  act,  and  heretofore  rendered, 
where  the  period  of  limitation  for  taking  writa  of 
error  or  apjjeals  in  other  casea  has  not  expired,  ap- 
peals or  writs  of  error  may  be  sued  out  at  any  time 
within  one  year  after  the  passage  of  this  act, 
(Approved  Feb.  S.-),  188D;  25  IT.  S.  Stats.  693.) 

5  213.  Judgement  or  decide  OD  i-evlew. 
— The  Supreme  Court  may  ailirm,  modify,  or  re- 
verse any  judgment,  decree,  or  order  of  a  circuit 
ooort,  or  district  court  acting  aa  a  circuit  court,  or 
of  a  district  court  in  prize  causes,  lawfully  brought 
before  it  for  review,  or  may  direct  such  judgment, 
decree,  or  order  to  be  rendered,  or  such  further  pro- 
ceedings to  be  had  by  the  inferior  court  aa  the  jus- 
tice of  the  ca.se  may  require.  The  Supreme  Court 
Rhall  not  issue  execution  in  a  cause  removed  before 
it  fj-om  siicli  courts,  hut  shall  send  a  special  man- 
Jate  to  the  inferior  court  to  award  execution  there- 
on.    (Rev.  Ktats.  sec.  701.) 

Review. — The  juilgment  of  tlio  circuit  court  upon  a 
ilea  to  tlia  junsdictiun  willmit  he  reviewed  upon  petition 
or  inanilamuB.  (Ex  parte  Railway  Co.,  103  U.  8.  794.) 
On  affirmance. ^The  circuit  court  has  no  powerto 
nodify  a.  decree  which  has  been  affirmed.  (Chairea  v.  U. 
i., 3 How.  611;  Soathardv.  RasseU,  16How,  547.)  Soon 
.ffirmanoe  of  a  decree  diamiHsing  the  hill.  (Daraot  v. 
'laaex  Co.,  102  U.  S.  55.1.)  Persons  not  parties  to  a  de- 
ree  of  distribution,  who  appear  after  decrea  aSttTO»&.,^ii'*^ 
laim  their  share  therein.     (Ex  parte  H.o■waTl,\l^'^o^^■V'u'■"^ 


(§218  

Ou  reverwil-^It  the  iHdgiQont  be  reveraed  nndjndg- 
Toeat  for  defendant  be  entered,  the  circnit  court  cannot 


I' 
nant  a  new  trid  (Ex  parte  Uubnqite  &  Pau.  K.  1  WalL 
69J;  and  it  revaraed  with.  direotionB  to  anter  indgaient  for 
plaintiff  in  errur,  jadgmeni  ghouhl  be  euforoed  with  ccetB. 
(McKuightv.  Craig,  S  Crauch,  1S3,)  Ono  special  findii^ 
oaf  ore  the  court  without  »  jury,  the  circnit  court  on  re- 
Tersat  may  proceed  to  try  other  iHsuea.  {Ex  parte  French, 
91  n.  B.  423.)  It  no  aapei-imUas  haa  been  obtained,  are- 
vars«l  will  not  vacate  a  gale  under  a  decree,  (South  Fork 
(Janal  Co.  v.  Gordon.  2  Abb.  U.  xS.  479.)  A  reversal 
Whiah  directs  reEtitutton  of  money  must  be  obeyed  as  far 
M  pntetii»ble  by  the  distributees.  (Ex  parte  Morrie,  9' 
Wall.  fi05.) 
frocesdings  after  mandate.— Where  the  mandkte 
reniiirvs  only  the  execution  it!  the  decree,  the  circuit  oonrt 
ia  boHud  thereby,  although  tho  juri»dittion  in  not  alleged 
in  the  pluadinga  (»killem  v.  May,  S  Ciaacb,  SfH];  but 
where  the  utuudate  is  uncertain  and  smbigucua,  it  tun  A 
right  to  reaort  to  the  opinion  duliverHd  at  Uie  time  to  H- 
aiBtmeKpoandingit  (Weflt  v.  Brashaar.  U  Petera,Bl.)' 
The  inferior  court  is  bound  by  the  deuree  of  the  Sapreme 
I.  Oonrt,  and  mnst  carry  it  into  exeuution  according  to  tbe 
h  mandate.  (Sibbald  v.  United  States,  12  Petcn,  488; 
I  Weat  V,  Brasliear,  14  Peteni.  61.)  When  ihe  direction  in 
I  -the  mandate  is  preciae  and  unambiguouB,  it  la  the  dnty  of 
k  the  circuit  cnnrt  to  carry  it  into  execution.  (Wert  Vi 
k  A-aahear,  14  Peters,  51.)  On  dewurrer  overruled  bj  thB 
L.Buprcme  Court,  the  party  will  uut  be  permitted  to  lila 
■  other  demurrers  after  the  remand.  (Hitohcoclc  v.  Golvet- 
I,  3  Wooda,  2(i9.)  The  alhiwanoe  of  n  BUpplemenUl 
nrer  after  maudate  is  in  the  discretioit  of  the  court. 
L^tWilliams  r.  Gibba,  20  How.  635.)  So  the  ckimant  in 
^Mlluaion  may  amend  his  answer  after  return  of  mandate. 
b(Ibe  Feniuylvauia,  12  BlatchL  67.)  A  party  cauuot  file 
K  pleadings  i[  the  rights  of  the  parlies  are  tinally  d&- 
mined.  (Stewart  t.  Salamon,  97  U.  S.  361.)  Ttw 
I  nuuidate  in  case  o<  a  veeael  released  on  atipnlatiun  io  tiiA 
V>distri(it  court  operates  without  any  appeal  to  the  Sapranw 
J  (^Drt.  fTlieLadyPike,9GU.S.46l;BeeExpartBSawyer, 
f-iSI  Wall.  235.1     Attnchmeul  cannot  WiaauBA  tot  wftwal 
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to  obey  the  onBianl  judgment  awarding  a  mandamua,  but 
an  aliiia  writ  will  he  issued.  (United  States  v.  Kendall,  5 
Craiicli.  SSa.}  Costs  may  bo  taxed  aftar  receipt  of  man- 
date, and  be  entered  wunc  pro  i'hik:.  (SiEer  v.  Many,  16 
How.  98.) 

§  214-  YVrlts  of  erenr  nud  appeals 
fVom  Xerrgtorinl  courts. — No  appeal  or  writ 
of  error  shall  hereitfLer  be  allowed  from  any  judg- 
ment or  decree  in  any  miit  at  law  or  in  equity  in 
tlie  supreme  court  of  tLe  District  of  Cohimbia,  or 
in  the  supreme  court  of  any  of  the  Tei-ritoriea  of 
the  United  States,  imlesg  the  matter  in  dispute 
shall  exceed  the  sum  of  five  thousand  dollars.' 
This  section  shall  not  apply  to  any  case  wherein  is 
involved  tbe  validity  of  any  patent  or  copyright, 
or'in  which  ia  drawn  in  question  the  validity  of 
any  treaty  or  statute  of,  or  an  authority  exerdsed 
under,  the  United  States;  but  in  all  such  cases  an 
appeal  or  writ  of  eiTor  may  be  brought  without 
i-egard  to  the  sum  or  value  in  dispute.' 


In  general.— The  final  Judgments  of  the  aupreme 
court  of  Washington  Territory  in  criminal  oases  can  be  re- 
viewed only  when  the  Constitution  or  a,  statute  or  traa^ 
ia  drawn  in  question.  (Watts  v.  Wash.  Ter.,  91  U.  S. 
5S0.)  If  the  criminal  escapes  and  is  not  within  the  con- 
trol oF  the  court  either  actually  or  constructively,  this 
court  will  refuse  to  hear  tbe  easa  unless  ha  submits  to 
the  jurisdiction  of  the  court  below.  (Smith  v.  U.  S.,  04 
U.  S.  97. )  If  the  supreme  court  of  the  Territory  correctly 
reversed  the  decree  of  the  district  court,  its  decree  will  be 
affirmed.  (U.  8.  V.  Hart,  6  Wall.  770.)  ]n  order  that 
the  Supreme  Court  may  take  jurisdiction  it  mnHt  appear 
on  the  record  that  the  question  Was  raised  and  decided,  iu 
the  lower  court.  (Lownadale  v.  ParriaVi^  "So-«.'KS^^, 
Where  tbeqaestion  relates  merely  tu  ttie  cwitAni?,  "^^  ''-^* 
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vatea  fur  the  removal  of  a  comity  Beat,  the  vaJuo  I 
intereat  cannot  be  computed.  (Potts  v.  Cliumuaro,  ys 
U.  S.  356.)  A  CBHB  in  eqaity  ina,y  be  taken  up  by  appeal, 
altliODgli  it  -W3.a  reuioveil  into  tiie  aapreme  court  of  the 
Territory  by  writ  of  error.  (Brewster  v.  Wakefield,  22 
How.  lis.)  Tlie  smouut  required  to  appeal  from  the 
supreme  uourt  of  WyomiD^  ia  one  tliouaand  dollars,  and 
this  olao  in  eaaea  wliera  tlie  United  States  are  appelWts. 
(U.  S.  V.  U.  P.  It.  Co.,  105  U.  S.  •2I>3.)  A  prooeedioglor 
.Allotment  of  duwur  lu  a  law  actiuj  cannut  be  taken'by 
il,  althcngli  nut  carried  do  according  to  the  forma  tit 
ommon  law.  (Parrish  v.  Ellia,  16  Petara.  151.)  A 
^gor  may  appeal  alone  from  a  decree  direotmg  a 
{oredosiini,  and  aubBequent  licu-holdeta  need  not  join. 
(^WBter  V.  Wakefield,  22  How.  US.J  If  neither  party 
!  Itad  any  interest  in  the  property  in  diepnte,  no  appettl  can 
be  taken.    (Lownsdala  v.  Farrish,  31  How.  SGO.) 

Jurisdictional  amount. ^ThejnrisdictioniUainoDnt^ 
trbich  by  sections  702  and  IDll  of  Revised  Statntes,  wu 
Kquirod  to  be  over  K^OOO  for  the  Territory  of  WaaluDg- 
tott;  and  by  aoctiona  702  and  I0O»,  over  81,000  for  wwy 
oilier  territory;  and  by  section  '05,  aa  amended  by  aeciaon 
4of  the  Act  cf  February  25,  1870  [20  Stat,  at  L.  321), 
over  S2,500  for  the  District  of  Columbia.  In  all  tkeap 
prior  atatntea  (aectiona  702,  706,  1909,  1911)  and  the  Aot 
of  1879,  it  was  said  that  this  court  was  to  review  the 
judgments  and  decrees  "in  the  same  manner  and  iindar 
the  samo  regulationH  "  provided  as  to  the  final  judgment* 
and  decrees  of  a  circuit  ciinrt.  These  prior  proviaiona  »re 
not  repealed;  and  no  jnriediction  everexisted  inthiacoart 
to  review  by  writ  of  error  or  appeal  the  judgment  of  ■ 
oiruuit  court  in  a  crinuDal  case,  (Famsworth  v.  Territory 
of  Montana,  129  TJ.  S.  104.) 

Writ  of  error.  —No  writ  of  error  lies  from  a  Territorkl 
conrt  to  the  Supreme  Court  uoleaa  some  Act  of  CongreM 
provides  therefor  (Clarke  v.  Itazadone,  1  Cranch,  S12),  and 
the  action  of  a  Territorial  court  refusing  to  set  aside  » 
judgment  by  default  is  not  reviewable.  McAllister  v. 
Kuhn,  96  U.  S.  87;  see  Kerr  v.  Clampitt,  05  U.  S.  188. 
A  writ  of  error  does  not  lie  t-i  an  order  refusing  a  motion 
far  a  new  trial  (lieiteusdorfer  v.  %Vii\il>,  21    How.   178; 


Sparrow  v.  Strong,  4  Wail.  S84);  nor  to  n  judgmeni 
rcvereing  a  judgment  \ritk  instructions  to  s-vard  a  venire 
fiiciaa  lie  novo.  (Brqwn  v,  UniouBank,  4  How.  465.)  A 
writ  of  error  to  an  order  setting  aeide  a  return  to  an  exe- 
cution will  not  lie.  (Wells  v.  McGregor,  18  Wall.  188.)  A 
judguient  aastaining  a  denmrrer  or  a.  jadgment  aSinning 
aui:£  deciaion  is  not  final  if  it  awards  a  prucedmido.  {Uol- 
conib  V.  McCnflick,  20  How.  S52;  Miners'  Bank  v.  U.  S., 
n  Hnw.  213.)  A  writ  of  error  in  an  attachment  suit  will 
not  Tiring  up  for  review  upon  points  neceaaary  to  anstain 
tho  attachment  (Leitenadorfer  y.  Webb.  30  Hnw.  !7tt]; 
ni>T  will  it  lio  when  the  only  dispute  is  a  ouunter-claim,  if 
the  amount  is  lesa  than  one  thousand  dolUm  (Nsiglu  v. 
Rutledge,  100  U.  S.  OTS);  hut  in  a  auit  on  a  concract  for 
the  sale  of  a  mining  claim,  if  the  property  and  the  rent 
combined  exceed  one  thonsand  dollara,  a  writ  of  error  will 
lie.  (Stinaon  v,  Donaman,  20  How.  461:  see  Sparrow  v. 
Strong,  3  Wall.  (17.) 

§  215.      Utah   Territory A  writ  of  error 

from  the  Supreme  Court  of  the  United  States  to 
the  supreme  court  of  the  Territoiy  ahall  lie  in 
:;rimmal  casea  where  the  accused  sliall  have  been 
sentenced  to  capital  punishment  or  convicted  of 
aigamyor  jwlygamy.  (18  TJ,  S.  Stuts.  254;  1  Sup, 
Elev.  Stats.  108.) 

Utftll. — A  writ  of  error  lies  to  the  supreme  court  of 
Jie  Territory  of  Utah,  where  defendant  has  been  convicted 
if  bigamy  or  polygamyi  or  aentenceJ  to  death  for  any 
Time.  (Wigpns  v.  People,  93  U.  S.  465;  Walker  v. 
Jtah  Terr.,  99  U.  S.  !30.)  A  judgment  will  not  be 
eversed  merely  because  a.  challenge  for  favor  was  auB- 
ained;  but  if  there  ia  error  in  the  form  of  the  judgment, 
i  may  be  reversed  and  the  case  remanded  for  correction. 
Roynoldsy.  U.  S.,98U.  S.  145.)  Where  a  diatrict  court 
1  the  Territory  of  Utah  refuses  to  issue  a  writ  of  habeas 
3rpna  involving  the  qiieation  of  personal  freedom,  an 
pfJeal  lies  to  the  Sapreme  Court  from  ita  orAer  ami  "'jo.&.t 
lent  of  refusal,     (In  re  .Snow,  r20  U.  S.  'it*.^ 


1'- - 
§  216.  't'erritoi-lal 
on  appeal. — That  the  appellate  jonsdiction  of 
the  SiipreTno  Court  of  the  "United  States  over  the 
judgrDeuts  und  decrcca  of  said  terntorial  courts  in 
cases  of  trial  by  jui-y  Bholl  he  exercised  by  wiit  of 
eiToi-,  and  in  all  other  cases  by  appeal,  aceording  to 
such  rules  aud  regulations  as  to  foi-m  and  modes  d 
proceeding  as  the  said  SiijireniB  Court  have  pre- 
scribed or  nmy  hereafter  prescribe;  provided,  that 
on  ap]]eitl,  instead  of  tbe  evidence  at  hirge,  a  atate- 
mentofthe  facts  of  the  ciisein  the  natureof  aBpe^al 
verdict,  and  also  tlie  viiliugs  ol  the  court  on  tiie 
admission  or  rejection  of  evidence  ■when  excepted 
to,  shall  be  made  and  certiSed  by  the  court  belov, 
and  transmitted  to  the  Supreme  Coiirt,  together 
with  the  tinnscript  of  the  pi'oceeflingB  and  judff- 
inent  or  decree;  but  no  appellate  proceedings  in 
(iaid  Supreme  Court,  heretofore  taken  upoa  any 
such  judtiment  or  decree,  shnU  be  invalidated  Ij^ 
i-eason  of  being  instituted  by  writ  of  error  or  l^ 
appeal;  and  provided  further,  that  tlie  appelUt*- 

court  may  make  any  oirler  in  any  case  bei'etofGni 

appealed,  which  may  be  necessary  to  save  the  rights 

1   of  the  parties;   and  that  this  act  shall  not  apply  to 

oases  now  pending  in  the  Supreme  Court  of  the 

I  United  States  wLei'o  the  record  has  already  best 

I  filed.     {18  U.  8.  StatB.  2T;  1  Sop.  Rev.  Stata.  IS.) 

Hote. — To  entitle  to  im  appeal,  the  case  must  b«  VM 

[  tried  by  a.  jury.    (StriugfeUow  v.  L'nin,  99  U.  S.  CIO;  Oan^ 

^  non  V.  Pratt,  99  U.  S.  GI9.)    If  the  territorial  lupMni* 

court  afErma  the  judgment,  it  adopts  the  lindinga  aa  tt« 

'  own  for  tlie  purpoae  of  an   appeal   (Striiij{fel1ow  v.  Cain, 

!»  U.  a.  610;  Cannon  v.  Pmtt.  90  U.  ^.  GI 9);  but  if  i% 

reverses  the  jadgment,  it  should  make  other  tiniliuga,  ao 

I   tbst  the  ^siae  may  be  taken  im  a^xieaL     (atringfelloir  v. 

L..  -      ^  p.  S.  aio.) 
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§  217-  When  a  Xerritory  becomes  a 
State  aftei-  Judgment  or  decree  in  ter> 
rltorlal  court.  —In  all  cases  wiieie  thn  judgment 
or  decree  of  any  court  of  a  Territory  might  be  re- 
viewed by  the  Supreme  Court  on  writ  of  error  or 
iippeal,  such  wri^  of  error  or  appeal  may  be  taken, 
within  the  time  and  in  the  manner  provided  by 
law,  notwithstanding  such  Territory  has,  aftersuoh 
judgment  or  decree,  been  admitted  as  a  State;  and 
the  Supreme  Court  shall  direct  the  mandate  to 
such  court  as  the  nature  of  the  writ  of  en-or  or  ap- 
peal requires.     (Rev.  Stats,  sec.  703.) 

It  resta  witii  Congress  to  declare  how  the  juilgnionts  of 
tflrritoiial  courts  shall  be  carried  into  execution,  or  re- 
viewed upon  appeal  or  writ  of  error  (Hnnt  v.  Palao,  4 
Hcj».  689;  Banner  v.  Porter,  9  How.  235);  but  concurrent 
iegielation.  State  aud  Peileriil,  is  neceasaiy  in  respect  tO 
3aseH  pending  in  the  Supreme  Court  for  review  to  enable 
the  Supreme  Court  to  Bend  dowu  the  maudate  forfortlier 
arocoedings  in  the  projier  tribunal.  (Benner  V.  Porter,  9 
How.  235.)  After  a  Territory  has  been  admitted  as  a 
^tate,  no  writ  of  error  or  appeal  lies  from  the  Territorial 
;onrt  without  the  aid  of  gome  act  of  CongresB.  (Hantv. 
Palao,  4  How.  589;  Shephard  v.  Wilson,  5  How.  210; 
MeNnlty  V.  Batty,  10  Mow.  72;  Preaton  v.  Bracken,  10 
Bow.  81.     See  Freeborn  v.  Smith,  2  Wall  160.) 

§  218-  •Inde^menta  and  decruee  of  dlH- 
trlct  roEtrts  In  citfies  tranHTerred  from 
rerrttorlal  courts.  —  The  judgments  or  de- 
ireea  of  any  district  court,  in  cases  transferred 
lO  it  from  tlie  superior  court  of  any  Territory, 
ipon  the  admission  of  such  Territory  as  a  State, 
mder  sections  five  hundred  and  sixty-seven  and 
ive  hundred  and  sixty-eight,  may  be  reviewed 
nd  revei-sed  or  affirmed  upon  writs  of.  e^ot 
ued    out    of,    or   iippoals    taken   to,  tVe.  ¥>w\iTca\B 
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Court,  ill  the  same  manner  as  if  such  jiiclg- 
ments  or  decrees  had  been  rendered  in.  said  su- 
perior court  o£  aiich  Territory.  And  the  man- 
dates and  all  writs  necessary  to  the  exercise  of  the 
appellate  jurisdictioQ  of  the  Supreme  Court  in 
such  cases  shall  be  directed  to  svich  district  court, 
which  shall  cause  the  saiiie  to  be  duly  executed  and 
obeyed.  (Bev.  Stats,  sec.  704.  See  sections  567 
and  569.) 

§   219-      •lud.Knieiits  and  decrees  of  ■«• 
preme  court  of  niHtr-icrt   of  Volumbla. — 

The  final  judgment  or  decree  of  the  supreme 
court  of  the  District  of  Columbia,  in  any  ca 
■w  here  the  matter  in  dispute,  exclusive  of  costs,  t 
Deeds  the  value  of  tventy-five  hundred  dollara, 
may  be  re-examined  and  revised  ov  affirmed  in  the 
Supreme  Court  of  the  United  States,  ui>on  writ  of 
error  or  appeal,  in  the  sauie  manner  and  under  the 
same  regulations  as  ai-e  provided  in  cases  of  write  of 
error  on  judgments  or  appeals  from  decrees  rendered 
in  a  circuit  court.     (Rev,  Stats,  sec.  705.) 

The  amount  wbb  increased  from  one  tliunss-nd  to  til 

ty-flva  huudreil  dollars  by  Act  of  Feb.  25,  ISTfi.  (20  U. 
3,  Stata,  320;  1  Sup.  Rev,  Stata.  419.) 

Writs  rf  error. —A  writ  of  error  lies  to  ajudRraentei. 
tered  on  an  agreed  Htatemetit  (U.  S.  v.  ElioBon,  16  Fetera, 
291);  or  to  a  jadgment  awarding  a  peremptory  mandunilB 
to  restore  aparty  to  office  (Columbmn  Ina.  Co.  v.  Wheel- 
wriKlit,  7  wheat.  534)i  or  a  jadpuient  remanng  a  par^ 
fruni  office  (U.  S.  v.  Addison,  22  How.  174);  or  to  a  jn^ 
ment  f  <ir  oondemnation  of  land  (Railroad  Co.  v.  Chnn^ 
18  Wall.  62);  or  to  a  judgment  quaatuDg  on  tnquiutiotttrf 
damages  (CnatiM  v. Ceorgetowij  &  A-  Tnmpike  Go.|  8 
Cranch.  23.1;  Baltimore  A  P.  R.  Co.  v.  Trostees.  91  U.  S. 
.   J27);  tirtuaJadg]nButiniavoToidcfenda,nto^-.adeiBaRrw 


to  the  evidence  (Baiik  v.  Smith,  U  Wheat.  171);  but  not 
after  pleading  to  the  merita  after  demurrer  to  a  plea  in 
abateruont  ia  sustained.  (Stanton  v.  Embrev,  93  U.  S. 
618;_Bellv.  EailroaJ  Co..  4  WaU.598.)  So  if  a  plaintiff 
roplieB  de  noi'o  after  demurrer  sustained  he  waivea  all  right 
to  a  writ  of  error.  (Clearwaber  v.  Meredith.  1  Wall.  25. ) 
A  party  may  sua  out  a  writoferrorto  a  judgment  rendered 
againathim  ill  favor  of  a  corporation,  although  the  State  law 
incorporating  it  provides  that  no  writ  of  error  sliaJl  be  al- 
lowed. (Young  V.  Bank,  4  Crouch,  384.)  The  regula- 
tions for  removal  on  writs  of  error  of  appeal  are  the  same 
as  from  circuit  eonrts.  (Thompaoa  v.  Eiggs.  5  Wall.  663. } 
A  writ  of  error  will  not  lie  to  a  decision  upon  a  motion  for 
a  new  trial  (Marine  Ina.  Co.  v.  Young,  5  Crancb,  187)  j  or 
to  a  refusal  to  qnash  aca.  so.  issued  upon  a  judgment  Oerti- 
iied  from  a  justice  of  the  peace  (Mountz  v.  Hodgson,  4 
Cranch,  324);  or  to  a  refusal  to  grant  a  motion  to  set 
aside  a  judgment  (Connor  v.  Feugh,  13  How.  394);  or  to 
ajudgraentof  supreme  court  of  District  vf  Columbia  ina 
criminal  case  (U.  .S.  V.  Moore,  SCraiicb,  159);  ortoanorder 
quashing  an  inijuisition  of  damages  iu condemnation  of  land 
and  ordering  a  new  inquisition.  (Ches.  t  0.  Canal  Co.  V. 
Unian  Bank,  8  Peters,  259. )  A  tenant  in  possession  who 
is  not  a  party  t^  an  action  of  ejectment  cannot  sue  out  a 
writ  of  error  to  a  judgment  against  a  casual  ejector.  (Con- 
nor v,  Peugh,  18  How.  394.)  A  writ  of  error  does  not  lie 
to  a  certificate  of  the  findings  of  a  jury  in  the  trial  o£  an 
issue  sent  from,  the  orphans'  court,  although  exceptions  may 
liBvo  been  obtained  (Van  Neas  v.  Van  Ness,  6  Uow.  62; 
Brown  V.  WEey,  4  Wall  165);  or  when  an  issue  ia  sent  to 
a  jury  to  determine  who  is  entitled  to  letters  of  adminia- 
tration,    (VanNess  v.  Van  Ness,  6  How.  02.) 

Appeals. — An  appeal  lies  from  a  decree  for  the  sale  of 
property  under  a  mortgaije  (Ray  v.  Law,  3  Cranch,  179); 
ur  from  an  order  dismissing  a  petition  aeeki tig  to  revoke 
tbo  probate  of  a  will  (Carter  v.  Cutting,  8  Cranch,  251); 
but  not  from  an  interlocctory  order  dissolving  an  injunc- 
tion (Young  V.  Grundy,  6  Cranch,  61);  or  a  judgment  re- 
fusing to  appoint  appellant  guardian  of  a  minor  (De  Kraft 
f.  Barney,  2  Black,  704;  Ritchie  v.  Maaro,  2PetoTO,ia.4V, 
ir  from  an  order  awarding  the  writ  oi  liabere  facias  pd*m.b- 
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fioneia  to  ft  imiuliaaer  fttaaala  under  Jeereti  uf  cnurf, 
Iftji  V.  May,  3  Black,  541.)  A  purohaabr  cannot  app^d  it 
a  decree  setting  aside  an  order  coniinmijg  a  sale  aireata 
aaother  Bate  oE  the  pFO|>erty  to  be  had,  (B|itterlield  v. 
Usher,  91  U.  S.  S'lOJ  The  allowance  of  coiiiiniaiiona  to 
an  executor  is  duuretionury,  and  no  appeal  lies  from  wi 
order  therein! .  (Nichols  v.  Hodgea,  I  Viitvi-a,  662j  West 
\:  Smith,  8  How.  40«.) 

Amount.— The  value  oF  the  matter  in  <lispute  is  deter- 
tjiined  by  the  judguieut,  'n'tthuut  adiiiug  ititereit  and 
i.'iistB,  sud  if  itlsloHHthau  twenty -five  hundred  dollars  the 
^use  will  be  diamiB»e<I.  (Pierce  v.  Coi.  0  Wall.  786;  B^ 
mad  Co.  V.  Grant,  98  U.  S.  SOSsEailroadCo.  v.  Trook.  |00 
IT.  S.  112.)  laauoctionofreplevin  the  value  of  the  arliije 
rspluvied  is  the  natter  in  digjjute,  and  must  exceed  tvot- 
ty-five  Lnudred  dollars.  (Peyton  v.  Boberteuii,  9  Whn^ 
>'i27.)  The  difference  between  the  sum <ilutnied  and  t^ 
amount  recovered  must  exceed  twenty-live  hundred  An- 
Um  (Wise  V.  Columbia  Turnpike  Co.,  7  Cranch,  276);  bat 
)f  the  vervlict  is  for  the  defanilant,  the  sum  claimed  in  HA 
declaration  ia  tlie  amount  in  dispute,  and  must  exeWt 
twenty-live  hundVed  dollars.  (Soott  v.  Luut,  6  PetQl% 
349;  U.  a  V.  McDaniel,  6  Peters,  fiM.)  An  appeal  wffl 
not  lie  fr.'m  a  decree  diamissing  a  bill  for  tlie  sale  of  i,  lot 
iinder'a  deed  of  trust  to  secnre  one  thouimnd  doUartL  al- 
though the  lot  ia  worth  more  than  twenty-five  hnndnd 
dollws,  and  the  real  question  is  whetlier  the  debtor  u 


'  Bank  v.  Hoof,  7  Pete 

omplainants  join  in  one  IhU  »„_ 

obtain  a  joint  decree,  the  defendant  may  appeal,  altltonflj> 


168.)    When  s. 


etenh 


the  amount  claimed  by  each  is  less  than  tweuty-flve  htuir- 
dred  dollars  (Market  Co.  v.  HofTinan,  101  U.  S.  112);  bat 
if  a  complaimint  joins  distinct  causes  of  action  agtuiut 
diBtinct  parties,  he  osnnot  appeal  from  a  decree  diamilliDf 
the  bill  if  the  claim  sffaiust  each  is  less  than  twenty-tlvB 
hundred  dollars,  aIthon(fh  the  a^Kregatfl  exceeds  ttat 
amount.  (PivinyCu.  v.Mulford,  100 U.  S,  147.) 

Heveraal  or  afBrmance.— H  defendaut  plead  noil- 
asanmpsit  in  au  action  sounding  in  tort,  the  judgment 
will  be  reversed  (Garland  v.  Davin,  4  How.  137):  and  in 
mich  awe  the  cause  will  lie  remanded,    (i  Jarlaiid  v.  Dorii, 
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4  How.  13l.>  The  omiaaion  of  an  allegation 
protest  ia  an  action  againit  tbe  uuiorser  of  i 
of  exchaags  ia  grouiiil  for  revoraal  (Sl[>cum  v 
CraDch,  2*21);  and  any  fanlt  which  la  a  goad  ground  for 
arresting  the  judgmeut  may  be  assigned  aa  error  (Slocum 
V.  Pomeroy,  G  Crnnch,  221);  liut  no  point  ariBing  on  the 
pleadings  or  evidence  that  ia  not  made  and  consiitered  be- 
low can  be  urged  in  Supreme  Conrt.   (Brocket  v.  Broctet, 

5  How.  60 1 . )  An  error  in  entering  the  case  on  the  docket 
may  ba  corrected  bj  the  record  filed,  and  a  mere  clerical 
omiasion  of  a  word  in  a  prayer  for  an  appeal  will  not  be 
fatal,  (Adams  v.  Law,  16  How.  144.)  VVhen  a  caae  ia 
nut  properly  presented,  it  may  be  remanded,  with  leave 
to  amend  pleadings  and  take  further  evidence.  (Comba 
V.  Hodge,  21  3ow.  397;  Eatho  v.  Lear,  7  Peteca,  130.) 
When  a  person  retires  from  office  while  a  writ  of  error  to 
a  judgment  refusing  a  mandamus  is  pending,  the  suit  must 
be  diBmisaed_  (United  States^  v,  Boutwell,  17  WalL  604); 

and  if  he  retires  after  the  writ  of  error  has  been  sued  out, 
bis  SDCcesBor  cannot  be  subscdtuted  as  a  party.  (United 
States  V,  Boutwell,  16  Wall  B04.)  An  erroneous  decree 
will  not  be  reversed  on  the  ajmoal  of  a  party  who  is  not 
prejudiced  thereby.  (Camjib^  v.  Pratt,  2  Peters,  354.) 
§  220,  Cases  irhere  matter  in  dispute 
excoeda  one  linndred  dollars. — The  writ  of 
irror  or  api>eal  providpd  \iy  the  preceding  gection. 
Dfty  be  allowed  in  any  case  where  the  value  of  the 
natter  in  dispute,  exclusive  of  costs,  is  less  than 
ine  thousand  dollars,  but  more  tliaa  one  hundred 
lollora,  upon  the  petition  in  writing  of  either 
arty,  accompanied  by  a  copy  of  the  proceedings 
Dinplained  of,  and  an  assignment  of  erroi's,  exhib- 
»d  to  any  justice  of  the  Supreme  Court,  if  said 
iBtice  is  of  opinion  that  such  errora  involved 
aestion  of  law  of  such  extensive  operation  as  to 
inder  a  decision  of  them  by  the  Supi-eme  Court 
ieirable.  The  allowatice  in  auch  ease  shall  Vie  V^ 
le  written  order  of  eaid  justice,  ditetrtiei  ^ft^Soa 


clerk   of  the  Supreme  Court  of  said  district,  to 

"  3W  the  appeal  and  isaiie  the  writ  of  error.  {Efl' 
Stats.,  sec,  706.) 

Hate. — The  appeal  will  be  disniisBed  if 
law  of  extensive  application  is  involved. 

Eeetl,  2  Wall.  19S. }    So  if  judgment  ia  for  less  t 

hundred  doUars  a  writ  of  error  cannot  be  sued  ont, 
although  the  amount  cLiimed  wai  more  than  that  Bum. 
(Wiae  Y.  Columbian  T.  Co.,  7  Cranch,  276.) 

§   22I>     Appeals     l^om     the      court     »£ 

olainin.— An  appeal  to  the  Supreme  Court  shall 
be  allowed  on  behalf  of  the  United  States,  from  all 
judgmentH  of  t!ie  court  of  claima  adverse  to  the 
United  Statea,  and  on  behalf  of  the  plaintiff  in 
any  case  where  the  amount  in  controversy  exceeds 
three  thousand  dollars,  or  where  his  claim  is  for- 
feited to  the  United  States  by  the  judgment  of 
baid  court,  as  provided  in  section  one  thousand  and 
eighty-nine.     (Kev.  Stats,  sec.  707.) 

Note. — An  appeal  is  a  matter  of  ri^bt  which  the  oonrt 
cannot  prevent  and  which  a  party  nay  exercise  at  tuBows 
volition.  (United  States  v.  Adams,  6  WalL  103.)  The 
United  States  may  appeal  from  an  adverse  jud^meiit  of 
the  coort  oi  claims  where  that  court  ia  by  law  required  to 
take  juriadiction  of  a,  olaim  against  it  and  judicially  de- 
termine the  case.  (Vigo's  Case,  21  Wall.  648;  Ex  pkrte 
H  ZeUer,  9  Wall.  244.)    So  when  a  claim  is  referred  to  the 

^B  coortof  claims  by  a  joint  TQBolution(Dickelman  v.  United 
■  States,  9  Ct.  of  CI.  320);  bat  if  a  claim  is  merely  referred 
^1  by  act  of  Congress  to  ascertain  a  particular  fact  to  gnide 
^H  the  United  States  in  the  execution  of  its  treaty  ibraila- 
^M  tiona,  an  appeal  will  not  He.  (Gk  XMute  Atocha,  17  Wall, 
^H  430.)  An  appeal  will  not  lie  from  order  passed  npoak 
^1  change  of  attorneys  (Dismara  v.  United  Statea,  9  Ob  of 
^H  CI.  1);  or  an  order  refnsing  a  new  trial.  (Ex  parte  Kns- 
^H  sell,  13  Wall.  Ufa.)  When  equitable  jarisdiction  U  MB* 
^^^     ieited  in  a  special  case  Vij  b,  »v^ial  act,  no  statement  of 


facts  on  Appeal  ia  necepfoiy,  this  section  not  applying  to 
Biii:h  case.  jIHarvey  v.  United  States,  4  Morr.  Trana.  609.) 
Whoa  the  Uuited  states  sppeals,  only  the  claim  allDwed 


bronght  up,  (United  States  v,  Hickey,  17  WaU.  B.) 
When  the  conrt  oi  claims  failtt  to  find  a  material  fact^  the 
judgment  will  be  reversed;  or  vhen  the  amount  that  tbe 
party  ia  entitled  to  recover  is  not  set  ont  in  the  findiuRB 
(United  States  v.  Claus,  94  U.  S.  73);  nnd  a  refusal  to 
find  a  material  fact  may  be  excepted  to.  (Umted  States 
V.  Adorns,  9  WflU.  601.)  In  the  eiercise  of  ita  general 
juriediotion  appeals  lie  to  the  Sopreme  Conrt  from  judg- 
ments of  the  court  of  claims.  (United  States  v.  Jones,  119 
U.  S.  476.)  An  appeal  taken  before  tJie  right  of  appeal 
has  expired  ia  not  vacated  by  the  appropristion  hy  Con- 
gress of  the  amount  necessary  to  pay  the  judgment. 
(United  States  v.  Jones.  119  U.  S.  476.)  This  section 
authorizea  an  appeal  to  this  conrt  in  behalf  of  tlie  United 
States  from  all  jodgments  of  the  court  of  clainia  adverse 
to  the  United  States.  (United  Stales  v.  Mosby,  133  U. 
S.  273;  United  States  v.  Davis,  131  U.  S.  40.)  Neither 
the  court  of  claims  nor  t^e  Supreme  Court  of  the  Unittd 
States  can  determine  any  claim  against  the  United  States, 
except  ia  cases  defined  by  Congress.  (United  States  v. 
Gleeson,  124  U.  S.  255.) 

Under  this  section  ot  the  Bevised  Statutes,  no  appeal 
ties  from  a  judgment  of  the  court  of  claims  against  the 
United  Statea,  "pro/ormaioT  purpose  of  apptial,"  forlasa 
than  33,000.  (United  Statea  v.  Olocson,  124  U.  8.  255.) 
Nothing  can  be  reviewed  on  appeal  but  questions  of  law. 
(Mahan  v,  United  States,  14  Wall.  169.)  The  judgment 
of  the  court  of  claims  as  to  the  legal  effect  of  the  ultimate 
circnmstAntial  facts  in  a  case  may  be  reviewed  in  the  Sd- 
preme  Conrt.  (Uuited  States  v.  Pugh,  99  U.  S.  265.) 
Xhe  rule  with  regard  to  findings  of  fact  has  no  reference 
to  a  case  of  eqnity  jurisdiction  conferred  by  a  special  act. 
In  Buch  case,  where  appeal  liea,  this  court  must  rtview 
^e  facts  and  the  law  as  in  other  equity  cases  appealed 
rom.  (Harvey  v.  United  States,  105  U.  S.  671.)  If  the 
jourt  of  claims  refuses  to  find  as  prayed,  the  prayer  and 
'efusal  must  be  made  part  of  the  record,  Ihat  the  conn^ 
Day  determine  whether  to  send  it  bbck  Iqi  «>  &&&^%. 
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(MahBiiv.  United  Statea,  14  Wall.  lOfl.)  Where  if  .___ 
not  find  the  amonnt  of  loss,  ita  judgment  wilt  be  reversed 
ou  accouut  of  an  iiiaufGcieut  fiudiag.  (United  States  v. 
Clark,  U  U.  S.  73.)  Where  it  sounds  all  the  evidenoe, 
but  there  woa  no  legal  evidence  to  eatablieh  anch  itaii, 
tbis  court  must  reverse  the  judgment.  (Uaibed  States  y, 
Clark,  SaU.  S.  37,)  Tbe  Supreme  Coort  cannot  ^va  the 
court  of  claims  any  directiona  as  to  what  finding  it  aball 
make,  (United  States  v.  Child  ["United  States  v.  Ad- 
Buis"],  9  Wall.  661.) 

g  222.  Xime  and  manner  «f  appeals 
from  tito  court  of  claln>B.^All  appeals  from 
tiie  court  of  claims  shall  be  taken  within  mustj 
diLjB  after  the  Judgmetit  is  rendered,  and  eliall  be 
allowed  ander  such  regulations  as  the  Supreme 
Court  may  direct.     (Rev.  Stata.  sec.  708.) 

The  limitation  ceoeea  to  run  from  the  time  of  applies- 
tion  for  an  appeal,  and  subsequent  delays  will  not  preju- 
dice the  party.  tUnited  States  v.  Adams,  6  WalL  101.) 
Sacb  appeals  mast  be  taken  within  ninety  days  after  the 
judgment  is  rendered,  but  this  period  is  enlarged  to  nx 
months  by  section  10  of  the  act  in  question.  lu  our  jndg- 
ment,  the  same  right  can  be  exercised  by  the  UuitM 
States  in  any  case  of  the  prosecution  of  a  claim  in  the  dia- 
tri<.t  or  circuit  courts  of  the  United  States  under  said 
act.     (United  States  v.  Davis,  131  U.  S,  40.) 

§  223'  •SudgmenlB  and  decides  of 
State  courts  on  nrlts  of  error.  —  A    final 

judgment  or  decree  in  any  euit  in  the  highest 
court  of  a  State  in  which  a  decision  in  the  6Uit 
lid  hb  had,  where  is  dmwn  in  queatioa  the 
validity  of  n.  treaty  or  statute  of,  or  an  authority 
eaerciseJ  under,  the  United  States,  and  the  decision 
is  ajiainst  the  validity,  or  where  is  drawn  in 
qiientioa  the  validity,  of  a  statute  of,  or  an  aiithor- 
'i'y  ftxerciaed  under,  any  State  on  the  groniid  of 
'  wir  being  repugnant  to  ttie  ConsAsteaXiion.,  'ac^u.^aa, 
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or  Ift-wa  of  the  United  States,  and  the  decision  is 
in  favor  of  their  validity;  or  where  any  title,  right, 
privilege,  or  immunity  is  claimed  under  the  Consti- 
tution, or  any  treaty  or  statute  of,  or  commission 
held  or  authority  exercised  under,  the  United 
States,  and  the  deciaion  is  against  the  title,  light, 
privilege,  or  immunity  specially  set  apart  or 
claimed  by  either  party,  under  such  Constitution, 
treaty,  statute,  commission  or  authority, — may  be 
re-examined  and  reversed  or  affirmed  in  the  Su- 
preme Court  upon  a  writ  of  error.  The  writ 
shall  have  the  same  effect  as  if  the  judgment  or 
decree  complained  of  had  been  rendered  or  passed 
in  a  court  of  the  United  States.  The  Supreme 
Court  may  reverse,  modify,  or  affirm  the  judgment 
or  decree  of  such  State  court,  and  may,  at  their 
discretion,  award  execution  or  remand  the  same 
to  the  court  from  which  it  was  removed  by  the 
writ.     (Rev.  Stata.  sec.  709.) 

Jurisdiction  is  not  conferred  bj^  oonaent.  (MHIb  v. 
Brown,  16  Peters,  525.)  It  is  requisite  tbat  it  should  ba 
apparent  in  the  record  that  one  of  the  qucetions  arose, 
and  that  a  deciaioii  waa  made  thereon.  (Crowell  V.  Ban- 
daJl,  10  Peters,  963.)  The  allegation  that  a  treaty  has 
been  miaconetmed,  in  reCuBin^  to  sanction  a  claim,  la  not 
sufficient  (Chouteau  v.  Marguertto,  12  Peters,  fi07),  or  a 
deciaion  in  accordance  with  the  practice  of  the  State 
court.  {Commercial  lik.  v.  Rochester,  ISWaU.  639.)  It 
must  appear  from  the  record  that  the  act  or  Constitution 
was  drawn  in  queation  (Miller  v,  Kicholls,  4  Wheat.  311), 
or  the  record  should  show  a  complete  title  midor  the 
treaty.  (Hickie  v.  Starke,  1  Fetera,  IM.)  It  is  BufEcient 
if  from  the  facts  stated  such  a,  question  must  have  arisen 
[Harris  v.  Deunie,  3  Petera,  292),  and  that  the  act  waa 
misconstrued.  (Davia  v.  Packard,  6  Peters,  41.)  The 
question  must  appear  to  have  arisen  by  clear  and  neces- 
«ry  intendment  (Uceau  lus,  Co.   v.   Polleja,  Vi  "S^j^kv 
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137},  and  to  have  been  neceaaarily  involved  (ArlDBtnHI^ 
V.  I'reaBitrer,  16  Petera,  2S1;  Mills  v.  Brown,  16  PBtera, 
GC5j,  BO  that  the  State  courb  could  not  have  given,  a  jodg- 
ment  without  deciding  it  (Panoelee  v.  LawranGU,  1 1  WaU. 
36;  affirming  K.  R.  Co.  v.  Bocb,  4  WalL  177),  and  U«t 
the  qaeation  was  decided  in  the  State  coort.  (Commeroul 
Bb.  V.  Buckingham,  5  How.  317;  Smith  v.  Hontar,  7 
How.  73S;  Taylor  v.  Morton,  2  Black,  481;  Coekroft  t. 
Voee,  14  Wail.  5.)  Neither  the  argument  of  counsel  nor 
the  opinion  of  the  court  below  can  be  lonbed  to  for  tibia 

SurpoBe.  (Gibaon  v.  Cbooteitu,  8  VValL  314.)  It  will  not 
e  entertained  if  the  judgment  may  have  been  giroi 
on  grounda  which  that  aeotion  doea  Dot  make  eame 
for  error  (Steinesv.  Franklin  Co.,  14  Wall.  15;  Ketmebee 
B.  R  V.  Portland  K.  R,,  14  Wall.  23);  as  on  the  ooo* 
Btmctiou  of  a  State  statute.  (losncanco  Co.  v.  The  Trea>^ 
nrer,  11  WalL  204.)  It  extends  to  rights  prof  ec^  byUM 
Constitution.  (New  Orleans  v.  De  Armas,  9  Fetera,  22A.\ 
Under  this  section,  the  jorisdictlon  of  the  Snpreme  Conrt 
depends  npon  the  question  invo'ved,  and  not  upon  tW 
citizenahip  of  the  parties.   {French  v.  Hopkins,  124  U.  ft: 


ciBtuna  ii^Dii  rights  and  titles  claimed  nnder  comuiiBsii 
held  or  authority  exerciBed  under  the  United  Stata^ 
as  well  BB  to  rigbtti  claimed  uuder  the  Couatitutioi^ 
laws  or  treaties  of  the  United  States.   (Carson  v.  Dim:- 
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ham,  121  U.  S.  421.)  Compare  Crescent  C 
Bntche  (Union  Co..  120  U.  S.  141;  Providtnt  Sav.  Soo. 
V.  Ford,  114  U.  S.  635.)  This  seut^on  appliea  only  to  ft 
writ  of  error  to  review  a  tinnl  judgment  or  decree  oa  m 
Bait  in  the  highest  coart  of  a  State.  (Faroaworth  v.  Terri- 
tory of  Montana,  12B  U.  S.  104.)  These  sections  do  notoov- 
eracriniinalcase.  (Snowv.  United  States,  118  U.  S.  S46  } 
Section  709  pointa  out  the  cases  in  which  tbe  judgment  Of 
decree  of  the  highest  court  of  a  State  may  be  reviewed  by 
the  Supreme  Court  of  tlie  United  States.  (McKenmt  T. 
Simpson,  129  U.  S.  5Dti.)  Jurisdiction  under  this  aectios 
doea  not  de]ieud  iii>oq  the  citizenship  of  the  iMu-tiea,  bat 
onthe  qnaationa  involved.  (French  v.  HuplcinB.  124  XS. 
a  5iA.)  The  Supreme  Court  can  review f.ueh  a  judgment 
only  when  the  riybt,  privilege,  or  inunanity  claimed  under 
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the  CoDBtitutiDn  or  any  treaty  or  statnta  ol  the  United 
Statea  wtta  Hpecially  aet  op  or  claimed  in  the  State  cou  ' 
at  the  proper  time  and  in  the  proper  way.  (Chappell 
Bradshaw,  128  U.  8.  132;  Leaper  v,  Teiaa,  139  U.  S.  462; 
Spies  V.  IlUnoia,  123  XI.  S.  131;  Baldwin  v.  State  of  Kan- 
Baa,  129  U.  S.  52;  Cbappell  v.  Bradshaw.  128  U.  S.  132; 
32  U.  S.  369;  Lester  v.  State,  139  U.  8.  462.)  This  court 
haa  jutiadlctioD  to  review  the  decision  of  a  State  court 
upon  the  question  of  eKemption  or  iraniunity  from  liability 
under  its  contract,  under  the  Bankrupt  Law.  (Logon  Co. 
N.  Bank  v.  Townaend,  130  U.  S,  67,)  Wher« an nesignee 
in  bankruptcy  claims  certain  property  aa  belonging  to  nim 
under  the  Bankrupt  Act,  and  the  State  court  daoides 
against  hia  title,  tins  court  baa  jurisdiction  to  review  tbo 
deciaion  of  the  State  court.  (Williams  y.  Heard,  140  U. 
S.  529. 

Beviawof  Stata  Judgment,— Where  the  caaewas  de- 
cided on  an  independent  Rfound  broad  enough  to  maintain 
the  ind^ment,  and  not  involving  a  Federal  queation.  this 
court  will  dismiss  the  writ  of  error  without  considering 
the  Federal  question.  (Beatty  v.  Benton,  135  U.  S.  244; 
Marrow  V.  Brinkley.  129  U.  S.  178:  Hale  v.  Akera,  132 
U.  S.  554;  San  Francisco  v.  Itaell,  133  U.  8.  65;  Hopkini 
V.  McLure,  133  tJ.  S.  3S0;  Hala  v.  Akera,  132  U.  S.  B54) 
This  principle  has  since  been  repeatedly  applied  aa  in 
Jenkins  v.  Lowenthal,  1 10  D.  S.  222;  Murdook  v.  City  of 
Memphis,  87  U.  8. ,  20  Wall.  590,  636;  McManus  v.  U'Sul- 
Uvan,  91  U.  8.  578;  Brown  v.  Atwell,  92  U.  8.  327;  ati- 
zens'  Bank  v.  Board  of  Liquidation.  98  U.  S.  140; 
Chouteau  v.  Gibson,  111  U.  S.  2U0;  Adams  Co.  v.  Bnr- 
hngton  &  M.  R.  Co.,  112  U.  8.  123;  Detroit  CityEy.  v. 
:inthard,  114  U,  S.  133;  New  Orle-iis  Water  Works  Co. 
r.  La.  Sugar  Ret  Co.,  125  TJ.  S.  18;  De  SanEsnre  v. 
5aillard,  127  U.  S.  216,  234;  BeaupriS  v.  Noyea.  133  U.  S, 
197.  (Hala  v.  Akera,  132  U.  8.  654).  This  court  has  no 
uriadiction  to  review  a  Judgment  of  the  highest  court  of 
\  State,  unless  a  Federal  question  has  been,  either  in 
spreaa  terms  or  by  necessary  effect,  decided  by  that 
«urt  against  the  plaintiff  in  error.  (New  (Jrlenns  Water 
Works  V.  Louisiana  Sucpr  Ref.  Co.,  125  U.  S.  18;  De 
laoaaure  v.  GaUlard,  127  U.  S.  216;   Mala  v.  A-tBTsA'?''*- 
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n.  S.  654j  San  Francisco  City  and  Cotuity  v.  I' 
U.  S.  66;  SUte,  Carey  t.  Andriano,  138  U.  8.  497.) 
Where  tbe  defendaat,  in  pleading  his  discharge  ander  the 
Bankrupt  Law,  chtimed  a  right  <^  exemption  under  a  law 
of  Congreafl,  But  in  older  to  give  jurisifiction,  Homethiii| 
more  in  neceBsary;  the  jmlgmeut  of  the  State  conrt  mm 
be  a^^nat  the  right  claimed.  Like  ruhnga  were  madi 
in  Gordon  v.  Caldcleogh,  3  Cranch,  StJd;  Stnider  r 
Baldwin.  9  How,  201;  Burke  v.  Gaines,  19  How. 
3S8;  Hale  v.  Gaines,  22  How.  144;  IS  How.  264; 
Keddall  v.  Bryan,  24  How.  420;  Byan  v.  ThomaB,  4 
WalL  603,  (State,  Carey  v.  Andiiano,  138  U.  8.  497). 
To  give  this  court  jurisdiction  of  a  writ  of  error  to  a 
State  court  it  luuEt  appear  affirmatively,  not  only  thata 
Federal  question  was  presented  for  deciHion  by  the  highest 
court  of  tbe  State  having  jurisdiction,  but  that  its  do- 
cisioQ  was  necessary  to  the  det«nnination  of  the  oanu, 
and  that  it  was  actually  decided,  or  that  tho  judgment  aa 
rendered  could  not  have  been  given  withont  deciding  it 
(Davis  V.  State,  139  U.  3.  651  ;  Cook  Co.  v.  Calamet  h 
C  Canal  It  Do.  Co.,  133  U.  S.  6^;  Johnson  v.  Risk,  131 
TJ.  a.  300.)  It  is  essential  to  the  Eierciae  by  thinowrt 
of  reviBory  jurisdiction  overthe  final  judgments  or  deoBot 
of  the  conrta  oF  the  States  that  the  writ  of  error  should 
be  allowed  either  by  a  justice  of  this  court,  or  by  t' 
proper  judge  of  tbe  State  court,  after  ascertaimng  by  i 
examination  of  the  record  that  a  question  cognizable  ht 
was  made  and  decided  in  the  State  court,  and  that  an 
allowance  was  just.ified.  (Gleasonv,  Florida,  0  WalL  779; 
Butler  V.  Gage,  138  U.  S.  62.) 

OoaatitutiDii  and  statutec.  —Where  the  constractim 
of  the  ConBtitution  or  statutes  nf  the  United  States  ia 
volved,  the  decision  mnat  be  against  tbe  title  or  right  set 
up  by  the  party,  and  itmnstappearthathis  title  depended 
upon  the  statute.  (Williams  v.  Norris,  12  Wheat.  117; 
Montgomery  v.  Hernandez,  13  Wheat.  12!);  Ryan  y 
Thomas,  4  Wall.  (i03.)  It  is  not  necoeaary  to  state  a. 
terms  upon  the  record  that  the  law  was  drawn  in  qaestion, 
it  is  ButfiDient  if  it  shows  that  the  law  must  have  been  mis* 
constrned  or  the  decision  could  nob  liave  been  mada. 
jVVUlson  v.  Marsh  Co.,  2  Peters,  245;  Fur 


g  Wall.  44).  If  tba  repugnancy  of  a  atstate  of  a  State 
the  Constitution  of  tlio  United  Statea  was  drawn  iuLu 
ijQeatinn,  or  if  that  qneatiOQ  was  applicable  to  the  oaae, 
tliia  court  has  jurisdiction  of  the  cause,  although,  the  recoriL 
should  not  in  terms  state  a  miscoaitructioD  ol  the  Consti- 
tution of  the  United  States,  or  that  the  repugnancy  oE  the 
atatuta  of  a,  State  to  any  part  of  that  Constitution  was 
drawn  into  question.  (Satterleev.Matthewson,  2  Peters. 
3S0;  Jackson  v.  Lanphire,  3  Fetecs,  2S0.)  When  the 
decision  is  against  the  right  claimed  under  the  Constiiu- 
tion  or  laws  of  the  United  States,  a  writ  of  error  will  he 
to  bring  the  judgment  of  the  State  court  before  this  court 
For  re-exaniination  and  revisiou.  (Ablemai.  v.  Booth,  31 
How.  506.)  The  statute  must  be  specially  act  up  by  the 
party,  and  the  deciaion  must  be  ai/aiit^  the  claim  (Mont- 
gomeiy  V.  Hemaodez,  12  Wheat.  1291;  hut  the  point  must 
be  raised  and  decided  against  the  party  applying  for  the 
writ  in  the  State  court  to  which  tlia  writ  IB  directed, 
(t'amey  v.  Towle,  1  Black.  350.)  The  point  most  bo  dis- 
tinctly raised  in  tho  court  below  (Hoyt  v.  Sheldon,  1 
Black,  518),  and  shown  by  the  record  (R.  K.  Co.  v.  Rock, 
i  Wall.  177),  which  must  be  properly  authenticated. 
(CapertoDT.  Ballard,  14  Wall  238.)  Kothing  oat  of  the 
record  can  be  taken  into  consideration.  (W3ker  v.  Val- 
lavaso,  6  WalL  134).  A  certilicata  of  the  presiding  jus- 
tice is  not  conclasire  to  sliow  that  a  Federal  questioa  was 
raised  in  the  case  (Caperton  v.  Boj-er,  14  Wall,  SIB),  nor 
the  record  of  the  judge  who  tries  the  case  at  nisi  priiis. 
(Ingleev.  Coolidge,  2  Wheat.  363.)  Where  the  deciaion 
la  made  on  settled  pre-eiiisting  rules  of  general  jurispru- 
dence the  caae  cannot  he  brought  here  tor  review  (Bank 
rf  West  TennBsaea  v.  Citizens'  Bk.  It  WalL  9;  Palmer 
f.  Marston,  14  Wall,  10;  Sevier  v.  HaskeU,  14  Wall, 
12;  Delmas  v.  Ins.  Co.,  14  Wall.  661),  nor  if  decided 
Mclnsively  upon  tho  principles  of  the  jurisprudence 
)f  the  State.  {Marqueze  v.  Bloom,  16  Wall.  S5l).  The 
urisdiction  is  maintainable  if  the  case  shows  that  Federal 

K.eitions  were  involved,  though  it  also  appears  that 
ere  were  other  defenses,  if  these  defentes  nfford  no  legal 
Jinwerto  the  suit  (Maguire  v.  Tyler,  8  Wall.  6.^1),  even 
hough  the  caae  may  have  been  disposed  of  generally  by 
he  court  on  other  grounds  (Minnesota  v,  BicWim,  V 
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WalL  109);  but  if  the  State  court  bag  rested  its  jadement 
on  same  point  in  the  case  not  within  the  purview  m  thia 
section,  and  tliat  point  is  broitd  enough,  to  Bustain  the 
jniiginentj  then,  although  the  ruling  of  the  State  court 
mijjht  be  reversed  on  the  point  of  Federal  cognizance,  this 
conrt  will  not  entertain  jurisdiction  of  the  case.  (Hector 
V.  Ashley,  6  WaU.  142.)  A  decision  on  the  gronnd  that 
complniiiant'a  remedy  on  a  legal  title  was  at  law  and  not 
in  Bqnity  and  not  revisable.  (Tyler  v.  Maguira,  17  WaU. 
2S4,)  If  the  court  is  the  highest  which  may  consider  the 
qoeation,  the  right  of  review  exiHts,  althongh  it  be  not  tJie 
highest  court  in  the  State  (Downbam  v.  Alexandria,  9 
"WalL  659;  Miller  v.  Joseph,  17  Wall.  655),  and  thoagh 
the  coie  ba  decided  on  an  equal  division,  (Hartnmn.  v. 
Greenhow,  llVi  U.  S.  673.)  in  order  to  give  the  Suprsma 
Conrt  jurisdiction  nnder  this  section,  because  of  thedeniil 
by  a  State  court  of  any  title,  risht,  privilege,  or  immnDitf 
claimed  under  the  Constitution,  or  any  treaty  or  Btatate 
pf  the  Uuited  States,  it  must  appear  on  the  record  tliat 
it  waa  duly  set  up,  that  the  decision  was  adverse,  and  Wat 
madein  the  highest  court  of  the  State,  (Spies  v.  IllaieaB, 
123  U.  S.  132;  French  v.  Hopkins,  124  U.  8.  624}.  Jnris- 
diction  under  this  section,  for  the  review  of  the  dsoiBiim 
of  the  highest  court  of  a  State,  is  not  dependent  npoa  the 
citizenship  of  the  parties.     The  court  looks  only  to  the 

Jucfltions  involved.  (French  v.  Hopkins,  124  U.  B.  63i ) 
t  a,  Federal  question  is  fairly  presented  by  the  record, 
audits  decision  is  necessary  to  the  determination  of  the 
case,  a  judgment  which  rejects  the  claim,  but  avoids  all 
reference  to  it,  is  as  much  against  the  right,  within,  the 
meaning  of  this  section,  as  if  it  hid  been  specifically  re- 
ferred to,  and  the  right  directly  refused.  But  if  adeciaiaa 
of  snch  a  question  is  render^  unnecessnty  by  the  view 
which  the  court  properly  takes  of  the  rest  of  the  niiae, 
within  the  scope  of  the  pleadings,  the  jadgmentis  not 
open  to  review  in  the  Supreme  Court.  (Chapman  v. 
Goodnow,  123  IT.  S.  S40;  citing,  Chouteau  v.  Uihson,  111 
U.  a  200;  Adams  Co.  v.  Railroad  Co.,  112  U.  a  128. 
And  see  Phillips  v.  Mound  City  Aasnc,  134  IT.  S.  SOSi 
Brooks  v.  Missouri,  124  U.  3.  3M;  De  Saussure  v.  Gail- 
lard,  127  U.  S.  2!6;  Kreiger  v.  Shelby  R.  District,  IM 
V.  B.  39.) 
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TTnder  treaty.— <OwiiigH'.  Norwood,  5  Onmch,  SMj 
Martin  v.  Hunter,  1  Wheat.  304;  Moreland  v.  Page,  a> 
Uow.  522;  Bogea  v.  Miuiug  Co.,  3  Willi.  304;  Maguire  v. 
Tyler,  8  Wall  650.)  Eight  and  title  to  landB,  (Gordon  v. 
Caldcleugh,  3  Cranch,  208;  Matthews  v.  Zane,  4  Crajich, 
382;  McClunyv.  Silliman,  6  Wheat.  S'JS;  BueI  v.  Van 
Nhm,  8  Wheat.  312;  Fulton  v.  McAffee,  16  Peters,  U9; 
City  of  Mobile  v.  Eslava,  16  FeterH.  234;  CroweU  v.  Ran- 
dell,  16  Patera,  368;  Choatean  v.  Eckhardt,  2  How.  644; 
McDoQoghv.  Millandon,  3  How.OftS;  Walker  v.  Taylor, 
5  How.  (i4;  Scott  v.  Joaea,  5How.  343;  Kennedy  v.  Hunt, 
7  How.  5S6;  Neilson  v.  Lagow,  7  How.  772;  AlmoncBtac 
V.  Kenton,  9  How.  1;  Barliarie  v.  Eslava,  9  How,  421; 
HenderBOQV.  Tenneasee,  10  How,  311;  Lesaientv.  Prioe, 
12  How.  60.)  ThedeoiiioQ  of  the  aupreme  court  of  Louisi- 
aua  against  a  rightaeaerted  under  a  treaty  preaenta  a  ques- 
tion for  juiisdiution  of  this  court.  (Bnrthe  v.  Denia,  133 
U,  S.  514.)  This  aection  ia  Beation  25  of  the  Jadieiary 
Act,  reprodnced,  somewhat  enlarged.  (Burthe  v.  Denis, 
133  U.  S.  514.  Sea  Wealon  v.  Charleaton,  2  PetecH,  449.> 

FerBonal  rigJita. — Eight  to  freedim.  (Chontean  v. 
Marguerite,  12  Petera,  507;  Strader  v.  Graham,  10  How. 
82.)  To  writ  of  habeas  corpna,  (Holmoa  v.  Jenniaon,  14 
Petera,640.)  To  religious  Uberty.  (Pormoliv.riretMu- 
nicipaiity,  3  How.  680.) 

In  criminEil  caaee. — Whereaparty  under  indictment 
for  violation  of  a  State  law  pleads  a,  license  from  the 
United  States,  and  decision  of  State  court  is  against  the 
iicenae,  Wie  United  States  Supreme  Court  Las  jurisdiction. 
(McGoirev.  Com.,  SWall.  382.)  The  reveraal  of  a  judg- 
ment in  a  criminal  case  by  State  aapreme  court  ordoring 
new  trial  ia  not  a  "liaal  judgment,"  (Eankin  v.  State,  11 
WalL  380.)  Taic  repugnant  to  United  States  Conatitu- 
tioo.  (Weston  v.  Charleaton,  2  Peters,  449.)  Considera^ 
tionot  a  contract.  (Craig  v.  Missoori,  4  Peters,  410.) 
Not  on  a  State  law  only.  (McBride  v.  Hoey,  11  Peten, 
167;  Commercial  Bk.  v.  Bnckingham,  5  How.  317;  Scott 
V.  Jones,  5  How,  343;  Congden  v.  Goodman,  2  Black,  674; 
Michigan  C.  1!.  Co.  v.  Michigan  S.  R.  E.,  19  How.  379; 
Withers  v.  Buckley,  20  How.  84;  Beers  v.  Arkanaas,  20 
How.  527;  Medberry  v.  Ohio,  24  How.  413;  Porter  v.  E?r 


J 
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lev,  24  How.  415;  Attorney- Gleneral  v.  Meatinj, .  _ 

Bl'ack,  262;  AuBtia  v.  The  Alderman,  7  Wall.  694; 
AVorthy  V.  Tho  Uommiaaiouera,  9  Wall.  611.)  To  give 
jnriadictiou  tbe  judgniGnC  must  give  eflect  to  some  State 
statute  or  conatitution  which  impaira  the  obligatioD  of  a 
CDiitracL  (Knor  v.  Exchanne  Bk.,  12  Wafl,  379;  tea 
People  V.  CeDtral  E-  E.,  12  Wall.  455;  Rnilroad  Co.  v. 
McOlure,  10  WalL  511;  Eailrosds  v.  Eiohmond,  15  Wall. 
3.)  Contract  to  pay  in  gold.  (TrefaEIoock  v.  Wilsou,  111 
Wall.  687.)  In  legal  tenders.  ( Dooley  v.  Smith,  13  Wall. 
G04.)  State  deoisioa  against  oxecutioa  by  United  StalsB 
marehol.  (ClementB  v.  Berry,  14  How.  398;  Bnek  v.  Ool. 
bath,  3  Wall  334;  Sharpe  v.  Doyle,  102  U.  S.  686.) 
Againrt  validily  of  an  entry  of  land  allowed  by  United 
States  officers.  (Lytelv.  Arkansaa,  22  How.  ISB.)  Title 
to  land.  (Bell  v.  Hearce,  19  How.  252;  Borka  v.  Gaines, 
19  How.  388;  Wynn  v.  Morria,  20How.3;  Bartholdv. 
McDonald,  23  How.  334;  Langfear  v.  Hunley,  4  Wall 
205;  Carpenterv.  WilliamB,  9  Wall.  785.)  Aathoritjr  q£ 
United  States  marshal  (Buck  t.  Colbath,  3  Wall.  334) 
In inaolvency,  <Carpo  v.  Kelly,  16  Wall,  GIO.)  lubank- 
ruptcy.  (Strader  v.  Baldwin,  9  How,  261;  Calcota  v. 
Stanton,  18How.243.)  Mexican  treaty.  {Gill  v.  Oliver, 
1 1  How.  529. )  If  tbe  State  ref  nses  to  carry  into  effect  the 
mandate  of  the  Supreme  Court,  the  latter  will  proceed  taa 
tiual  decision  and  award  cxocution  (Martin  v.  Hunter,  1 
Wheat.  304),  and  may  Bend  its  process  to  cither  the  ap- 

C"Bta  or  the  inferior  court  of  a  State.  (Williams  t. 
ffy,  102  U.  S.  248.)  The  power  to  review  doesnot  ex- 
tend  to  atatutes  paseed  by  territorial  legislatures.  (Min- 
ers' Bk.  V.  Iowa,  12  How.  1;  McHseuger  r.  Mason,  10 
WaU,  507.)  Queationa  of  evidenoo.  (Mackey  v.  BiUon, 
4  Bow.  421;  White  v.  Wright,  22  How.  19;  Dnpassenrv. 
Bocherean,  21  Wall.  132;  Bailroad  Co.  v.  Maryland,  21 
Wall.  45Iij  Edwards  v.  Elliott,  21  WaU.  532j  Moow  y. 
Miaaiflsippi,  21  Wall,  636;  Atherton  Ex.  v.  Fowler,  3  Cant. 
L.  J.  60;  Long  v.  Converse,  S  Chic  L.  K.  121;  &  a,  13 
Alb.  L.  J.  118. 

Practice. ^Beniedy  by  writ  of  error,  (Verden  v.  Cola- 

an,  -22  How.   1<I2:   Webster  v.  Reed,   11   How.  43'7,) 

EUght  of.     (TwioheU  v.  The  Comuiou wealth,  7  Wall.  321.) 
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Wfciver  of  right  (Erwin  v,  Lowry,  7  How.  172.)  Whan 
operates  as  tupfraedfos.  (O'Dowd  v.  EubsbU,  14  Wall. 
402;  Review  HnmUtoii  Co.  T.  MasaachuBetts,  6  WalL 
K32;  Tarver  v.  Keooh,  15  Wall.  67;  The  Victory,  C,  WaU. 
382.)  Remaudiiia  cftUBO  for  further  prooeedinga,  (Winn 
V.  Jackaon,  12  Wheat.  133;  Pepper  v.  Danlap,  5  How, 
ill.)  Dismissal.  <Clirist  Charch  v.  Philadelphia,  20  How. 
26;  Millinger  v.  Hartiipee,  6  Wall.  2o8;  Gleaaon  v.  Flori- 
da, 9  WalL  779;  Bartemeyer  v.  Iowa,  1*  Wall,  26;  Hur- 
ley V,  Street,  U  Wall.  85;  Pennywit  v.  Eatou,  15  WalL 
380.)  for  detect  of  parties.  (Railroad  Co.  v,  .lohnBOn, 
15  WalL  8.)  loteriocutory  decree.  (ReddaD  v.  Bryan, 
24  How.  420.)  Final  iudBTiieiit,  what  ia.  (Weston  v, 
Charleston,  2  Petora,  449;  Olney  v.  Arnold,  3  DalL  308.) 
Adrerae  party.  (Poydraa  de  la  Laude  v.  Treasarer,  IT 
How.  1.)  Writ,  tr)  what  court  isaaed.  (Miller  v.  Joaeph, 
17  Wall.  6o3.)  When  iarisdiction  does  not  attach. 
(Randall  v.  Howard,  2  Black,  585;  Day  v.  Gallup,  2 
WalL  97.) 

§  224.  Precedence  of  n-rlts  ol'  error 
l.o  State  eoairtx  in  4-rIn>Inal  cnsea. — Cases 
on  writ  of  error,  to  reviae  the  judgment  of  a  State 
court  in  any  criminal  caaes,  shall  have  precedence 
on  the  docket  of  the  Supreme  Court  of  all  cases 
to  which  th.e  government  of  tlie  United  States  ia 
not  u  party,  excepting  only  such  cases  as  the  court, 
in  its  discretion,  may  decide  to  he  of  public  im- 
portance.     (Rev.  Stats,   see.  710.) 


K^iiiby  thidbewiaw  ijrBa.t^tbB  Circuit  Courts  i^TAppealit^ 
S  OTl.    Jnilgineiibi  tn  clrenll  conrl  «n  writ  or  en 

la  Bcn«ntl  —An  up 


.le  Jsidalation  oaonot  be  applied  to  rcgulnte  the  mode  ot  1»£ 

lorrfliriewl>y  lb4  fiuprtme  Voatb  {Bayard  v,  Leipbard,9 

^...u.^isniv  Bnyno.  18H0W.  6ft;Hoasin3v.  KeniJ).  18  How.  630;  K™,™ 

V  FuMJthu.  21  How.  Sa):  nor  ram  a  oomuact  Ijelween  BtaleB  tBkeawwtta 

riilhtof  uiwrtf  «>  Bwiit.    IWUson  T.  Miman.  1  Cnuicli,45^    Xba  BPIHt 

103  U  a,  301 J   The  otdGT  ramimdinB  a  auum  Ut  a  Htsle  *conrt  from  «*& 
Itwummiiedlureylewiible.    lAyceaF.  Cklcago,  101  tl,  S.  lEl.) 

Matter  ImillHpnle.-Tlie  mittEr  !□  dlspnle  Is  tbat,  forwhlchnttfa 
liniUBlll  and  in  lelallon  la  tfLleUJiimiaand  wIEhkhb  are  oUled  [LM 


thaumnit  dollars.    (HusaU  •.  Wllmi,  HSU.  S.  093:  Stewart 

usu.a  U.I 

All  BbbI  jBduieilta.-ThBwilt  af  tnai  aUiKmi  Ues  onlr  rrni>i  i 
anal  JuiigmeDt    (Kiitiierlunl  I   Filber.  <  Dail   32.1    A  Jndgmect  iliBiaiM- 

INev  Otleans  R.  Co.  *.  Maitao.  10  WalL  2Ed.)  A  puty  la  a  ludgnieiib 
mar  sua  aat  a  mib  dC  gwff.  although  thii  judflmotUi  wai  enteicd  bj  de- 
rau]t(HackerT.  TfaaiEaa.7  WhcatSWl.DT  CnnnC  of  aplea.  (Macker 
v.ThaiiiBB.rWhBat.B3a.|  It  Hci  when  a  piMy  la  atgrieicd  Id  Ihetuiui- 
4lablou  pToc?eiUiiEH.  juiLnDaat,  or  execution.  {BisKa  t.  J  tfbuson.  6  Wall 
16C  SecguyOamv.^Ullamiaa.lOHiiv.  l>r.)nrS« tea  lii<l)(ii>ent  en- 
tered aa  reiHin  af  a.  referee.  (Vork  &  C.  R.  Oa  t  MjeiB.  13  Huir.  SM; 
Hupkera  V,  Fowler,  2  Wall  IW.)  Soil  Hea  K  tbB  circuit  diirtelrikea  oat 
a  Juilginuul  after  tbe  lapse  ollbe  term  (Baak  v.  IIobs.  7Hu».  31);  and  so 
654;  Aurora  Sw  Y.  Wert.  7  WaiU  82);  or  orSl^a'rBal  actl.iti'rcyival! 

LB  iHsiied  prerloiu  to  toUtijf  the  writ-    (UDitoii 


an  order  grauting  oi  ref aBing  leave  to  ameod  (Walden  v.  Craig,  S  Wbeat. 
5?fl;  r,  B  V.  l[j,tord,3Petere,  lS|;ortUB]udinientOQ  ■  writ  ot  Htur  t« 
impnjperly  gra^tLoA  leave  tu  amend  (Flckett  T  Lecerwooil.  ?  reters.  1441^ 
OT  to  a  declBloa  at  the  c'r  ulboourt  allotflnc  a  party  to  eapply  aloBt 
p    adlug  L  Htli  V  UuroW  11  Wa     67!)    or  an  order  etajing  a  a    t   L  T 

Uaaw  1  r  1  e  Lb  Lanza,  20  H  »  29  i'reeboni  y  Sm  h,  ■>  Wa  1  160 
Siarrowv   S,lii,  t  aVlafl.  97   lusurance  <      v    Barton,  13«alL  bOS    as 

tS  Henri  V  P  i"  s,"  I.  jnch  c"  I,  SIS^BroBue"  larke  4  H  w  4 
V   a  V  Hodc     B  H  w  2"     Warner  v  I.Drtnn  "D  How  4tS    P  In    oy  v 
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notlisdliniliuil^lliDiuliUieiudiineptcTeditars  olond  appgsled.    (Day 
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Quub  an  IndloUDi-ut  <I7.  B.  i.  RoKnburgb.  T  Will.  MO;  U.  B.  t.  Atst.  IS 
WbII.  2B11;  ntir  .,.1  iiiiUlon  for«  new  trUHU.  8.  T.  DsnIeL  G  WblM.  MVt 
the  Dew  trEiil  iiijL^  Ife  jfnuited  mnil  tbo  cauie  nubmlGtBd  ta  tba  Jury  fu  tfiiB 
prescuw  ol  two  iuilt'cs,  t}iiili  the  points  if  dTfllBranco  may  be  takst  Qpott 
certlfioitv.  (U  n.  !.  FnllvrtDii.  B  BlBtcfaf.  Z7II.)  A  dlTMDn  of  op^a. 
ujmn  a,  ijUfBttdu  urfjlns  nn  ffiQlton  In  stTMt  o(  JndimBnt  milj  be  otrtUaS. 
iV.  »  T.  Krlly,  IL  Whuu.  417.)  Thlt  nKtion  pratlil«>  for  dltfrion  nn 
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SWteHahBUbii»>lFWa)ilB  b/lbs  Sapreme  Court  of  theUnlled  Suto, 
iFlthoutregardto  tbaamninnaDtTDVerBT,  unilflrtbo  aame  proliBLoDI  BBA 
reoulditlDiiii  OB  an  iii>w|irovldi]ill:iy  lawfor  th«  rerlewol  oltier  oftuiutb 
nld  oouit.    (18  U.  8.  BUU.  337;  1  Bup.  Her.  Scats.  US.) 
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which Tflry fairlvpTEfientB  tba  only qiiFfltloD  at  Ibhub.  wb  proceed  to  ftXr- 
amlneliitolt.  Tl&ilEaui.  BapjriStU,  a.  291.)  No  iiueiUnn  ii  opaB  fOT 
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Trial  by  tbe  csnrl.— Wlieie  a  partr  la  nreaent  and  aota  to  trial            1 
(Jo,.  fflU.S.  603);  but  It  tbero  is  nothing  to  ehow  that  he  or  hia  oiramol 
but  not  that  such  waiver  waa  in  wrttiiie.  it  ta  aufflcieat  to  aupportthejndg- 

}i,w  wltlwul  a  jury  wbtn  tlieru  hud  buen  no  waiver  ot  a  Jury  by  atlpida- 
e^\.n    '    '-w\  ^unf-Jh  ^^  ^T^Sn^i?               i 
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75,1    An  opinion  mtltlM  lome  6^' 

K^i^mMra'^o/i'Tweiid.'TwaU.  «);isnil  a  sUtement,  or  oPtnloB 
fllod  Btter  entry  Dt  judgment  caniint  ba  regarded  (FlnndHre  t.  Twead.  ■ 
WaJL  426;  United  Butea  y  King,  7  Wow.  mt  me  MoGa.m*  T,  WoodSSc 

30  Haw.  3911;  nn  n  mnrn  rnrnrf  nf  thn  nlrlnrif n  inrnt n  miffintniit  ntatu [i 

ottuM  (Crews  T.  BraWBT,  fs  V^  ID);  and  &  BtBMmeiit  filed  wttfaonl  son. 

niBided.  lOenem  i.  Bonnemer.  7  Well.  EM;  ATenduo  t.  Oajr,  >  Vli^ 
370.)  Whea  tbe  issee  la  tried  bi  the  raiurt  viUumt  ■  Jury,  IndnnaB*  Mlt 
be  Afflnned  U  tbere  fs  neltber  ft  HpecljU  Terdlnt.  nor  en  uned  etatflDuntof 
*--' ■■■"-* ■' -" —     '"■ — ..TIIIoti«on.aH(nr.J« 


r.  470:  n 


Hp«rlal  nndlDRii.— It  nndiog  of  the  (sola  Is  upeoliiL  It  nhoold  be 
■at  forth  DQ  the  teourd  In  tbe  utuie  af  a  nieolil  lenliiit.  (Hyde  t.  Bo»- 
niem,  IB  Polera,  IS9;  TJ,  S.  t,  Kine.  9  How.  833:  WeeniHT.  OeoncU 
Hoir,  IWh  see  FvaonaY  Armor,  aPetera.  413.1    If  Uiere  i>  ft  apaoUMbO- 

ing.  Uio  BTideace  will  not  be  examined  to  aae  vhether  thaSodlnrUzl^t. 
(Millet T.  Bhepherd,  4'WaU.  fiD3:  Oopellii  t.  Ina.  Oa  SWall.  Wi  Iniut- 
»Oo.T.  Fdiniil8WaU.337;  InmranmCi  V.  fea,  K  WjJL  IMj^.  8. 

■    '"  "...    BnplKirt  the 
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n.  mV  a~m:  iW';,  OrlnoaU.  02  U.  a  wV.)    The  nrfewl. 
Lhe  fluffldeni^  of  toe  laets  fnund  to  auppott  the  Judnmeot  iTyt^ 

h.  remanded  for  t^  ™   o"lh^  tsauMTi 
B.  123.)    t(  eheia  <a  no  special 


ipporl  aiejudgmont.    INorrta  t.  Jackaoa,  9. Wall.  128; 
ipfaeU.U  VaU.  193;  HUIerT  Life  Int.  Co..  12  Wall,  336^ 
iDilb.  lfiWin.439:  McHnsom.  PlBoton'BanltiaWalL 
T.  Hacc;.  ISWolL  SS2:  Fsirellv,  IT.  B.,39n,  S.2I1J    It  Own 
'liiinfthfngapthafli]dlnaBof<^ct,thejiid™ept  marpefovaiied 
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:<>  trial  awarded.    (Flandem  i.  Tweed.  3  Wall.  431 
Execpltan*  to  be  taken.— ^An  objectloo  lo  the  i 


SBTMUIeri.  Litelno.  OcSwaai 
notboueodto  bringuj  *'--"''—'-'— 


I,  »  WA 


re.iew  (Dtat  t.  KBDto^ 
Vajl.a^;  botvbBlllBtk* 
■-■■  *     —  ■«  nrlMini 


.    (ArOuD 


LlSWalLwIF 


an  bin  o[  mwpUona  ti  taken,  this  ooqrt  cannot  consider  ihe 
valiibW  of  aa  otdar  setting  Bslde  n  nonaatt.  fLortag  T.  Pnut  3  MoiT 
IVauA.  174.)  BQIb  ot  eioeptiona  must  em^dy  Che  flTfdeoce.  or  refer  to 
the  evidflnce  OHiUlned  in  otbHr  luvtA  ol  On  record.  ( Joii^  t.  Backell,  S 
Morr.  Tmflfl.  bA5-J  A  braver  lot  InBtmoticmB  preMntftd  aa  a  tihiile  ia  pran- 
uJt  letused  if  any  at  Ihem  Is  aTOBeane.  lU.  S,  t.  Hougb,  103n.  S  n.) 
b;B>id«nce.  (Jc>ii«>.TuiBeiibhi9B«i.  t%U,  S.  S7.)  Wl;e''rethe''billDf 
cictiptSonfl  bbU  forth  oil  the  fdcU,  tlifl|udgnt«nt  wiU  not  I>q  nverped. 
liecATIAe  aperemntaryliutriiatkHiWHElventD  return  a  i>jrdjctjij  f AVr>r  of 
tliH pUiQtfit.    (ArthnrT.Jacolw.KOTT  B.677,1   A .crdlcl in B=smi.[«lt ia 

thereby  i»iwhL-  (M11«™.  U,  ^.  1D3  IT.  S  2«1.|  An  amended  blll^^ 
wllhonl  learo  eight  ycare  after  b  till  in  eiiuity  hid  haen  fileii  will  be  ilis. 
regarded  on  appiaL  (Teny  t.  Mcdlnre,  103  U.  S,  *42.  An  order  made  by 
Iho  cQort  below  by  onnaont  ot  putlee  is  binding  on  them  on  appeal. 

Eirecedence  vill  not,  over  obJectionSv  be  advaoDed  iaorJer  Co  be  heard 
haf  ore  another  case  on  the  docket.  (LouMana  ts.  Ifew  Orloana.  103  IT,  a 
6a  I  Where  the  only  queatloH  preaenled  ariBea  on  the  finding  of  fueta 
the  appeal  will  bo  diaairaed.  (Nieksraoa  i,  MerobiuiWa,  Co.,  IS  Fed, 
Eep.  339,  Hole.) 


CHAPTEB  xrr. 


.    Judaea  r«Hjfaltktf  tat 
.    PrDporty  La  hvids  o( 


338.    Tempanry  reatr^nldg  or 


im    WuncticmtoatajprocBodlnjaiQStBtagQnrta, 

fML    Lav9  oe  (hs  SUtcB,  rules  of  decialan. 

vUrigbU 

t  US.    Fover  to  impiwe  oalhi  sua  poniih  wDWmpU, 

i247-    Newtriili. 

5«g.    Po-ertohoiaio«™rity(MthBp™».ndi«dl« 

taSL    SulW.  wheto  brought 

ilSa.    Panics  may  plead  t^ldr  OWD  r»llM>. 

tatO.    Officii  fixbldden  to  HTuAlceuattoiDeya. 

(25*.    Penally, 

laui.    Fiu»l  nicotd-How  minJe. 

^B  g   225    (711).      Ksclnslvc  Jiu-lsdlctloB  or 

^H    cotiFia  of  United  Statetu — The  jiirisdictioii 
^K   Tested  in   tlie  courts  ot  llaeA3m\«A  Htatet,  in  the 
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cases  and  procetwlinga  hereinafter  mentioned,  gIihII 
be  excluHivB  of  the  courts  of  tlio  several  States — 

First.  Of  all  Crimea  and  offenaea  cognizable 
under  the  authority  of  the  TJtiited  States. 

SoconU.  Of  all  euitsfor  penalties  and  forfeitures 
incurred  under  the  laws  of  the  United  States. 

Third.  Of  all  civil  causes  of  admiralty  and  mar- 
itime jurisdiction;  saving  to  aiiitora,  in  all  cases, 
the  right  of  a  common-law  remedy,  where  the  com- 
mon law  is  competent  to  give  it. 

Fourth.  Of  all  seizurea  under  the  laws  of  the 
TJnit'ed  States,  on  land  or  on  waters  not  witliin 
admiralty  and  maritime  jurisdiction. 

Fifth.  Of  all  cases  arising  under  the  patent- 
right  or  copyright  laws  of  the  United  States. 

Sixth.      Of  all  matters  and  proceedings  in  bant- 

Soventh.  Of  all  controveraies  of  a  civil  nature, 
where  a  State  is  a  party,  exce [it  between  a  Stata 
and  its  citizens,  or  between  a  State  and  citizens  of 
other  States,  or  aliens.      (Rev,  Stats,  sec.  711.) 

By  the  statutes  of  the  United  States,  Federal  conrtB 
have  juritidicCioD,  exclusive  o!  tbe  courts  o(  the  several 
Suites,  of  "  ail  crimes  and  offeuiiea  cngniz-^ble  Dader  the  BQ- 
tharlty  of  the  Unitpd  States."  (Rev.  Stats.  aeG.7H,  cL  1; 
Croaa  v.  State,  13-3  U.  S.  132;  ThomaB  v.  J.oney,  134  U.  8. 
372.)  Sec  711  dehaes  the  cases  in  which  "the  jurisdiction 
vested  in  the  courMof  the  United  States"  shall  l>e  "ex- 


e  of  the  courts  of  the  several  Staten,"  and  s 

ire  "  all  suits  for  penalties  and  forfeitores  inc 

under  the  laws  ai  the  United  States."    (firat  Nat.  Bank 


t.  Ba 
ofChariottev.  Morgan,  132  U.S.  141.)  The  criminal  jut 
diction  of  the  Federal  courts  doea  not  extend  to  the  great 
lakes  and  their  comiecting  waters.  [Ex  parte  Byera,  32 
Fed.  Rep.  404. )  The  common-law  rule  that  qui  tan.  Ba- 
tions  on  penal  atatutea  do  not  Harvive,pre>iai\Bin.'Ca»¥<:^ 
Fat.  Fsoc-M. 


as  to  actions  on  penal  statatea  of  the  TTDiteS 
I  in  States  where  the  atatnteH  of  the  State  aU 
in  State  penal  atatutes  after  the  death  of  the 
offender.     (Sohreibar  y.  Sliarplebn,  110  U.  S.  7ti.) 

6  (712).  Oath  of  United  StntenJudKeB. 

The  justices  of  the  Supreme  Court,  the  circuit 
judges,  and  the  diatrict  judges,  hereafter  itjipoinied, 
sliall  take  the  following  oath  before  they  proceed 
to  perform  the  duties  of  their  respective  offices: 

,  do  solemnly  swear  (or  affirm)  that 

I  will  administer  justice  without  resjiert  to  pep- 
Hons,  and  do  equal  right  to  the  poor  and  to  the  rich, 
and  that  I  will  fitithfully  and  impartially  dischai^ 
and  perform  all  the  dutitis  incumbent  oa  me  as 

,  according  to  the  beat  of  my  abilities  and 

understanding,  agreeably  to  the  Constitution,  and 
laws  of  the  United  States:  So  help  me  God."  (Eo*. 
Stats,  sec.  712,) 


Ipi-acticlniT  law. — ^It  shiifl  not  be  lawful  for 
any  judge  appointed  under  the  authority  of  the 
United  States  to  exerciae  the  profession  or  employ- 
ment of  counsel  or  attorney,  or  to  be  engaged  in 
the  practice  of  the  law.  And  any  person  otfend- 
ing  against  the  prohibition  of  this  section  shHll  lie 
deemed  guilty  of  a  high  misdemeanor,  (Rev.  Statu. 
Bee.  713.) 
i 
: 


;  227   (713).      Judges    problbltod  from 

■        -  '      ■mil  


§  228  (714).      Jiidses  i-eBlsnlnff  entitled* 
D  certain  cases,  to  Bnlarf  for  life.— When 

any  judge  of  any  court  of  tlie  United  States  re^ 
signs  his  ofBce,  after  having  held  his  commission  aA 
such  at  leant  ten  years,  and  having  attained  the  age 
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of  seventy  years,  he  shall,  during  the  reaidne  of 
his  naturitl  life,  receive  ttie  same  salary  which  was 
by  Uw  payable  to  him  at   the  time  of  his  resigmi- 

A  decree  msde  by  a  judge  after  reBignation  tab  before 
the  appoiatmeat  of  his  eucceaaor  ia  made  by  a  jadge  de 
fiictn,  andia  valid,      [Nortlirup  v.  Gregory,  2  Abb.  U.  S. 


§229(715).  «rlersof the  coarta— Attend- 
niit»»ii  jnrlcB.—The  cirouit  and  district  courts 
may  appoint  criers  for  their  courts,  to  be  allowed 
tlie  sum  of  two  dollars  per  day,  and  the  marshals 
may  appoint  such  a.  number  of  persons,  not  exceed- 
ing five,  as  the  judges  of  their  respective  courta 
may  deteTTuine,  to  attend  upon  the  grand  and  other 
juries,  and  for  other  necessary  purposes,  who  shall 
be  allowed  for  their  services  the  sum  of  two  dollars 
per  day,  to  be  paid  by  and  incladediu  the  accounts 
of  the  marshal,  out  of  any  money  of  the  United 
States  in  his  hands.  Such  compensation  shall  be 
jiaid  only  for  actual  attendance,  and  when  both 
courts  are  in  session  at  the  same  time,  only  for  at- 
tendance on  one  court.      (Rev.  Stats,  sec.  715.) 

§  230  (3).   Property  inlmads  ofrecelTer. 

— Whenever  in  any  cause  pending  in  any  court  of 
the  United  States  there  shall  be  a  receiver  or  man- 
ager in  possession  of  any  property,  such  receiver 
or  manager  shall  manage  and  operate  such  property 
according  to  the  requirements  of  the  valid  laws  of 
the  State  in  which  such  property  shall  be  situated, 
in  tlje  same  manner  that  the  owner  or  possessor 
thereof  would  he  bound  to  do  if  in  jKissession 
tliereof.     Any  receiver  or  mammer  -wlio  a\ia\\  ■w'ii- 
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fully  violate  the  provisions  of  this  section  Bhall  be 
med  guilty  of  a  misdenieauor,  aud  Bhall,  oo 
coovift'on  tlierflof,  be  punished  by  a  line  not  es- 
cuudin^j  three  thousand  dollars,  or  by  imprisonnieiit 
nut  exceudirg  one  year,  or  by  both  eaid  punish- 
ita,  in  the  discretion  of  the  court  (25  U.  a. 
Stata.  433,  sec  2.) 

Property  in  pOBseeaion  of  rocoiver.— Where  tha 
property  in  litigntion  is  in  tho  poBaeHSion  of  a  receiver  of 
the  circnit  court,  such  poEseasioo  draws  to  it  the  right  to 
decide  conflicliog  claima  to  its  ultimate  posBsasion  and 
controL  {Morgan's  La.  &  Tex.  R.  &  S.  Co.  v.  Texas 
Cent  R.  Co,,  137  U.  S.  ITlj  Milwankce,  etc,  E.  Co.  v. 
Souttar,  69  XJ.  8.  2  WaE  S09;  People's  Bank  v.  CBlhoun, 
102  U.  S.  258;  Krippendorf  v.  Hyde,  110  U.  8.  276.)  A 
receiver  appointed  before  the  removid,  remains  in  posaeS' 
aioD  Diitil  he  is  removed.  (Qinokley  v.  Baih'oadCo.,  lUO 
U.  B.  153.)  An  ftttachmont  auit,  being  the  first  levied, 
was  amoved  to  the  Federal  court,  the  State  court  direct- 
ing the  receiver  to  retain  so  innch  of  the  fund  aa  belonged 
to  that  suit  and  pay  the  balance  into  the  registry  of  the 
State  con  rt,  whicb  was  done.  On  the  fadure  of  tha  re- 
moved attachment  in  the  Federal  court,  the  fund  Would 
not  be  returned  to  tha  State  court  to  answer  sabaeauBni 
attKuhmentB  not  r<-moved;  hut  by  the  receiver  aboard  Iw' 
paid  under  the  urder  of  the  State  court.  (Mack  v.  Jonea, 
3]  Fed.  Kop.  189.) 

§  231  (3)  That  every  recelrer  mnybe 
med  vrlthont  preTtons  louTe  of  court--— 

Evety  receive !■  or  manager  of  any  pro})erty  appointed 
by  any  court  of  the  \j  nited  States  may  be  sued  in 
respect  of  any  act  or  transaction  of  big  in  carrying  on 
the  buainesB  conneoted  with  such  property,  without 
the  previoiiB  leave  of  the  court  in  which  such  re- 
ceiver or  manager  whs  appointed ;  but  such  suit 
shall  be  subject  to  the  general  ec[uity  jurisiliotidn 
of  the  court  in  which  aach  receivei;  ot  ■matiB.jet  wag" 
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appointed,  bo  far  as  the  same  alia,ll  be  necesBurj  to 
the  enda  of  justice.  (25  U.  S.  Stats.  433,  sec.  3.) 
Under  seotion  3  of  the  Act  of  March  3,  13S7,  a  judg- 
ment  renderad  in  an  action  in  a  State  court  agaiaat  a  re- 
ceiver appointed  in  oa  action  in  a  Federal  circuit  court  in- 
stituted prior  to  the  posaage  of  the  act,  and  which  suit  in 
the  State  vourt  had  been  brought  without  the  oooaent  of 
the  court  appointiug  such  receiver,  waa  not  conclunre  as 
aQ;ain9t  him,  but  was  subject  to  the  equity  jurisdiction  of 
thu  court  appointing  him.  (Misaouri  Pac.  R.  Co.  t.  Texas 
Pac.  K.  Co.,  41  Fed.  Hep.  311.)  A  suit  agaiost  a  reoeiver 
appoiuted  by  a  Federal  court,  brought  without  leave,  is  re- 
movable, since  it  involves  the  construction  oE  the  pro- 
visions of  the  amendatory  Act  of  March  3,  18ST,  permittiog 
a  snit  in  a  State  court  agaioat  a  receiver  appointed  by  a 
Federal  Court.  (Evana  v.  Dillingham,  43 Fed.  Rep.  177.) 
A  suit  to  recover  property  ocqnired  by  tie  removing  de. 
fendant  aa  receiver  of^a  national  bank  by  authority  of  the 
laws  of  the  UnitedStates.ariaeaunderthelawsof  the  United 
States  within  the  oieaniug  of  the  Removal  Act  of  August 
IS,  1888.  (Sowlea  v.  Witters,  43  Fed.  Rep.  700.)  An  ac- 
tion between  a  receiver  of  an  ineulventnatuioalbankanda 
depositor,  involving  only  the  right  of  Hot-olf  of  depoeits 
against  notes  due  by  the  depositor,  does  not  prevent  a  Fed- 
eral question  under  Revised  Statutes,  sec.  5342.  (Te- 
hau  V.  First  Nat.  Bank,  39  Fed.  Rep.  577.)  Where  re- 
ceivers of  a  railroad  running  through  Arkansas,  who  were 
appointed  in  that  State,  hod  removed  into  another  State, 
h'M,  that  the  courtwouldauthorizatheinto  bo  sued  in  the 
State  courts  of  Arkansas  by  service  on  their  station  agenta 
or  clerks  therein.  (Central  Trust  Co.  of  K.  Y.  v.  St 
Louis  A.  &  T.  R.  Co..  40  Fed.  Rep.  426.) 

§  232.    ISBiie  orsearch-warrantsincer* 

tain  cases. — -The  several  judges  of  courts  estab- 
lished under  the  laws  of  the  United  States  and  the 
commisaionera  of  such  courts  may,  upon  proper  oath 
or  affirmation,  within  theirreapectivo  jurisdictions, 
issue  a  search-warrant  authorizing  any  marshal 
of  the  United  States,  or  any  otUec  'peYaDti.  B.\»ec\sJi.'i 


I 
I 

I 


mentioned  in  Buch  warraot,  to  enter  any  house, 
store,  building,  boat,  or  other  plaoe  named  in  saoli 
warrant,  in  the  day-time  only,  in  which  there  shall 
appear  probable  cause  for  believing  that  the  manu- 
facture of  counterfeit  money,  or  the  concealment 
of  counterfeit  money,  or  the  manufacture  or  con- 
cealment of  counterfeit  obligations  or  coins  of  the 
United  States  or  of  any  foreign  government,  or 
the  manufacture  or  concealment  of  dies,  hubs, 
molds,  plates,  or  other  things  fitted  or  intended  to 
be  used  for  the  manufacture  of  counterfeit  money, 
coins  or  obligations  of  the  United  States  or  of  any 
foreign  government,  or  of  any  bank  doing  business 
under  the  authority  of  the  United  States  or  of  any 
State  or  Territory  thereof,  or  of  any  bank  doing 
business  under  the  authority  of  any  foreign  govern- 
ment or  of  any  political  division  of  any  foreign 
government,  is  being  carried  on  or  practiced,  and 
there  search  for  any  such  counterfeit  money,  coin% 
di%,  hubs,  molds,  plates,  and  other  things,  and  for 
any  such  obligations,  and  if  any  such  be  found,  to 
seize  and  Becure  the  same,  and  to  make  return 
thereof  to  the  proper  authority;  and  all  such 
counterfeit  money,  coina,  dies,  hubs,  molds,  plates, 
and  other  things,  and  all  such  counterfeit  obligations 
BO  seized,  aball  be  forfeited  to  the  United  States. 
[Approved  February  10,  1891.]  (26  U.  S.  Stats. 
743.) 

§  233.     Warrant  to  nearcli  to  cxatoas 

oflBcers. — If  any  collector,  naval  oificer,  surveyor, 

or  other  person  specially  appointed  by  either  of 

them,  or  inspector,  shall  have  cause  to  suspeot  a 

Laonceayineiit  of  any  merciiaii^ae  m  kq.'^  '^i^ifi.>^a« 


dwelling-Iiouae,  store,  building,  or  other  place,  they, 
or  eitlier  of  tliem,  upon  proper  applioation  oa  oath 
to  any  justice  of  the  peace,  shall  be  entitled  to  a 
warmut  to  enter  such  house,  store,  or  other  place, 
ill  the  day-time  only,  and  there  to  search  for  such 
merchandise,  and  if  any  shall  be  found  to  seize 
and  secure  the  same  for  trial;  and  all  such  mer- 
chandise, on  which  the  duties  shall  not  have  been 
l-aid  or  seciii'ed  to  be  paid,  shall  be  forfeited.  (Rev, 
Stats,  see.  3066.) 

§  234.  Warrnitt  may  Isme  to  Internal 
revenue  olUcer. — The  several  judges  of  the  cir- 
cuit and  district  courts  of  the  United  States  aad 
COmmisBionera  of  the  circuit  courts  may,  within 
their  respective  juriadictions,  issue  a  search-j^ar- 
i-ant,  authorizing  any  internal  revenue  officer  to 
search  any  premises  within  the  same,  if  such  offi- 
cer makes  oath  in  writing  that  he  has  reason  to 
believe,  and  doea  believe,  that  a  fraud  upon  the 
revenue  has  been  or  is  being  committed  upon  or  by 
the  tLse  of  the  said  premises.  (Rev,  Stats,  sec. 
3462.) 

g  23S   (716).     Power  to  issue  writs.— The 

Supreme  Court  and  the  circuit  and  district  conrta 
shall  have  power  to  issue  writs  of  scire  facias. 
They  shall  also  have  power  to  issue  all  writs  not 
specifically  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  nsages  and  principles 
of  law.     {Rev.  Stats.  Beo.716.) 
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U.  8.,  2  Wheat.  221;  Es  parte  Martin,  5  Blatchf.  a 
parte  Siupp,  12  Blateht  501 ;  En  parte  Bollni'iii,  4  Crsiidh, 
75;  Ei  parte  Bnford,  3  Crauuh,  7a;  U.  S.  y.  Yoaoa,  94 
U.  S.  258;  Ex  parte  Vallandigliam,  1  Wall.  343;  U.  S.  r. 
Adams,  9  Wall  661. 

J  236'  MandaniDS. — The  TTnited  States  courts 
BhaUbavejiirisdictiottuponthei'elatioaof  anyperson 
or  peraona,  firm  or  corporation,  to  issue  a  writ  or  writa 
of  mandamus  against  a  common  carrier,  command- 
ing such  earner  to  move  an'l  transport  traffic,  or 
to  furnish  cars  or  other  facilities  for  transportatioa 
for  the  party  applying  for  the  writ,  under  the  Act 
of  March  a,  1889,  amendatory  of  au  Act  to  regulate 
Commerce,  approved  February  i,  1887.  (25  U.  S. 
Stats.  862,  sec.  19.)  Circuit  courts  have  jurisdic- 
tion to  compel  common  carriem,  under  tlie  Inter- 
state Commerce  Act,  to  publish  rates  of  fares  and 
fi^ighta.     (24  TJ.  S.  Stats.  382.) 

Writ  of  mandamoH,  —Wheeling  v.  Mayor,  1  HoglieB, 
BO;  Graham  v.  Norton,  15  Wall.  427j  U.  S.  v.  Naw 
Orleans,  98  U.  8.  381;  Kigga  v.  Johnson,  6  WaU.  186;  Ex 
parte  Holroan,  28  Iowa,  88;  Sapervisora  v.  U.  S.,  4  WalL 
435;  Galena  v.  Amy,  84  How.  376;  Com.  v.  Sellew,  99 
V.  S.  624.  To  distHct  conrt.  (Smith  v.  Allen,  1  PoiiM, 
453;  The  New  England,  3  Snm.  495;  Ex  parte  Hoyt,  13 
Peters,  279;  The  Enterprise.  3  WaU.  Jr.  58.)  To  State 
oonrta.  (Ladd  v.  Todor,  3  Wood  &  M.  325;  Fisk  t. 
TJoion  Pao.  E,  B,  Co.,  6  Elatohf.  362;  Hough  v.  Woat 
Trans.  Co.,  1  Bias.  426;  Roaenbaum  v.  Baoer,  120  TJ.  S. 
450;  Labette  County  V.  United  States,  112  U.  S.  217;  In 
re  Sherman,  124  U.  S.  364. ) 

Writofexecution.—Waymaiiv.  Southard,  10  Wheat. 
1;  Biinkof  U.S.  v.HalBtoad,10Wheat,51. 

Writ  of  attachment. — Vosa  v.  Luke,  1  Cranoh  0.  O. 
331 ;  U.  S.  V.  Williams,  4  Craneh  C.  C.  372, 

Writof  aaoiatanCB,— TriieUv.  &ii\wiii,1l  Wall.SaS. 


Writ  of  iaMbition.— Fenhallow  v.  Doane,  3  Dall.  54. 

Writ  of  injunction  — An  iojunction  will  not  be 
grantci!  by  a  Uuiwd  Statoa  court  to  interfere  with  the 
paeseasiDa.  control,  or  diapiaition  of  property  in  the  handa 
of  the  State  court  (HatohinBon  v.  Groeo,  2  Mol^rary,  471); 
BO  if  the  aheriff  has  poaaeaaioQ  of  property  nnder  process 
of  the  State  cou  rt  he  caaaot  bedisplacedby  process  from  the 
Federal  conrt  (Watson  v.  Jonea,  ]3  Wall.  679);  nor  can  a 
Federal  coart  interfere  with  propertyia  the  handa  of  a  re- 
ceiver appointed  by  the  State  court  (MToaatile  TrustCo. 
V.  Lamodle  Vsl.  R.  R.  Co.  IB  Blatehf.  324);  nor  can  a 
party  be  restrained  from  taking  possession  of  property 
which  a  judgment  of  (be  State  court  requires  to  be  deliv- 
ered to  him,  (Watson  v.  Jones,  13  Wall  079.  See  Clay- 
brook  V,  Owensboro,  16  Fed.  Rep.  303.) 

Writ  of  subpcenA. — A  Bubprena  dacea  Ucutn  cannot 
issue  to  a  witness  not  a  ptrt/  to  a  suit  to  compel  him  to 
bring  before  the  court  patterns  for  a  stove,  (In  reShepard, 
18  Blatehf.  226.) 

g  237  (717).  Writs  of  ne  eieat.— Writa  of 
jie  exeal  may  be  granted  by  any  justice  of  the  Su- 
preme Court  in.  cases  where  they  might  he  granted 
by  the  Supreme  Court;  and  by  any  circuit  justice  or 
circuit  judge  in  cases  whera  they  might  be  granied 
by  the  circuit  court  of  which  he  is  a  judge.  But 
no  writ  of  ne  exeal  shall  be  granted  unless  a  suit  in 
equity  ia  commenced,  and  satisfactory  pi-oofia  made 
to  the  court  or  judge  granting  the  same  that  the 
defendant  designs  quickly  to  depart  from  the 
United  States.     {Rev.  Stata.  sec.  717.) 

The  writ  cannot  be  issued  unless  a  party  intends  to 
leave  the  United  States.  (Lowunslein  v.  Biembaum,  8 
Week.  Nat04,  lS3i  see  Patterson  v.  McLaughlin,  I  Cranch 
C.  C.  352;  Union  Mutual  Ins.  Co.  v.  KeUogK.  3  Week. 
Noles,  477.)  To  obtain  the  writ,  the  party  must  swra* 
p<i<itivo1y  to  a  deht  or  to  a  belief  that  a  certain  lialaace  is 
due  him.     (Gernon  v.  Boocaline,  3  Wash.  ^.  C.  I'Si.'i    ■V\ 
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must  be  an  equitable  debt  or  penuniary  claim,  and  bo 
tain,  or  capable  of  reduction  tu  certainty.  (Graham  v. 
tiitacken,  4  Blatchf.  60.)  Sn  a  claim  for  the  return  of 
property  ia  not  sufficient.  {Graham  v.  Stnekeu,  4  Blatehf. 
50.)  A  district  jndge  iiae  □□  power  to  sward  the  writ. 
((Jemon  v.  BoccaUne,  2  Wash.  C.  C.  130.) 

§238(718).  Temporary  reatralnlne  or- 
ders.—Whenever  notice  is  given  of  a  motion  for 
ati  injunction  out  of  a  circuit  or  district  court,  the 
court  or  judge  thereof  aiiiy,  if  there  appears  to  be 
danger  of  irreparable  injury  from  delay,  grant  an. 
order  restraining  the  act  sought  to  be  eujoined  un- 
til the  decision  upon  the  motiouf  and  aucb  order 
may  be  granted  with  or  without  security,  in  the 
discretion  of  the  court  or  judge.  (Rev.  Stata.  aec 
718.) 

An  iajanctioQ  may  be  granted  on  motion  without  preyi- 
ouB  notiea  to  the  ftdverao  party  (Yuengiiog  v.  JoimBon.  I 
Hug;he8,  607);  but  the  court  may  in  its  discretion  require 
notice  to  be  given  (Iving  v.  Qoghes,  T  Am.  Law  R^.  200; 
In  re  WaUace,  1  Deady,  433;  In  re  Mailer.  I  Deady,  013; 
In  re  Carlton,  I  Deady,  292;  In  re  Smith,  I  N.  Y.  Leg. 
Obs.  231);  and  what  is  seaBonable  notice  depends  on  the 
ctrcnmstancea  of  the  case.  (N'ew  York  v.  Couoectiont,  1 
DalLl.)  Itahoutd  nnt  be  granted  without  notice,  whether 
((canted,  by  the  coart  or  a  judge  thereof.  (New  York  v. 
Connecticut,  4  DalL  1;  Wynn  v.  Wilson,  Hemp.  698t 
Lawrence  v.  Bowman,  1  McAIL  419;  Perry  v.  Parker,  1 
Wood.  &  M  280. )  If  a  party  voluntarily  appears,  it  will 
be  presumed  that  ha  had  regular  and  timely  notice. 
(Marah  v.  Bennett,  5  McLean,  I17i  Bradley  v.  Reed,  12 
Pittsb.  L.  J.  65.) 

§239(719).  Injunctlonfi — Writs  of  injunc- 
tion may  be  granted  by  any  j  ustice  of  the  Supreme 
Ctourt  in  cases  where  they  might  be  granted  by  the 
Bapreme  Court;   and  by  aa-j  judfte  at  a  circuit 
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court  in  cases  where  they  might  be  granted  by  such 
court  But  nrjjuatice  of  the  Supreme  Court  shall 
hear  or  allow  any  application  for  an  injunction 
restraining  order  in  any  cause  pending  in  the 
cuit  to  which  he  ia  allotted,  elsewhere  than  within 
such  circuit,  or  at  Buch  place  outside  of  the  same 
as  the  parties  may  stipulate  in  writing,  except 
when  it  cannot  be  heard  by  the  circuit  judge  of  the 
circuit  or  the  district  judge  of  the  district.  And 
an  iojunction  shall  not  be  issued  by  a  district  judge 
as  one  of  the  judges  of  the  circuit  court,  in  any 
case  where  a  party  has  had  a  reasonable  time  to 
apply  to  the  circuit  court  for  the  writ;  nor  shall 
any  injunction  so  issued  by  a  district  judge  con- 
tinue longer  than  to  the  circuit  court  next  ensuing, 
unless  BO  ordered  by  the  circuit  court.  (Rev.  Stata. 
sec  719,) 

Justice  of  Supreme  Court, — A  jnstica  at  tha  Su- 
preme Court  may  hear  an  application  outside  the  circuit 
when  from  aoy  cause  the  parties  cannot  present  it  to  the 
circuit  or  district  judge  (Searlea  v,  Jacksonville,  P.  &  M. 
R.  R.  Co,,  2  Wooda,  621),  or  in  case  of  abaenceor  eickness 
oE  the  circuit  and  distriut  judges  (Searles  v.  Jacksonville, 
P.  &.M.  R.  R.  Co.,  2  Woods,  621):  and  if  the  aUotted 
justice  and  the  circuit  and  district  judges  are  absent  front 
the  district  and  circuit,  the  writ  may  be  aUowe<l  hy  a  jis- 
tice  allotted  to  another  circuit.  (United,  States  v.  L.  &  P, 
Can.  Co,  4  Dill.  600. 

Circuit  jud^.  — A.  circuit  judge  cannot  isBue  the  writ 
at  a  distaoce  from  the  clerk's  office  when  the  court  is  in 
session,  (Goodyear  Dental  V.  Co.  v.  Folsom,  3  Fad. 
Rep.  509. ) 


ch  1 

all 


I 


S).  vh^9 


S  S40  COMMON   TO   UOHK  THAN   ONB  0 

circuit  oourt  (lure  Dudley,  1  Pann,  L.  J.  .    ,. 

ceases  to  be  io  force  auleBS  an  order  ia  maJe  for  its  ooit- 
tinuanoe.  (Parker  v.  Jndpes,  12  Wlieat.  661;  Gray  t. 
CJiicago,  lowa&N.  R.  K.  Co.,  1  Woulw.  63);  but  if  tbs 
circuit  cnurt  refimos  to  dissoiva  it,  itin3,y  be  treated  •BAH 
nrdur  for  its  contiaiiaQce.  (Porker  v.  Judges,  13  Wheat. 
661.)  A  district  JQdge  canuot  sign  a  writ  oE  iDJuDctioa 
in  vacation,  when  tbo  circuit  court  caa  bo  applied  to, 
tGoodyear  Dental  V.  Co.  v.  FolBom,  3  Fed.  Rep.  509.) 

§  Z40  (720.)    Injnnvtion  to  stay  proceed- 

inS»in  State  f.onrts. — Tlia  wflt  of  injiiuctioa 
shall  not  l>e  granted  by  aay  cauvt  of  the  Uiiited 
States  to  sbiiy  pruceediugs  in.  any  couft  of  a  Ktate^ 
except  in  cases  where  such  injiiactioo  may  beaii'- 
thorized  by  any  law  relating  to  proceedinga  in  bank- 
ruptcy.    [See  sec.  5106.]     {Re-r.  Stats.  Bee  720.) 

Thia  BectioD  mnat  be  construed  in  connection  vith  loo. 
718.  (Sharon  v.  Tarry,  1  L.  R.  A.  572  )  It  doe*  Wt 
apply  where  the  Federal  cnnr  first  ohtalneil  jarisdictio&. 
(Id.)  Tbe  prohibition  in  this  sectina  agninst  injmictitwa 
by  Federal  courts  to  stay  proceedtnge  ia  a  State  oourt  ex- 
cept in  bankruptay  cases,  is  not  in  any  part  repealed  or 
abrogated  by  U.  S.  Rev.  Stata.  sec.  1979,  whioh  wa»  a 
part  o£  the  Givi!  Rights  BiU  of  1871.  (Hemsley  v.  Uyen, 
46  Fed.  Rep.  2S3.) 

BeBtrainiiig  proceedings  in  State  courtiL— TJda 

aection  applies  to  the  restrajnt  of  auitg,  whiuh.  but  for  tha 
iiijunctiou,  tbe  State  court  would  have  jurisilictioa  orar 
(la  re  Long  Island  etc  Trans.  Co.  6  Fed.  Rep.  628),  md 
only  such  as  are  GommoncBd  in  a  State  court  beloro  pro- 
ceedings in  the  Federal  court  have  been  commenced  (flak 
v.  Union  Pao.  R.  Co.  10  Blatohf.  518);  tor  if  a  anit  kg 
oommeDcad  in  the  Federal  court,  subsequent  proceedinga 
in  a  State  court  may  be  restrained.  (Fisk  v.  Union  Pa* 
R.Co.  lOBlatcbf.  51S.)  " Proceedinga" inclndeaU atm 
taken  in  a  suit  from  its  inception  to  final  proaeas.  (tT.  a, 
V.  CalUna.  4  Bhitchf.  U'2.)  This  section  la  an  inhibition 
i  staying  a  party  in  the  conduct  of  the  proteedinga 


in  !t  Stat«  onurt  oh  in'ioh.  ea  an  iohibitinn  ngainat;  an  injani- 
tion.  maodain'ia  or  prohibition  direttod  to  tlie  State  uuurt 
( Fiak  ¥.  UuioQ  Puc  R.  Co.  6  Biatoht  36;!);  aad  its  inter- 
protitiaa  i^  reetristod  by  Bectioca  aix  hundred  and  forty 
aail  BIX  hundred  and  forty-six  af  the  Revised  Statutes  t<i 
ciiaea  where  the  jnria'lictiQn  of  the  oourts  of  the  Unitad 
SCiiti:s  id  originally  invoked  for  the  pnrpnse  of  stayinij  pra- 
ceu<Uo<{a  in  thi  »tACe  courts.  (Perry  v.  Snarpc,  S  FiiJ. 
Rap.  2t.J  This  Hection  o£  the  Uoited  States  Revised 
StatuteH  prohibits  Feder.il  courts  from  issuing  injnnotioua 
to  stay  praceedingj  in  State  courti,  excipt  in  mittsrs  of 
bankraptcy.  And  where  lan'ls  were  Bold  by  oriler  of  tha 
baakraptuy  cinrt,  the  sale  conlirraed,  and  the  conveyance 
iu>idQ  byttie  asaigriee,  the  Peder.il  eourt  W4S  held  to  be 
wichniit  power  to  enjoii  b,  sata  of  tha  si'DQ  land  under  an 
order  of  tha  8t:ita  oonrt.  (3irgB.it  V.  Helt^m,  115  U.  A 
3t3;  Vaw  York  &  N.  E.  E.  Co.  v.  WoodpulT,  42  Fed,  Rep. 
46S;  TuohtninT.  Welch,  42  Ped.R:p.51Si  Carpantar  v. 
Talbot,  33  Fed.  Rep.  537;  Chapman  v.  Brewer,  114  U.  S. 
158;  Hi  nilton  V.  Walsh,  23  Fed.  Rep.  420;  Hant  v. 
Flatter.  29  Fed.  Rep.  801;  Yiok  Wo  v.  Crawley,  26  Fed. 
R"p.  207;  Li'idor-tala  Co.  v.  Foster,  23  Fed.  Rep.  5161 
MuWhortar  v.  Il.ilsted.  24  Pe.i.  ,  Kpp.  &2B;  Ei  pirla 
SohulRobnPi,  23  Fed.  Rep.  211j  Weil  v.  Calhonn,  Id, 
8fi5;  Wagner  v.  Dmke,  31  Fed.  Ran.  8-11;  au"aa  v.  Noble, 
Id.  355;  see  alao,  Francb  v.  Hay,  22  WaU.  250;  DietzKlh 
V.  llnidekopar.  103  U.  3.  401.)  An  eatrynpon  binds  by 
pititioner  pending  con  lemiiation  proceedinKB  in  a  State 
I'onrt  will  not  ba  eojuined  hy  a  PedHral  conrt.  (Dillon  v, 
Kansas  City  S.  B.  E.  Cj.  43  Fed.  R-p.  109.) 

Brestriction  of  authorit^.^A  court  of  tha  United 
States  cannot  enjoin  proneedings  in  a  State  cnnrt.  ( Digss 
V.  Wolcott,  4  Uranch,  L79;  Roi,'er8  v.  City  of  Cincinnati, 
5  MuLean,  337.  So  theSnpreineConrtcannotenjoin pro- 
ceedings in  a  subordinate  State  court,  although  it  has  al- 
lowed B.  wit  of  error  to  the  jndgment  of  the  appellate 
court.  (The  Slaughter-houae  C^ses,  10  Wall.  273.)  The 
circuit  court  has  no  jurisdiction  over  tha  proceelinga  nf  a 
Stateconrt.  (Bridgesv,  Sheldon.  18  Blatchf.  317;  Wat- 
son V.  Jones.  13  Wkll.  679.)  AUhouyh  the  cirrait  court 
has  no  jurisdiction  ovef  t!ie  prooiiel\a,ja  \a  b.  "SAa-'-a  s.j-a.i!\., 
Fxn.Paoc,-  ij. 
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yet  this  section  does  not  prevent  it  from  relaaaiog  a  AeteaS- 
'  from  prnuesa  ont  of  a.  State  conrt  violating  ite  pro- 
ion,  or  tapreveat  abase  of  its  privilegsB.  (Bridges  v. 
Sheldon,  18  Blatclif.  517;  S.  C,  7  Fed.  Kep.  4s;  Hurst'a 
Case,  i  Dall.  387.)  So  &  cironit  oonrt  may  reatrain  tmu-- 
ties  from, taking  ont  criminal  prooeas  oader  a  State  law 
which  impairs  the  obligatioas  of  contract  (Loaisiana  State 
Lottery  Co.  v.  Fitzpatriek,  3  Woods.  222);  nor  doa;  t^la 
Beetioa  pnihibit  the  district  court,  after  a  transfer  of  tha 
ship  and  freight  noder  the  "Limited  Liability  Act," from 
restrainiug  the  proseuntion  of  any  auit  growing  out  of  the 
diaaater  theretofore  commenced  and  then  pending  ia  « 
State  cniirt.  (In  re  Lin«  lalaod  etc.  Trans.  Co.;5  Fed., 
Bep.  627.)  A  circuit  court  caaaot  iaiue  an  injunction  to 
stay  proceedioga  in  a  State  oourt.  (The  Slaughter-hoiue 
CaseB,  1  Wooih,  21.)  An  injunction  to  restraia  snita  in 
the  State  conrt  for  the  collection  of  taxes  will  not  bo 
granted  (Moore  v.  Holliday,  4  Dill.  62);  bnt  under 
special  circumstances  a  temporary  injunction  to  reatrain 
the  collection  of  retroapeot:ve  tases  was  allowed. 
(Moorev.  Holliday,  4  Dill.  62.)  Althongh  a  party  Slei  a 
bill  of  interpleader,  yet  he  cannot  restrain  a  defendant 
from  prosecuting  an  action  pending  in  the  State  court. 
(City  Bank  T.  Skeltoa,  2  Blalchf.  14.)  Where  the  jnria- 
diction  of  a  conrt  and  the  right  of  aplaiutiff  to  prtseonte 
hia  suit  have  once  attached,  that  right  cannot  be  arrested 
or  takeaaway  by  proceadinga  in  another  conrt.  (Peck  v, 
Jennesa,  7  How.  625.)  So  if  a  marshal  is  sued  in  a  State 
conrt  for  taking  the  goods  of  a  third  parson  on  a  writ  of 
execntiou,  the  proceedings  against  him  cannot  be  enjoiii«l. 
(Evans  V.  Pack,  T  Bent.  L.  J.  40».)  Thia section  prohiUti 
"  1  injunction  to  reatrain  the  aale  of  property 
mtion  issued  out  of  a  State  court,  althon^ 
application  is  made  bv  a  third  party  whose  prmierty  u 
taken.  (VVataoo  v.  Bondurant.  2  Wooda,  175;  S.  C.  30 
La.  An.  1;  Daly  v.  The  Sheriff,  1  Woods,  175;  Peny 
V.  Sharpe,  8  Fed.  Rop.  23  ;  coalra.  Cropper  v.  Cobnm,  S 
Curl  4S5.}  The  holder  of  a  chattel  mortgage  cannot  en* 
join  the  sheriff  from  selling  the  properly  under  execali(n 
on  a  jndijment  against  the  mortgsi{or.  (Rngglea  v.  SlDt- 
onton.  3  Bias.  325.)  Courts  of  the  United  States  hKTa 
Jnriadictiott  over  executors  an.4  cu!Lni«»B\.Ta.\(n*  si\i«t«th« 
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parties  hawa  the  requiBita  citizenship,  and  this  iurisdioti'ia 
13  not  b  trceil  by  aubaeqiient  proceeding)  in  inaolvenoy  iu 
the  fjtsite  court.  In  saoh  aaae  thd  courts  tuny  iuterpoaa 
ia  ta.voT  of  a  foreign  creditor  to  arrest  the  diitributioa  of 
any  Burpliia  of  the  estate  of  decedent.  (Green  v.  Creigh- 
ton,  23  How,  90;  aee  Youley  v.  Lavender,  21  Wall.  S?6! 
January  V.  Powell,  29  Mo.  221.)  The  circuit  o^art  cannot 
ia90G  an  injunction  to  prevent  a  police  officer  of  a  cit/  fnun 
serving  warrants  of  arreat  iasued  by  a  State  ooart  for  vio- 
latiun  of  city  ord  nances,  claimed  to  be  in  contravention  of 
the  fuorteeuth  ameadment  of  the  Unitel  States  Constitu- 
tinn  and  the  treaty  with  China.  (Yiok  Wo  v.  Crowley, 
26  Fed.  Rep.  207.)  Between  courta  of  concurrent  jaris- 
diutiao  the  court  tirat  acquiring  juris Jlution  will  not  be  in- 
terfered with  by  another  court.  (Dnvis  v.  Life  .Isao.,  II 
Fed.  ttep.78I;  Ward  y.  Todd,  103  U.  S.  327.) 

In  baiikruptcf  courts. — Except  in  oases  arising 
under  tbe  bankrupt  law,  a  court  of  the  United  States  can- 
nnt  eujoia  a  party  froin  proceedin>(  in  a  State  court 
(Haines  v.  Carpenter,  91  U.  S.  25i;  Dial  v.  Reynold-,  96 
V.  S.  34[)!  Chaffin  v.  St.  Louis,  4  Dill.  19;  Tifft  v.  Iron- 
clad Manuf.  Co,  16  Blatchf.  iS;  Hyda  T.Bancroft,  8 
Bank  Reg.  21);  but  it  has  been  held  thst  the  Baukrapt 
Act  does  not  anthoriae  district  courts  to  isaae  injunctions 
to  State  courts,  nnr  to  actors  or  parties  litigating  before 
them  (In  re  Campbell,  I  Bink.  lieg.  166;  In  re  Bums,  1 
Bank.  Re?.  174;  Peck  v.  Jenneaa,  7  Huw.  626;  Erwin  v. 
La  wry,  7  Haw.  172);  and  that  a  State  court  having  acq  nired 
jnriadiction,  a  United  States  oonrt  has  no  authority  to  oust 
it.  (Clark  v.  Binninger,  3  Bink.  Reg.  518;  Tenth  Nat. 
Bank  v.  Sanger,  42  How.  Pr.  170;  Ex  parte  Dudley,  1 
Fa.  L.  J.  3i&.)  The  express  authority  of  bankmptcy 
courts  to  reatrain  proceedings  in  State  courts  under  the 
bankrupt  law  extends  only  to  suits  against  the  bankrupt 
himsalf  (Rev.  Stata.  ace.  5106;  Gilbert  v.  Quimby,  1 
Fed.  Rep.  114);  and  the  implied  authority  extends  only 
to  proceedings  to  realize  the  assets,  and  hrinf;  them  into 
tbe  custody  of  the  bankrupt  court.  (Rev.  Stata.  sec. 
4972;  Gilbert  v.  Quimby,  1  Fed.  Rep.  114.)  So,  although 
a  party  has  issued  an  attachment  from  ft  State  court  ■*« 
reach  a  dividend  in  bankruptcy,  ha  0B.\iii.iA\*a  tea^xsiii.^ 


r 


ifinJDQDtion  fromtheFederal  conrt.  (Gilbert  v.  Qnimby, 
Fell.  Kep,  111.)    It  may  prohibit  a  creditor  by  iajunc- 

ian  from  proas^ditig  uader  an  exQCutioa  issued  oat  of  a 
State  conrbflrvinif  v.  Hnehes.  2  Bank.  Re^.  61);  or  to 
enjoin  r  BheTiffitnd  parties  licigaat  from  Helling  property 
on  execution.  (In  re  Mallory,  61  Bank.  Reg.  22;  In  n 
hidy  Bryan  Min.  Co.,  S  Bank.  Reg.  253;  In  re  ACkiaHtm, 
7  Bank.  Reg.  143),  It  mny  allow  the  goods  to  be  sold 
nnder  the  execution  or  miy  enjoin  proceeding  therennder, 
(InreSchnepf,  1  Bank.  Reg.  I'JO.)  Before  the  appointment 
of  aasij^ees  the  petition  for  the  injunction  must  be  filed 
by  the  bankrupt,  but  after  their  appointment  may  be  filed 
by  the  BBaigneos.  (In  re  Bowie,  1  Bank.  Reg.  62S.)  The 
comraenowraent  of  the  bankrnptcy  proceedingB  operates  a« 
B  lapertedeaa  of  process  in  the  hands  of  the  sheriff  and  an 
injunotion  agiinet  all  other  proceedings,  until  the  qnoitirm 
of  the  bankruptcy  shall  be  diapoaed  of.      (Joi 


from  proeee<ling  elsewhere  to  enforce  the  lien.  (San 
V.  Clark.  6  Bank.  Heg.  403.)  The  control  of  the  distriat 
court,  sittiag  in  bankruptcy,  over  proceedings  io  the  State 
court  over  liens  and  mortgagee  existing  upon  the  property 
of  the  bankrupt,  is  eiDrciaed,  not  over  the  State  ooncta 
tbemuelvea,  but  npon  the  partiee,  through  iniaiii;tion  01 
other  appropriate  proceedings  in  equity.  (Rx  parti 
OhriBty,  3  How.  292.)  Where  the  circuit  court  has  jurta- 
dictiiin  of  a  cose  in  bankruptcy,  an  error  in  granting  ttD 
injanotioi  can  only  be  reviewed  after  a  final  docree.  (Bx 
parte  Sohwab,  9S  U.  S.  240.) 

On  cause  removed. — A  circuit  ooart  will  not  order  » 
■tay  of  all  proceedings  in  a  Statu  court  in  a  cause  lemoved 
iutotheoirciiitconrt(Fiakv.  Union  PacR,  Co. ,  0  Blatohf. 
3B2;  Perry  v.  Sharpe,  8  Fed.  Eep.  23);  but  after  renrnral  it 
has  jurisdiction  to  continue  in  force  an  injunction  allowed 
by  the  State  cnnrl  before  the  removal.  (Smith  v.  Schwed> 
6  FpiL  Rep.  4.5S:  and  see  Rev.  State.  BCC.  640,  646;  AM  li 
MarchS.  I87j.  eec.  4;  ISRev.Stats.eec.syi.)  IfiMntiJ^ 
aft" r  removal,  brings  an  action  in  a  Stale  court,  upona 
Judgment  r^nfjered  therein  before  removal,  defeniUnli  in«y 
£Jb  a  hill  m  ihe  circuit  oourt  to  teatmattiB^YoeweAva^ 
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(French  V.  Hay,  22  Wall.  230.)  Where  »  State  court  im- 
proiierly  rafoBes  a  patition  for  removal,  and  renders  final 
jadjjmKiit  in  a  replevin  suit,  aud  orders  plaintiffs  tn  re- 
store the  property,  aud  on  their  refusal  to  do  no  defenduit 
sues  on  the  replevin  bond,  the  Federal  court  may  restrain 
the  proGoedlags  »□  nuch  Bait,  the  injunction  being  merely 
ait  ancillary  proceeding,  and  not  forbidden  by  this  section. 
(Kern  v.  Huidekopar,  103  U,  S.  502.) 

g  241  (7^1).  KiawH  or  tbe  States,  rules  of 
dect<iion. — The  laws  of  the  several  states,  except 
where  the  Oonstitiition,  treaties,  or  statutes  of  the 
United  States  otherwise  require  or  provide,  shall 
be  regarded  as  rules  o£  decision  in  trials  at  CMtn- 
raon  law,  ia  courts  of  the  United  States,  in  cases 
where  they  apply.      (Rev.  Stats,  sec.  721,) 

Section  construed. — This  aection  relates  to  the  na- 
ture and  priDciploB  of  evidence,  and  bUu  to  competency 
if  witnesses.     (O^uo.  Hut.  Life  las.  C".  v.  Union  Tract 


ciary  Act  (I  Stats.  92),  is  construed  only  to  include  civil 
caaes  at  common  lav,  and  Dot  oriminal  offenses  a^i"st 
the  United  States.  (United  States  v.  Beid,  1-2  How.  361.J 
It  is  limited  strictly  to  local  laws  (f^wift  v.  Tyson,  16 
Peters,  1;  Boyce  v.  Tabb,  IS  Wall.  51fi);  that  is  to  say, 
to  the  positive  statute  of  the  IState  (Swift  v.  Tyson.  16 
Petars,  t),  to  private  statutes  (Williamson  v.  Berry,  8 
How,  495),  and  does  not  apply  to  uuostiona  of  a  general 
nature  (Boyce  v.  Tabb,  18  Wall.546X  as  to  contraiits  of  a 
uorumercial  nature,  the  true  interpretation  of  which  is 
Bi>uglit  in  the  doctrine  of  commercixl  jurisprudence. 
(.Swift  v,  Tyson,  16  PeterB,  1;  Railroad  Co.  v.  Hational 
IJjuk,  102  U.  8.  14;  Oatea  v.  National  Bank,  100 
U.  S.  2S9  )  United  States  courts  adopt  and  follow 
the  decisions  of  the  State  courts  in  questions  which 
ciiiiceni  merely  the  ooastittttioas  (Lnther  v.  Borden,  7 
H.IW,  1 ;  Jefferson  Branch  Bank  v.  Skelly,  1  Black,  436J 
ami  atatntea  of  the  State  (Luther  t.  Burden,  7  How.  1; 
Morgan  v.  Uartenius,  20  How,  1;  Jettwaatitt™j^''£>S5i6- 
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V  Skelly,  1  Black,  438),  given  by  the  highest  State  tribn- 
ubI  ai  part  of  the  Uw.  (Lavia  v.  Emijijrant  Indnst.  8av. 
HftQk,  I  Fed.  Rep.  690;  Christy  v.  PridgeoD,  4  Wall.  196j 
ies  LeI&ixwell  v.  Warren,  2  Black,  603;  Shelby  v.  Gay, 
II  Wheat.  3e7.)     It  applies  to  the  construction  of  a  law 

rrovidiDg  for  aiimiaiatration  of  estates  (Larin  v.  Emin'ont 
Maat.  lav.  Bank,  IS  Blatchf.  11;  S.  0.,  1  Fed.  Bap. 
641),  or  to  the  conslruotion  of  devicaa  creating  eatatea 
in  fee  (Van  Rensselaer  v.  Kearney,  1 1  How.  297;  Oar- 
roll  V.  Lessee  of  Carroll,  16  How.  275);  but  the  mere 
ooDatmctioD  at  a  will  by  a  ^tate  conrb  does  not,  ai  the 
oonstrnctiou  of  a  statnte  of  the  State,  cotiaCitute  a,  mle  of 
decision  for  the  courts  of  the  United  States,  unless  sooh 
oonatructiDn  had  been  ao  long  aeqniesced  in  aa  to  beooma 
a  rule  of  property.     (Lane  v.  Vick,  3  How.  464)    lb  ap- 

5 lies  to  principles  estabhahing  title  to  real  property  (Sny- 
am  V.  Wiiliamsnn,  24  How.  427;  Chicago  City  v.  Bob- 
bins,  2  Black.  418);  and  the  coustruction  by  the  State 
■upreme  conrtof  the  State  atatotes  eatabl  iahing  the  rule 
iperty.  (Green  v.  Neal,  6  Petora,  291 ;  Rosa  v.  Dii- 
3  Peters,  45;  Jjuriat  v.  Strattao,  18  Blatohf.  Uj  Si 
I  Fed  Rep.  107;  citin?  Polk's  I^essee  v.  Wendel,  B 
Cranch,  <<S;  Jackoon  v.  Chew.  12  Wheat.  163;  Nicholt  r. 
Levy,  S  Wa'L  433.)  Thia  rule  of  deoisinn  does  not  applf 
on  the  general  principles  of  equity  not  controlled  by  loojl 
law  or  usage  (Neves  v.  Scotb,  13  How.  2tiS;  Montejqv. 
Oven,  14  Blatchf.  32b'),  nor  to  rei:edies  at  oommna  law 
or  in  ei^oity  (Riibinson  V.  Campbell,  3  Wheat.  212);  bnta 
n<>n-reHident  complainant  can  ask  no  greater  relief  than  be 
could  were  he  to  resort  to  the  State  courts.  (E)wing  v.  Bt. 
Louis,  4  Wall.  413.)  The  mle  applies  on  qnestioni  of 
j'lrlsdiction  of  inferior  oiiurts  of  the  State  under  State  lawa 
(Jeter  v.  Hewitt,  22  How.  352),  as  on  a  qnestion  to  anb-. 
ject  legal  and  eqnitable  interests  in  real  estate  to  the 
olaima  of  creditors  (Nichols  v.  Levy,  5  Wall.  433);  but 
not  to  the  practice  "f  allowing  ejectmenta  to  be  n^aintainel 
on  equitnblo  titles  jSheirhnra  v.  Cordova,  24  How.  423} 
Fenn  v.  Holme,  31  How.  4SI ),  nor  to  State  laws  re^lat 
iag  proceedines  on  execution  and  other  process  in  iiiita  ti 
common  law  (Wayman  v.  Southard,  10  Wheat.  1;  Bout. 
DartU,  IS  Peter",  45),  not  to  a\\  ra\B*  ftovetning  pror-" — 
kVad  fiwtioa   {Brown  v. 'V»u  Bc»msi,a^i^WiV, 


of  property. 
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applies  to  rules  of  evidence  (Haaeaknecht  v.  Claypool,  I 
Blauk,  431),  and  to  the  etatuteeof  timitatiacfl  oE  the  ^tate 
(Leffingwell  v.W«rreii,  2  Black,  5B9;SayleB  v.  Oregon  Cent 
R.Co.,6Sawy.31;  Moores  v.  Citiiens' Nat.  Baafc,  II  Fed. 
Bep.  624,  note),  aalimitationa  of  actiona  and  executions  on 
iudgmeQt8(SByleBV.0regDiiCent.R.Co.,6Sawy.3l;SayTeH 
V.  I^aiaviileCityR.Co,,9Fe<l.Itep.  613),  except  where  the 
laws  of  the  United  States  otlierwise  provide,  as  iu  patent 
oases.  (Saylesv.OregonCeut.  R.Co.,6Siwy.  31;  Leffina- 
well  V.  Warren.  2  Black,  699;  Johnaoo  v.  Roe,  1  Fed. 
Rep.  895;  Roaa  v.  Duval,  13  Peters,  4H;  Saylea  v.  Louis- 
ville City  R.  Co.  9Fed.R«p.  513.)  The  decision  of  SUte 
courts  will  be  followed  as  to  the  cooBtructiou  of  s,  contract 
deolared  by  the  State  court  void,  on  the  general  priaciplea 
of  public  policj',  nnle^H  the  que'tion  was  whether  the  legis- 
lation impairs  the  obligation  of  the  contract.  (Delmas  V. 
Ina.  Co. ,  14  Wall.  661 ;  aee  Bridge  Proprietors  v.  Hoboken 
Co.,  1  WalL  145.)  It  applies  to  the  iaterpretation  of  con- 
tracia  made  by  the  State,  as  statutes  anthoriziog  munici- 
pal corpocations  to  sobsonbe  to  aid  railroads  extending  be- 
yond the  limits  of  the  city  or  county,  and  to  issue  bonds 
accordingly  (Gelpoole  V.  Dnbnqua,  1  WaJl,  175),  an'l  to 
the  question  as  to  the  validity  of  municipal  bonds  issued 
under  the  State  law  (Mitchell  v.  Buriington,  4  Wall.  27 1 ); 
hut  not  to  a  oQcstion  of  contract  made  by  the  State  which 
violates  the  Constitution  of  the  United  Stataa.  (Bridae 
Prop.  V.  Hoboken  Co.,  1  Wall.  145;  see  Delmaa  v.  Ins. 
Co.,  14Waa  Oei.)  So  it  applies  to  the  construction  of  ft 
State  grant,  as  a  ferry  franchise.  (Conway  v.  Taylor,  1 
Black,  603.)  TowhatextenttbeFederalcourtsadopt  and 
follow  the  daoisions  of  the  State  courts,  determined.  (Gajie 
V.  Pumpelly,  115  U.  S.  454;  Carroll  County  v.  Smith,  111 
U.  S.  556;  Norton  v.  Shelby  County,  118  U.  S.  425;  Gib- 
son V.  Lyon,  IIS  U.  a  439;  Loniavillo  etc.  E.  R.  Co.  T. 
Palmes.  109  U.  S.  244;  Tick  Wo  v.  Hopkins,  118  U.  S. 
356;  Andersonv.  Santa  Anna,  116  U.  S.  356;  Butord  v. 
Holly,  28  Fed.  Eep.  680;  Woodward  v.  Gould,  28  Fed. 
Bep,  730;  Dodd  v.  Ghiselin,  27  Fed.  Reg.  405;  Freund  v. 
Yaegerman,  27  Fed.  Rep.  248;  Rico  v.  Frayser,  24  Fed. 
Rep.  460;  Moulton  v.  Chafes,  22  Fed.Epp.  26;  Tenner  i. 
Atehi-onetaRR.  Co.,e8Fed.B.ep.  58\-,'Wa»™.-<-'S'»i:v, 
23Fed.  Bep.  129;  Ifaymond  v.  Pariab  ot  TB'n*^>Q^«'=>^*' 
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Fed.  Eep.  773;  see  Enrlinijtou  C.  R.  A  N.  E.  Co.  t.  T^ 
(lows)  ]2  L.  R,  A.  436.  45  Am.  &  Eqg.  R,  Cm.  391.  fl  Rj. 
ft  Corn.  L.  J.  282;  Cr>..k  Ccuuty  v.  Calumet  &  0.  Caiwl 
&  D.  Co.  138  U.  S.  035;  Lo  -kout  Mt.  R.  Co.  v.  Houatfta, 
44  Fed.  Hep.  449;  Heath  v.  Wallace,  138  U.  S.  673.) 
Tbere  is  no  diatinotioii  between  the  binding  effect  of  deeis- 
ion«  on  comiDerciivl  law  and  on  statutes.  (Foreyiaugh.  v, 
Delaware,  L.  ft  W.  R.  Co,  (Pa.)  46  Phila.  Leg.  Int.  507. 
"4  W.  N.  C.  385.)  Caromeroial  law  of  a  State  atanilB  np- 
□  the  same  basis  as  a  decision  npoa  any  other  brannh  ot 
the  common  law.  {Forepaugh  v.  Delaware,  L.  &  W.  R, 
Co.  (Pa.)46Phik,  Leg.  Int.  507,24  W.  N.C.  385.)  State 
laws  and  decisions  govern  United  S'atea  cnnrtB,  as  to  title 
and  transfer  of  real  estataby  grant  or  devise.  (Elmendorf 
T.  Taylor,  St.  John  v.  Chew,  Claiborne  Co.  v.  Brooks,  111 
U.  S.  400;  see  Buchar  r.  Eailroad  Co.,  125  U.  S.  555;  St. 
Louis  V,  Rats,  138  0.  S  220.)  Where  a  Jocallaw  or  caa- 
torn  has  been  estLblisherl  by  repeated  decisions  of  the  hij^fa.- 
eet  courts  of  a  stste,  it  becnmea  also  the  law  poyeminft  the 
coarts  of  the  United  States  sitting  in  that  State.  (Bnr- 
g&!s  V.  Seligman,  107  U.  H.  20  )  It  has  been  held,  how- 
ever, that  rules  of  property  and  action  in  the  Statn  are  al- 
ways regarded  by  the  Federal  courts;  but  the  Federal 
conrts  eKercise  their  own  judgment  in  refeience  to  the  doo- 
trinea  of  commeroial  law  and  general  jurisprudence.  (Ploaa' 
ant  Twp.  V.  ^.tna  L.  Ina,  Co.  138  U.  S.  07.) 

3  212  (722),  Proceedins^clTil  and  crlatf- 
Inal,    In   Tlndlcatlon    of   ctvU    rlshts--- 

The  jurisdiotion  in  civil  and  criminal  mstterB  con- 
ferred on  t)i9  district  and  circuit  court  by  the  pro- 
visions of  thi3  title,  and  of  title  "Civil  RiRhtB,** 
and  of  title  "  Crimea,"  for  the  protection  of  all  pet- 
a  in  the  United  States  in  their  civil  right,s,  and 
for  their  yiadioation,  shall  be  exercised  and  enforced 
in  conformity  with  the  laws  of  the  United  States, 
HO  far  as  such  laws  are  suitable  to  carry  the  same 
into  effect;  but  in  aU  wisea  where  they  are  not 
adapted  to  the  object,  ov  aveic^imB&tS.Ti.'Oac-^wi- 
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aions  necessary  to  furnish  suitable  rei 
imiiish  offenses  against  law,  the  conjmon  law,  aa 
mollified  and  changed  by  the  constitution  and  stat- 
utes of  the  State  wjierein  the  court  liaving  jurisdic- 
tion of  such  civil  or  criuiinal  caose  is  held,  &i>  far 
fts  the  same  is  not  inconsistent  with  the  Constitu- 
tion and  laws  of  the  United  States,  shall  be  ex-  • 
tended  to  and  govern  the  said  com-ts  in  the  trinl 
nnd  disfKisition  of  the  cause,  and,  if  it  is  of  a  crim- 
inal nature,  in  the  infliction  of  punishment  on  the 
party  found  guilty,     (Rev.  Stats,  see.  722.) 

Remedy  at  law. — Tf  the  remedyat  law  13  speedy  and 
adequate,  a,  remedy  in  equity,  created  by  State  statute, 
cannot  be  resorted  to  in  the  Federal  courts,  by  reason  of 
tbu  provisions  of  this  section,  and  of  article  7  of  the  Con- 
stitutional Amendments,  g;uaran teeing  the  right  d  trial  by 
jury.  (Whitehuid  V.  Entwhistle,  27  Fed.  Rsp.  778  ) 
Fciteral  conrta  wiU  follow  tbeproceduroof  the  State  courts 
rtgnrdicg  objections  to  the  irregalarities  in  the  selaction 
of  the  grand  jury.  (United  States  v.  Eagan,  30  Feil. 
Rep.  608.) 

Bemedies  in  law  and  equity  not  blended. — The 

blending  of  remedies  is  not  permissible  in  the  United 
States  cnarts.  All  actions  which  seek  to  recover  specifii: 
property,  with  or  without  damages,  or  a  money  judgmeJit 
for  breach  of  a  simple  contract,  ordamTges  for  injury  to 
person  or  property,  are  legal  actions,  and  can  be  brought 
In  the  Federal  courts  only  on  their  law  side,  provi'-inas  in 
Mate  statutes  to  the  contrary  notwithstanding.  (Scott  T. 
Neely,  140  U.  S.  106;  Hipp  v.  Bahin.  60  U.  8.  278;  Lew- 
is V.  Cocks,  23  Wa'l.  466;  Killian  v.  Ehbinghaufl,  110  U. 
S.  5fi8;  Buzard  v.  Houston,  119  U.  S.  347;  Thompson  v. 
Rolroad  Cos.,  6  Wall.  I.'M;  ilnbmBon  v.  Campbell,  3 
Wheat.  2112;  Fenn  v.  Holmes,  21  How.  481.) 

g  243  (723).  -tVhen  Halts  in  eqalty  may 
be  ninlntalned. — Suits  in  equity  shaU  not.  W. 
nustaiaed  in  either  of  the  cour^a  cS  &e  "Vni\\&4- 
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in  any  case  where  a,  plm'n,  adinjHiite,  ani 
completo  remedy  may  be  had  at  law.     (Kcv.  Stau. 

section  is  merely  declaratory,  making  no  alteration 
-whatever  in  tba  rules  of  equity  on  tlie  subject  of  legal 
remedy.     (Boyca  v.  Qruodj,  3  Peters,  210.) 

Plain,  adequate,  and  complete  remedy  at  law. 

— This  phracQ  refers  to  t)ie  cammuQ  law  and  nut  to  State 
BtatnteB.  (Do<lge  v.  Woolsey,  18  How.  331;  Cropper  T^ 
Cobnm,  2  Curt.  465;  Pratt  v.  Northim,  5  Maaon,  S^ 
Gordon  v.  Hobart,  2  Sum.  401;  Kimball  v.  Mobile,  3 
Woods,  555. )  8o  whenever  s.  court  of  law  is  competent  to 
proceed  to  tinal  jnilgment  aud  afFord  a  remedy  plain, 
adequate,  and  complete,  the  plaintiff  mnat  putsua  tbut 
remedy  (Wrightv.  ElliBon,  1  WM.  IB;  Da.ie  v.  Irwin,  2 
How.  383;  Andrews  v.  SolomonT^ctera  C.  C.  SRS;  Mligniac 
V.  Thompson,  15  How.  281;  Hungerford  v,  LigerBon,  2tt 
Low.  156;  Sbapleyy.  Rangeley.  1  Wood.  &  M.  2E3)]  and 
the  absence  of  a  plain  andadeqoate  remedy  ia  the  aAtV 
test.  (WatBou  v.  Sontharland,  5  Wall.  74.)  The  ob- 
jectinn  thattliere  ia  a  plain  and  adequate  reuiudy  is  jnii»* 
dictional,  and  may  he  enforced  by  the  court  ot  ita  own 
motion  (Parker  v.  W.  L.  O.  &  W.  Co.  1  Black,  BiS; 
Baker  v.  Biddla,  BaM.  394;  Posty.  Corbin,  5  Bank.  Keg, 
ll)i  but  the  remedy  mDBt  be  plain  and  adequate.  (B  <y04 
v.  Grundy,  3Pete«i,  210;  Watson  v.  Sontherland.  S  Wall, 
74;  M^rgao  V.  Beloit,  7  Wall.  813;  OelrLohs  r.  Spain,  1$ 
Wall.  21 1;  Pierpoat  v.  Fowle,  1  Wood.  &.  M.  23;  Mayer 
T.  Foulkrod,  4  W^b.  0.  C.  349.)  So  apikityis  nob  re- 
mitted to  a  court  of  law  where  the  remedy  u  not  effuotiud 
and  oomplete.  (Wylio  v.  Coxe,  15  How.  415;  Maf  t. 
Le  aaire.  11  Wall.  217;  Brown  v.  Pacific  M.  8.  C.%  8 
Blatchf.  625.)  If  a  riglit  ia  equitable,  orif  legal  the  reme^ 
18  only  equitable,  or  both  legal  and  equitable,  the  ■ml 
for  its  axsertion  may  be  equitable  (Baknr  v.  hi  Mle,  BUi). 
394);  and  it  is  then  no  objection  that  the  remedy  in  that 
partionlar  oa=B  might  bo  adequate.  (U.  8.  v.  Myer^  3 
Brock.  S16;  Pratt  V.  Northam,  5  Mason,  95.)  I(theT.4n. 
edy  at  law  was  partial,  and  woald  leave  the  party  to  r»- 
BOW  tho  contest  in  a  ecriua  oE  auita,  \i.a  uu>-^  V3.<ia  relief  ia 


PUnity  (Bnyoe  v.  Gnmdr,  3  Petera.  210;  Hipp  v.  BaWn, 
IJ  How.  271;  Lewis  v.  Cocka,  22  Wall.  466);  ho  in  o^iao 
of  an  illegal  tax  to  prevent  a  maltiplicity  of  snits.  (Un- 
iuQ  National  Bank  v.  Cliicagn,  3  Bisa.  82;  Dowh  v.  Chi- 
oaco,  II  WalL  108;  First  Nat,  Bk.  v,  Dooglaaa,  3  Dia 
208;  Union  Fac.  R.  R.  Co.  v  MoSbane,  3  DUL  303; 
Crane  V.  Mot'oy,  1  Botid,  422j  PJunimer  v.  Conn,  Mot. 
L.  Tub,  Co.,  1  Holmee,  267;  Garrison  v.  Memphis  Ins.  Co., 
19  How.  312. 

Bemedy  at  law. — A.  bill  in  equity  is  not  the  apprn- 
priate  rem^  liy  to  enfuruea  decree  in  chancery  for  the  p»y- 
niPDtof  money.  (Tilford  v,  Oahley,  Hemp.  197.)  So  ft 
Bitit  at  taw  canant  be  enjoined  mGFr>iy  becanae  tliB  party 
has  a  good  defense  {Rogers  v.  Cincinnati,  5  McLean,  387); 
nor  will  a  bill  be  entertained  to  recover  posBcssion  of  prop- 
erty taken  from  the  marshal  by  the  Bhcriff.  (KnoK  y. 
Smith,  4  How.  298.)  So  b  eoor-,  of  equity  cannot  deurea 
that  an  indoraer  piya  ante,  (Sbields  v.  Barrow,  17  How. 
130.J  A  party  cannot  by  bill  in  equity  enforce  payment 
of  a  policy  (Graves  v.  Bnatou  Mar.  loa.  Co.,  2  Cranoh, 
419);  nor  can  a  party  mainta'n  a,  bill  to  enforce  a  liability 
for  faUely  recommandiug  another.  (Rusaell  v.  Clarke,  7 
Crauch,  6il.)  A  municipal  corporation  cannot  Jnaiotain  a 
bill  to  cancel  a  bond  ii-aued  without  authority  and  in  vio- 
lationof  olHcial  duty  (Grand  Chute  V.  Winagar,  IS  Wall. 

eel  a  policy.  (Insurance  Co.  v.  Bailey,  13  Wall.  616; 
Homelni.  Co.  v.  Stancbfiald,  lDiU.424.)  The  mere  fact 
thut  the  evidence  is  vol  nminoua  Is  not  a  ground  for  eqni- 
taWe  iutarventiun.      (Bowen  v.  Chaao,  91  U.  8.812.) 

Bsmedyin  equity.— Equity  will  entertain  a  bill  for 
an  account  only  where  action  for  account  ia  the  proper 
remtdy  at  law,  or  where  a  trnstee  is  a  party  (Fowie  v. 
Lawrf.son,  G  I'etcra,  495;  Blakeley  v.  BiHooe,  Hemp.  IH); 
BO  a  bill  iniy  be  tiled  to  correct  a  mistake  in  partnership 
accounts  (Ivinsonv.  Hntton,  98  U.  8.  79),  but  it  canQi>t 
draw  to  itsHlf  every  transaction  in  wbich  an  account  is  to 
be  adjusted;  itiaonlyin  tranaaotiona  of  great  complexity 
or  difSoulty  at  law,  or  some  discovery  ia  requirod,  that 
cqnitv  willinterpi'se.  (Fowlev.  Lawrason,  6  Patera,  49!i.\ 
A  trustee  or  cesltii  que  friMimay  filea.VfLMtosfe'WLVLi.'iiatsKi- 
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Hina  of  land  anbjeot  to  the  trast  (Harrison  v.  Ronan.'T 
\VaBli.  C.  0.  202);  op  fta  aasigoee  in  bankruptcy  to  obtain 
the  valne  of  property  tronafeired  by  a  partner,  (Taylor 
V.  Rnach,  S  Bonk.  Reg.  3',KI, )    If  the  Uoited  States  olaimi 

griority  of  paympnt  out  of  a  tmat  fund  (Hunter  v.  U.  li,,S 
etera,  173),  or  has  a  chiini  against  a  party  wbo  haa  maila  a 
deed  of  trust,  it  mayfileabillin  equity  against  the  tniBtee. 
(U.  S.  V.  Myers,  2  Brook.  516.)  A  etatuta allowing Hup ple- 
mentary  prooeeilinga  dnei!  not  prevent  the  filing  of  a  crad- 
5tor'Bbiir(Putniim».  New  Albany,  4  Biss.  365};  oral- 
though  a  State  law  allows  suit  against  a  debtor  of  a  debtor. 
(IT.  S.V.  Rowland,  4  Wheat.  108.)  If  there  is  noadeqluite 
remedy  at  lav,  astockholder  mayapplyin  eqoity  to  pre- 
vent a  corporation  from  committing  a  breach  of  tmat  or 
violation  of  chartered  rights  (Dodge  v.  Woolsey,  18  How. 
331;  Wheelins  t.  Mayor,  1  HuQhes,  00);  aud  when  a  biU 
is  filed  to  recover  etook,  an  action  at  law  for  damaicea  ia 
aot  the  proper  remedy.  (Kilgonr  T.  N.  O.  Gaslight  Oo,,  2 
Woods,  14<.)  A/eme  covert  may  file  a  bill  to  recrtyar 
money  to  which  she  is  entitled  (Hnnt  v.  Danforth,  2  Curt. 
692) ;  or  alegatoB  a  bill  against  the  executor  to  recover  a,  leg- 
acy (Mayor  v.  Fonlkrod,  4  Wash.  C.  C.  34i));  era  distribnteB 
to  recover  hia  share  of  the  estate.  (Paj-ne  v .  Hook,  7  WalL 
425;  Pratt  v,  Northam,  6  Mason,  95.)  A  party  in  possea- 
sioQ  of  land  mayfUo  a  bill  to  quiet  title  (Morton  v.  Root,  2 
Dill.  312);  but  one  who  haa  the  legal  title  cannot  maintain 
a  bill  against  parties  in  possession  of  the  land.  (Speigle  v. 
Mereditb,  4  BiBa.  120.)  The  circuit  court  will  enteTtain 
jurisdiction  of  a  bill  for  relief  against  a  jadement  and  eale 
therennder  on  the  ground  of  fraud.  (Shelton  v.  TiSin,  8 
How.  163.)  A  party  impeaching  a  judicial  sale  for  frand 
may  proceed,  althoneh  he  has  a  retnedy  at  law  (Slater  v. 
Maxwell,  6  WalL  268;  Cocks  v.  Izard,  7  Wall.  559);  or 
aKhongh  he  can  have  his  right  to  the  property  eumnu- 
rily  determined  in  a  State  conrt.  (Breeden  v.  Lee^  2 
Hughes,  484.)  A  creditor  may  file  a  bill  to  set  aside  ^ 
frandulant  conveyance.  (Railroad  Co.  v.  Howard,  7  Wall, 
.102;  Bean  v.  Smith,  3  Mason,  252.)  So  a  bill  may  ba 
filed  to  reeover  money  fraudulently  appropriated  by  Hv 
rectors  of  a  corporation.  (GiDRratv,  Dane,  4  Cliff.  2fi0,l 
//  a  party  haa  been  induced  by  ttaudulent  representatioai 
to parcbitao  land,  he  may  files. \ffll  to lofcomi. ike;-'— -■■ 
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(Boyce  v.  Grundy,  3  Peten,  210);  ao  a,  bill  may  be  bus- 
tttioed  to  establish  a  will  fraudnlently  suppreBaed  if  it 
avoida  a  mnitipliGity  of  snits.  (Gainea  v.  Chew,  2  Huw. 
t)19.)  If  the  qaestiou  of  fraud  Wh  boea  tried  at  law  it 
cannot  bo  reviewed  in  equity  without  suggestions  of  equit- 
nble  circumstances  nhiub  could  not  ba  availed  of  at  law. 
(Smith  V.  Mclver,  9  Wheat.  532.)  A  party  who  holds 
Ihe  bond  of  a  corporation  secured  by  a  pledge  may  file  a 
bill  to  euforca  the  pledge.  (Valettu  v.  W,  V.  Canal  Co. 
4  McLean,  192.) 

Equity  jurifldiction. — The  cqaity  jurisdiction  of  the 
courts  of  the  United  States  is  subjeot  to  neither  limita- 
tion nor  restraint  by  the  State  authorities,  and  is  uniform 
throughout  the  dilFersnt  States  of  the  Union.  (Oamewell 
Fire  Alarm  Tel.  Co.  v.  Mayor  etc,,  Cir.  Ct.  N.  Y.,  31  Fed. 
Kep.  .^12.)  A  court  of  the  United  States  sitting  in  equity 
caunot  control  a  principal  surveyor  of  a  military  district 
in  the  disoharjfeof  his  official  duties,  or  take  charge  of  tbe 
records  of  his.ofEcB,  or  declare  their  effect  to  be  other  than 
what  appears  on  their  face.  (Fussell  v.  Gregg,  113  U.  S. 
650.) 

Injunctioii. — ^A  court  of  equity  will  not  interfere  to 
stay  proceedings  in  a  number  of  actions  of  ejectment  to 
abide  the  result  of  one  (Petera  v.  Prevost,  1  Paine,  64); 
nor  wiUitlie  to  restrain  a  threatened  trespassnnless  it  tends 
to  irreparabla  mischief  (LeHoy  v.  Wright,  i  Pnu-y.  630); 
hat  a  denial  of  title  is  no  reasoa  for  refusing  to  enjoin  a 
trespass,  if  the  trespass  goes  to  the  destruction  of  the 
estate.  (U.  S.  v.  Parrott,  1  McAlL  271;  LeRoy  \. 
Wright,  4  Sawy.  530;  Perry  F.  Parker,  IWood.  &  M.  2S0.) 
Yet  it  will  not  enjoin  an  injury  where  there  is  a  plain  and 
adeqaate  remedy  at  law.  ( I'arkor  v.  W.  L.  C  &  W.  Co. 
1  Black,  545.)  If  the  aberiff  attempts  to  take  property 
from  the  possession  of  the  marshal  uodur  a  writ  of  re- 
plevin, he  may  be  restrained  to  prevent  a  oandiot  of  jaria- 
dtctiou  (Crane  v.  McCoy,  1  Bond,  4'22);  butamortgageeof 
personal  property  cannot  restrain  the  aate  nuder  execation 
(La  Mothe  v.  Mnt,  12  Chic.  L.  N.  152};  nor  a  person 
whose  property  ia  taken  on  erecutton  against  another 
(Van  Nonlan  v.  Morton.  0!)  U.  8.  37S);  bnt  if  it  would 
destroy  tbe  credit  or  break  up  t\ie  buBvaeaa  Q^  'fliw  o-wiissv. 
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he  may  reatrain  the  sale.  CWataon  v.  Southerknd,  _ 
Wall.  74.)  Although  an  iniunGtion  ia  HOught  to  prevent 
another  from  actiuu  under  aa  agreetaent,  yet  daiuagei  for 
its  breach  canaot  oe  teeovered  (La  Mothe  Mauuf.  Co.  y, 
Nat.  Tube  Works,  15  Blatchf,  432);  but  if  it  takes  jnrii- 
licbion  it  inll  grant  full  relief,  BlthougU  tha  relief  woid4 
«  aa  full  at  law.  (Gaaa  v.  Stinaon,  2  Sum.  !63i  Wwnflr 
,■.  Daniels,  1  Wood.  &  M.  90;  Pierpontv.  Fowle,  2  Wood. 
&  M,  23i  Foater  v.  iJwasey,  2  Wood.  &  M.  217. ) 

g  244  (!^i)-  Power  to  order  proancUoB 
of  books  and  writiDBs  In  avtiuna  at  lavr. 

— In  tlie  trial  of  actions  at  law,  the  courts  of  th6 
United  States  may,  on  motion  and  due  notice 
thereof,  require  the  parties  to  produce  books  or 
writings  in  their  possession  or  power  which  contain. 
evidence  pertinent  to  tlie  issue,  in  coses  and  under 
circumstances  where  they  might  be  compelled  to 
produce  the  same  by  the  oi'diuary  rules  of  proceed- 
ing in  chancery.  If  a  plaintiff  fails  to  comp^ 
with  auoh  order,  the  court  niay,  on  motion,  give  the 
like  judgment  for  the  defendant  as  in  cases  of  non- 
suit; aad  if  a  defendant  fails  to  comply  with  such, 
order,  the  court  may,  on  motion,  give  judgraent 
against  him  by  default.     (Rev,  Stats,  sec.  734.) 

Production,  of  books  or  writings, —Section  isve  . 
hundred  and  tweuty-four.  Revised  Statutea,  limit*  tlw 
remedy  tocaaea  where  iaanois  joined.  (Jacques  v.  Colling 
2  Blatohf.  23;  U.  S.  v.  Huttou,  25  Int.  Bev.  Eeo.  37.f  1^ 
docs  not  take  away  the  right  to  relief  by  bill  of  diaooTetj' 

lept  whero  the  remedy  ia  given.   (U.  S.  v,  Hatton,  1(1. 

0.  260;  Bryant  v.  Layland,  6  Fed.  Kep.  127.)    Ita  pn.. 

ions  extend  to  proceedioga  in  r<?i»  to  enforce  a  iof- 
teituro  (U.  S.  V.  Barrels,  10  lot.  Rev.  Rec.  205;  but  bu 
U.  S.  v.  Psckagee,  Oilp.  306),  and  to  cases  in  bankrupt^. 
(In  re  Men  den  hall,  9  Bank.  Reg.  205. )  Tho  order  ana  be 
made  oaly  ia  eases  where  reWeS  mi.%\\t  luwe  been  had  by 
bill  of  discovery  (Pinch,  ■v.  E.i\i.emH.ii,  "1  ?i\a,^\A,?ft\V,  kdA. 


that  a  bill  of  discovery  ias  been  filed  is  no  bar  to  the  mo- 
tion (lasigi  V.  Brown,  1  Curt.  401);  nor  that  a  copy  of  the 
paper  has  been  filed  in  anawer  to  the  bill  of  ducosery 
(lasigi  V.  Brown,  1  Curt.  401),  anleas  the  discovery  haa 
been  completely  effectual  (laaigi  v.  Brown,  1  Curt.  401); 
but  it  doea  not  apply  in  a  case  where  a  snbpcena  durei 
tecum  iaanes  to  compel  a  witness  to  produce  papers.  (U. 
S.  V.  Baboock,  3  Dill.  566;  Marchanta'  Nat.  Bank  v.  State 
Nat.  Bank,  3  Cliff.  201,)  In  requiring  the  production  of 
books  or  writing  in  evidence.  Federal  courts  are  governed 
by  this  section,  and  not  by  the  proviaionH  of  State  stat- 
utes. (Gregory  v.  Chicago,  M.  &  St.  P.  R.  Co.,  10  Fed, 
Rop.  529. )  The  formalities  of  a  bill  of  discovery  ara  not 
rec|uisite:»mBre  motion,  with  notice  to  the  opposite  party» 
and  a  description  of  the  boohs  or  papers  with  sufficient 
certainty,  is  sufficient  (Jacques  v.  Collins,  2  Blatchf.  23); 
and  where  letters  are  described  by  their  sabj est- matter  it 
is  sufficiently  explicit.  (Vasse  v.  Mifflin,  4  Wash.  C.  C. 
319.)  The  applicant  must  show  that  the  paper  exists,  that 
it  is  in  possession  of  the  party,  and  that  it  is  pertinent 
to  the  issue.  <TripIett  v.  Bank  of  Waehington,  3  Craoch 
C.  C.  646;  Jacques  v.  Collins,  2  Blatchf.  -23;  lasigi  v. 
Brown,  1  Curt.  401;_Ba8  T._ Steele,  3  Wash.  C.  C.  3B1.) 
An  ex  parte  afSdavit  is  sufficient  (U.  S.  v.  Packages,  Gilp. 
306);  a  motion  is  requisite  (Thompson  v.  Seldan,  20 
How.  194;  Maye  v.  Carbery,  2  Cranch  C.  C.  33fi;  Bank 
of  IToited  States  v.  Knrtz,  2  Cranch  C.  C.  342;  Macomber 
V.  Clarke,  3  Cranch  C.  C.  347;  Bas  v.  Steele,  3  Wash.  C. 
C.  381);  and  it  may  be  made  before  the  day  of  trial 
(Central  Bank  v.  Taylor,  2  Cranch  C.  C.  427;  lasigi  v. 
Brown,  I  Curt.  401);  and  notice  to  the  party  required  to 
produce  the  books  or  writings  must  be  given  (Maye  v. 
CJarliery,  2  Cranch  C.  C.  336;  Thompson  v.  Selden,  20 
How.  105;  Bas  V.  Steele,  SWaah.  C.  0,  3Sl);  and  it  mnst 
contain  information  that  a  motion  will  be  made  for  a  non- 
suit, or  for  judgment  by  default.  (Bas  v.  Steele,  3  Wash. 
C.  C.  38!.)  It  may  be  given  to  the  party  or  to  his  at- 
torney (Geyger  v.  Geyger,  2  DalL  332;  U.  S.  v.  Barrels, 
10  Int.  Rev.  Rec.  20o),  and  must  be  reasonable  (Macomber 
V.  Clarke,  3  Cranch  C.  C.  347);  for  an  order  will  not  be 
made  at  the  trial  on  motion  without  notice.  (_Smb^««i'^- 
Johnswj,  2  Cranch  C.  C.  107;  Bank,  oi  \!.  S.  v.-S.i«\.t,l. 
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Cnnuh  C.  C.  312.)  If  not  reaaonablu,  tlie  trial  may  be 
pOBtpoiied  to  give  tile  party  Bn  oppartuDity  to  procure  the 
evidence.  (Geyger  v.  Geyger,  a  Dall.  33-2;  Bank  pf  U.  S, 
V.  Kurtz,  2  CriiDcli  C.  C.  342.)  The  power  to  grant  the 
motinii  in  discretionary,  but  ahonld  be  firmly  exercised  in 
a  proper  case.  (Merchanta'  Nat.  Bank  v.  State  Nat.  Bank, 
SCJiff.  261.)  The  court  may  at  once  either  refuse  ths 
motioD  or  make  the  rule  abaalots  {Dunham  v.  Riler,  4 
Wash.  C.  C.  126),  and  where  an  intent  to  conceaf  or 
destroy  the  boaka  or  papers  is  shown  the  order  should  be 
made  without  delay,  and  absolute;  but  if  there  is  no  sng- 
"  n  of  frandulent  intent,  aud  the  evidence  as  to  their 
pertinency  JB  not  satisfaotorv,  the  order  imi  should  ba 
mwle.  (Merchants'  Nat.  Bink  v.  State  Kat.  Bank,  3 
Cliff.  201.)  The  order  need  not  be  absolute,  hat  may 
leave  the  party  to  show  cause  at  the  trial  (Morchanti' 
Nat.  Bank  v.  State  Nat.  Bank.  3  ClifF.  201;  lasigi  v. 
Brown,!  Curt.  401;  Dunham  v.  Riley,  4  Waab.  C.  C.  I26.J 
Where  the  motion  ia  made  before  trial,  the  order  must  f»- 
,  quire  the  production  of  the  books  at  the  trial  (MerchantB' 
Nat.  Bank  v.  State  Nat.  Bank,  3  Cliff.  201;  laaigi  T. 
Brown,  1  Curt.  401;  but  see  Central  Bank  v.  Taylor,  9 
Cranch  C.  C.  427),  and  it  may  require  him  to  [o^DOe 
them  and  leave  thera  with  the  clerk,  or  furnish  oi^ea  to 
the  adverse  party  (.Jacques  v.  Collins,  2  Blatchf.  23);  but 
the  word  "require"  does  not  inclnde  the  power  to  oodj- 
(ifll  oompliance  (Merohants'  Nat.  Bank  v.  State  Nat  Bank, 
3  Cliff.  201);  as  <he  penalty  for  a  failure  to  produce  a. 
\MpeT  ia  nnn.iuit  or  default  (la^igi  v.  Brawn,  1  Curt.  401], 
and  a  motion  for  non  proa  tor  failing  to  produce  may 
be  made  even  after  the  jury  is  sworn.  (Waller 
V.  Stewart,  4  Crauch  C.  C.  S32.)  A  party  can- 
not  be  compelled  to  prodnca  a  paper  which  would 
,  subject  him  to  a  penalty  or  a  forfeiture.  {Finch  v.  Bike- 
'  »ian,2Blatchf,301;  U.  S.V.  Packages,  Oi!p.306.)  The 
I  order  must  he  nerved  a  reasonable  time  before  tlie  pmdne- 
tion  of  the  paner  is  required.  ( Macomher  v.  Clarke,  3 
Cranoh  C.  C.  347.)  It  is  premature  before  the  jury  are 
■worn  and  the  trial  commenoed  for  either  party  to  call 
J  upon  tbo  other  to  produce  a  paper  which  he  has  reopived 
r  ftoiiea  fc>  prodnce  on  the  trial.  IttsXtQiiv.BtQNi'a.l  Wiwh. 
mf.  C.  293.}     /Ioha8norighttoeM.maiBftiOTi\iAOTtttnA. 
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to  dieoQver  if  tiera  ia  in  Ihem  aoytiing  pertinent  to  the 
issue  (Triplett  v.  Bank  of  Washington,  SCranch  C.  C.  046); 
but  the  books  must  be  produced  at  the  trial,  or  an  tsiuuse 
Hivea  under  oath  fur  not  produoing  them  (U.  8.  v.  Barrels, 
10  Int.  Rev,  Rec.  205);  so  he  may  make  oath  that  they 
are  not  in  his  posaeasion  (U.  S.  v.  Packages,  Gilp.  306; 
Macomber  v.  Clarke,  3  Cranch  C.  C,  347);  and-SHch  oath 
may  he  met  by  contrary  proof.  (Bas  v.  Steele,  3  Wash. 
C.  C.  381.)  If  the  omission  to  produce  the  books  arose 
from  overaigbt,  the  case  may  be  postponed  to  allow  time 
to  procure  the  affidarit  of  the  party.  (0.  8.  v.  Barrels, 
lOlnt.  Rev.  Rec.  205.)  If  by  atfidavit  he  explains  how 
the  paper  came  into  his  poaaesaioD,  the  court  may  order 
the  amdavit  put  in  evidoace  with  the  paper.  (Bank  of 
U.  8.  V.  Wilson,  3  Cranch  C.  C.  2ia )  If  a  party  inspects 
a  book  after  its  production,  it  may  he  ueed  as  evidence  by 
the  adTBrse  party.  (Wallerv.  Stewart,  4  Cranch  C  C. 
5H2.)  After  removal  of  a  oause  from  a  State  court,  the 
circuit  court  shonid  enforce  an  order  made  in  the  State 
court  for  the  production  of  books  or  papers.  (Williams 
Mower  Co.  V.  Raynor,  7  Hiss.  245.)  Thia  section  appUes 
.IS  well  to  coses  arising  nnder  the  revenue  laws  {U.  S.  v. 
Hughes,  12  Blatohf.  553;  U.  S.  T.  Distillery,  6  Bisa.  483) 
as  in  a  proceeding  to  enforce  a  forfeiture  under  these  laws. 
(U.  S.  V.  Mason,  6  Bias.  S.'iO.)  There  is  nothing  in  thia 
section  to  prevent  government  from  seiztog  and  examining 
the  hooka  of  a  distiller  to  ascertain  some  fact  that  will 
sustain  a  charge.  (U.  S.  v.  Maaon,  6  Bias.  330.)  A  de- 
scription is  sufficient  which  calls  for  the  production  of 
Imoka  and  papers  of  a  certain  business  between  specified 
dates.  (U.  S.  v.  Distillery,  6  Biss.  483;  U.  S.  v.  Three 
Tons,  6  Bisa.  379.} 

§  245  (~3-^).  Po^er  to  impose  oaths  and 
punisli  coatenaptiii.— The  Baid  courts  shall  Lave 
jmwer  to  impose  and  administer  all  neceasary 
oaths,  and  to  punish,  by  fine  or  imprison  m  cut,  at 
the  dianretion  of  the  court,  contemjita  of  their  au- 
thority; provided,  that  such  power  to  punish  con- 
tempts shall  not  he  conBtrued  to   c>Awvi\  vo  ^"-"^ 
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^H  cases  exce|)t  the  misbehiivior  of  nay  feraon  in  their 

^H  presence,  or  so  near  tliei'eto  as  to  obstruct  the  ad- 

^H  mmistration  of  Joatioe,    the   misbehavior  of  any 

^H  of  t:fae  officers  of  said  courts  in  their  official  traua- 

^B  actions,  and   the   disobedience    or   resistance  by 

^H  any  such  officer,  or  by  any  |}arty,  juror,  witness,  or 

^H  other  person,  to  uny  lawful  writ,  process,  order, 

^H  rule,  decree,  or  command  ofthesaid  courts.     (Rev. 

H  Stilts,  sec.  726.) 

SiEObedience  or  resistance  to  orders,  etc.^Tha 

exercise  of  the  power  to  puniah  for  the  disobedience  oE  an 
order  has  a  two-fold  SBpaet;  first,  to  pnuiBh  for  disreapoot 
o£  the  court,  ai<d  second,  to  compel  performance  of  the 
dnty  rccguired;  iu  the  first  case  the  court  must  judge  for 
itself  aa  to  the  punishmaat;  in  the  latter  the  party  ^onld 
be  imprisoned  till  he  performs  the  act  required  (In  re 
Chiles,  iZ  Wall.  167),  and  the  Federal  court  may  commit 
for  coDtempt,  although  it  has  not  jariadictioa  over  the 
cause.  (WiUiamaon's  Case,  26  Pa.  St.  9. )  Where  the  or- 
der  is  iu  effect  a  tiaal  judgment  for  payment  of  money, 
the  power  of  the  court  cannot  be  enforced  (In  re  Atlanuo 
Mut.  Ina.  Co.,  17  Bank.  Reg.  3eS;  The  Blanche  Page,  IG 
Blatohf.  1);  and  »  person  whomerelyinterfereswithprop- 
erty  constructively  attached  cannot  be  proceeded  aeaingt. 
(Steam  Stone  Cat.  Co.  v.  Windsor  Manuf .  Co.  3  Fed,  Rep. 
298.)  An  interpreter  or  expert  refusing  to  obey  a  sum- 
mons will  not  be  committedT  except  ia  caae  of  neoeauty. 
(Is  re  Roelker,  1  Sprague,  2T6. )  The  power  to  summon* 
witness  carriea  with  it  the  power  to  enforce  obedience; 
and  if  he  lives  within  ahandred  miles  of  the  coart,  he  may 
be  attached  for  contempt  for  refneing  toobeytliesabpCBna. 
(Voflfl  V.  Lake,  1  CranchC.  C.  331;  Hodgson  v.  Butte,  I 
Cranch  C.  C.  447;  Somerville  v.  French,  I  Cranch  C.  C. 
474;  U.  S.  V.  Williams,  4  Crauch  C.  0.  372;  see  Woods 
T.  Young,  1  Cranch  C.  C.  34B;  Park  v.  Willis.  1  Cranch 
a  C.  367;  Lewis  v.  Mandeville,  1  Cranch  C.  C.  360;  £z 
te  PJeasanta,  4  Oranc^iC.C.  %U-,  U.  a  v.  Jaoobi,  4 
L.  T.  148.)  He  may  ^at^ac^ei-^ot  cotfoMK^il, 
:b  heiivea  out  ot  the  diatnEt  I.X1 .  S.-^.  "fl-iSaMBifc^^ 
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Oranch  C.  C.  372);  but  aicknasa  of  himself  or  family  will 
lie  an  excuse  (Ex  parte  Beebees,  2  Wall.  Jr.  127);  or  in 
(lase  of  great  inconvenience.  (Ex  parte  Beebees,  2  Wall. 
Jr.  127.) 

CoTtteinpt.  —The  power  to  panisli  for  contempt  is  iu- 
ciiieotslanii  necessary  to  the  exerciae  of  all  other  powera. 
(U.  S.  V.  Hudson,  7  Cranch,  32;  U.  S.  v.  New  Bedford 
Bridge,  1  Wood-  k  M.  401.)  A  contempt  of  court  ia  a 
crime  aaainat  the  United  Statea  (U,  S.  v.  Jacobi,  4  A.  M. 
L.  T.  148);  andif  willful  may  be  dealt  with  byindiot- 
inent.  (U.  S.  v.  Jacobi,  4  Am.  L.  T.  148.)  This  section  ap. 
plies  tn  the  circuit  and  district  courts,  (Ex  parte  BobinBon, 
][)  Wail.  506.)  The  power  to  uominii  for  contempt  is  limited 
til  cases  where  tliere  has  been  misbehavior  in  presence  of 
the  court,  or  of  any  offii^er  of  the  conrt  in  hia  oiiicial 
tranjactious,  or  where  there  is  a  resistance  to  any  lawful 
writ,  process,  order,  rale,  decree,  or  commaod  of  the  court. 
(Ks  parte  Rohiuson,  19  Wall,  506;  Bridges  v,  Sheldon,  18 
Blatohf.  513.)  A  proceeding  for  contempt  cannot  be  re- 
cxamiaed  on  appeal  or  writ  of  error.  (Elayea  v.  Fiaoher, 
102  U.  S.  121.^  Tbis  section  is  a  limitation  upon  the 
manner  in  which  the  power  to  pnnish  for  contempt  shall 
he  exercised.  (Ex  parte  Robinson,  19  WalL  506.)  The 
circuit  courts  have  power  to  punish  for  contempt  for  any 
disobedience  or  reaistanue  by  any  such  officer,  or  by  any 
party,  juror,  witnaas,  or  other  person,  to  any  lawful  writ, 
process,  order,  rule,  decree  or  command  of  tho  said  courts. 
(S.  S.  see.  725;  1  Stat.  S3;  4  Stat. 487;  Re  Terry.  128  U. 
S,  287.)  The  right  of  a  citizen  of  one  State  to  institnta 
proceedings  in  a  Uuited  States  circuit  court  situated  in 
another  8tate,  to  punish  For  cuntem[it  citizens  of  the  latter 
State  who  have  disobeyed  a  decree  of  auch  conrt  in 
the  enforcement  of  which  the  petitioner  has  an  interest, 
ia  a  right  secured  by  the  Constitution  and  laws  of  the 
United  States  within  the  meaning  of  U.  S.  Rev.  Stats, 
sees.  5508,  5509,  which  provides  a  punishment  for  con- 
spiring to  injure,  oppress,  threaten  or  intimidate  a  pesron 
in  the  exercise  of  such  rights.  (United  States  v.  I^ncas- 
ter,  10  L.  R.  A.  317;  aee  Ex  parte  Yarbrough,  110  U.  S. 
651;  44  Fed.  Rep.  885,  8%.) 

Ia  preeence  of  the  court. — H\6  a.  cDnteTO"e^o^  tsKiA 
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for  .1  person  acquitted  nf  a  mine  t)  threaten  vengeaui 
on  a  witnetiB  within  the  pnaiiible  hearing  of  the  eoDrb  ( 
8.  V.  Carter,  3  Uranoli  C.  C.  423);  or  to  nae  nhuBiva  L. 
(laage  in  the  court-room  (U.  S.  v.  Emerson,  4  Crnnch.  C.  < 
lli8);  or  to  commit  an  assault  and  battery  at  the  entrluii 
to  tiie  coortroom  (U.  S.  t.  Emerson.  4  Cronch  C.  C.  18B 
or  for  a  witueae  to  refaae  to  lie  sworu  according 
law  (U.  S.  V.  CoolidgB,  2  Gall.  3()4);  or  to  refijiato  i 
BWBt  a  question  and  miabeliave  before  the  jnry  (U.  S. 
CatOD,  1  Cranch  C.  C.  150);  but  it  is  not  a  contempt 
serve  a  summons  on  a  suitor  wtiOe  he  is  in  actnal  or  oo 
Btructive  presence  of  the  court.  (Blight  v.  Fisher,  Pet« 
C.  C.  41.)  ^ 

Out  of  presence  of  oonrt  —If  an  officer  does  not  o1 
aa  order  directing  him  to  pay  over  money  received  in 
official  capadty,  it  is  a  contempt  of  court.  ( /n  re  FittKUl 
1  Curt.  18G;  :fegley  v.  Yates,  3  McLaau,  465,)  So-ffhj^ 
money  ia  collectad  l>y  a  dejinty  marshal  ex  officfo  {50 
Lawrans,  1  Abb.  Adm.  60S;  U.  S.  v.  Maim,  S^iMtO^ 
Bagley  v.  Yates,  3  Mcl.ean,  4Ko};  but  the  marshal  j^.1t| 
responsible  (Bagley  v.  Vatea,  3  McLean,  465);  and  if  fft 
ceeilini^a  are  institnted  for  fees  ooilected  by  an  officer,  I.. 
claim  for  fees  for  services  reudered  maybe  set  off.  (tT.l 
V.  Mann,  2  Brock.  1.)  If  an  attorney  collects  moneyfi 
his  client,  and  cofuaea  to  pay  it  over,  he  is  liable  for  lU 
tampt  (In  re  Paschal,  10  Wall.  483);  but  it  he  hoa  oro 
demands,  and  lias  not  acted  dishonestly,  he  ia  not  liib 
(In  re  Paaohal,  10  Wall,  483).  and  courts  cannot  disbar &il 
for  the  contempt,  bat  may  do  so  for  miacoiidact.  (E 
parte  Robinson,  19  Wall.  S06.)  A  person  sununoned  M 
juror,  expreeaiuc;  an  opinion  for  the  pnrpose  of  disqualif; 
log  himself  is  anilty  of  a  contempt  (TT.  S.  v.  Devanghan, 
('ranch  C.  C  &4);  or  for  disobeying  onlers  of  oonrt  aa  t 
conversing  witii  others  abont  the  case  (In  re  May,  I  Poit 
Rep.  737);   or  ior  escapini;  out  ot  a  window  of  lie  jai 

om.      ((Wutt  V.  Parrott,  1  Cranch  C.  C,  154.) 

§246-      OcrnpantH    of   landH,    remeAIi 

far  fmproTements. — 'W\ien  aiv  <acco.^iA 
Jand,  having  color  oi  tilW.,m  gwi^wfeW  w 
i-a^uubie  improvemeniR    theveou,  n.iv*\    la,  va 


373  OOHMON  TO  MUBK  I'UIK  OSH  (JUUftT.      §3  347-8^* 

jn-oper  action,  found  not  to  te  the  rightful  ownev 
tliereof,  such  occupant  shall  he  entitled  in  the 
Federal  courts  to  all  the  rights  and  remedies,  and, 
upon  iuatituting  the  pi'oper  jii'oceedings,  such  re- 
lief aa  may  be  given  or  secured  to  him  by  the 
statutes  of  the  State  or  Territory  where  the  land 
lies,  although  the  title  of  the  plaintiff  in  the  action 
may  have  been  granted  by  the  United  States  after 
said  iini)rovement3  were  so  made.  [Approved 
June  1,  1874.]  (18  U.  S.  Stats  50.  See  Rev. 
Stits.  sec,  liil.) 

^  247  (726).  Tftw  ti-lalB.— All  of  the  said 
courts  shall  have  |  io*er  to  grant  new  trials  in  oases 
where  there  has  been  a  trial  by  jury,  for  ri 
which  new  tiials  have  usually  been  g 
court'i  of  law.      (Rev.  Stata.  sec.  726.) 

This  aectina  relsitea  only  to  caaea  whera  there  has  been  a, 
trial  Uy  jury;  in  other  oasea  State  laws  inaygive  addition- 
ul  rauiBdiea.     (Clark  v.  Sohier,  1  Wuud.  &  M.  368  ) 

g  248  (737).  Power  to  hold  to  »ncnelty  far 
the  peace  anil  good.  behnTior- — The  juilges 
of  the  Supreme  Cjurt  and  of  the  circuit  and  dis- 
trict courts,  the  commiasionei-s  of  the  circuit  courts, 
and  tlie  judges  and  otlier  raijjistrftteaof  the  eevaral 
i^tatea  who  are  or  may  be  authorized  by  law  to  make 
atrest  for  offenses  against  the  United  States,  shall 
have  the  like  authority  to  hold  to  security  of  the 
peace,  and  for  gooil  behavior  in  cases  arising  under 
the  Constitution  and  laws  of  the  United  States,  as 
may  be  lawfully  exercised  by  any  judge  or  justice 
of  the  peace  of  tiie  respective  States  in.  Missa  i«fe^ 
niz;ib!e  befoi-e  them.  (Rev.  BtatR.  ^ec.  Til . 
If  probable  caaso  for  a  proaeeution  lot  tTeaao'QN>e*«*'"^ 
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Aconaed  may  be  required  to  a\ve  ascurity  to  keep  the  p 
(U.  a.  V.  Groiiier,  4  Phila.  396.) 

_  249  (728).      Power  to  enforce  awards 
of  foreig-n  cobhiiIs,  etc.,  in  certain  causes* 

— The  district  and  circuit  courts,  and  the  comnua- 
aionera  of  the  circuit  courts,  shall  have  power  to 
carry  into  effect,  according;  to  the  true  intent  and 
meaning  thereof,  the  awiird  or  arhitration  or  decree 
of  any  consul,  vice-consul,  or  commercial  agent  of 
any  foreign  nation,  made  or  rendered  by  virtue  of 
thority  confttrred  on  him  aa  such  consul,  vice- 
consul,  or  coumiercial  agent,  to  nit  aa  judge  or  arbi- 
trator in  such  differences  as  may  arise  between  the 
cajitains  and  crews  of  the  vessels  belonging  to  the 
natiou  whose  interests  are  committed  to  his  charge; 
application  for  the  exercise  of  such  poAverbeingfiist 
made  to  such  court  or  commisaioner  by  petition  of 
such  consul,  vice-consul,  or  commercial  agent.  And 
M  courts  and  commisaioners  may  isaue  all  prop^ 
ledial  process,  mesne  and  tiua.1,  to  carry  into  foU 
effect  such  award,  arbitration,  or  decree,  and  to  en- 
force obedience  thereto  by  imprisonment  in  the  jail 
or  other  place  of  confinement  iri  the  district  in 
which  the  United  States  may  lawfully  imprison 
any  person  arrested  under  the  authority  of  the 
United  States,  until  such  awai-d,  arbitration,  or  de- 
oompHed  with,  or  the  parties  are  otherwise 
discharged  therefrom,  by  the  consent  in  writing  of 
such  consul,  vice-consul,  or  commercial  agent,  or 
his  successor  iu  office,  or  by  the  authority  of  the 
foreign  government  appointing  such  consul,  vicfr 
sonaiil,  or  commercial  agen.V,iirowi)wV,liwvneo«T,that 
the  expenses  of  the  said  im^rvao'nmwfA  «»^  ■™'*a^«>- 
iumce  of  the  prisonevs.  aw\  ^\ie  ^^^  «^  "^"^^  ■*««*** 
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inga,  shall  be  borne  by  such  foreign  government,  < 
by  its  consul,  vice-consul,  or  commercial  agent  re- 
qiiitdng  auct  irapirisonment.  The  marshals  of  the 
United  States  Khali  serve  all  such  process,  and  do 
all  other  acts  necessary  and  proper  to  carry  into 
effect  the  premises  under  the  authority  of  the  said 
courts  and  commisaionera.    (Rev.  Stata.  see.  728.) 


»!■ 


§  260.  ProceedlnKTH  to  enjoin  comp- 
troller ofthe  cnrroncy. — All  proceedings  by 
any  national  banking  asaociation.  to  enjoiu  the 
comptroller  of  the  currency  uQ<ler  the  provisiona  of 
any  law  relative  to  national  banking  associationa 
shall  be  had  in  the  district  where  such  asaooiation 
is  located.     (Rev.  Stats,  sec,  736.) 

^  251  (730).  ^ult«  aB:aln»t  lnhal>ltanM 
of  United  States  lo  be  brong-bt  where 
they  reside  or  are  found.  —  Except  in  the 
cases  provided  in  the  nest  three  sections,  no  person 
shall  be  arrested  in  one  distiict  for  trial  in  another, 
in  any  civil  action  before  a  circuit  or  distiict  court; 
and  except  in  the  said  cases  and  the  cases  provided 
by  the  preceding  section,  no  civil  suit  shall  be 
brought  before  either  of  said  courts  against  an 
inhabitant  of  the  United  States,  by  any  Ofigina! 
process,  in  any  other  district  than  that  of  which  he 
is  an  inhabitant,  or  in  which  he  is  found  at  the 
time  of  serving  the  writ.  {18  U.  8.  Stats.  470;  1 
Sup.  Rev.  Stats.  173.) 

k.pplicatio 

emtorial  oi  ^  _,  , _. 

Iirovieions  applj"  lo  proceaa  in  e(\u'itv  a.*  "wbA  aa  aVX*.-* 
tVinter  V.  Lodlow,  3  Phila.  451V,  aa  on.  e.  \i^VN.  W*^  '^ 
!taaide  3  foreelosuro  aale.     (Pacitic  U.  ^.  n'- "^■'^  ■^^'^' 
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Co.,  3  Fed.  Rep.  772.)    It  appUea  exclusivoly  to  origJi 

gooeag.  (Piuquet  V.  Strtm,  5  Muoa.  35.)  The  atatote 
diana  nf  May  29,  1S70,  relating  to  procedure  in  aotk 
against:  forsiga  corporationa,  tlieir  officers  or  ageota,  di 
not  apply  to  uanaea  ariaioK  outaide  tlia  Stale.  (Gi 
Amer.   Exproaa  Co.,   11   Fed.  Rep.  386.)     This  ._ 

-  applies  til  suita  for  relief  aj^aLoBt  ioterferiug  patenta. 
(Ugaett  etc.  Co.  V.  Miller,  1  Fed.  Rep.  203.)  It  inhibit^ 
the  autue  of  any  person  in  aay  other  distriat  than  the  dia> 
trictiiiwhichhe  reaides.  (Lovejoyv.  Hartford  Fire  Ins.  Co., 
II  Fed.  Kep.  6:1.)  The  proviaioos  of  thia  eectionareap^ji- 
cabU  to  patent  Buita.  (Chaffe  v.  Uayward,  20  Huv.  ^)8; 
AUen  V.  Blunt,  1  BlateUf.  480;  Day  v.  Newark  Manuf. 
Co.,  1  Blntchf.  62S.)  A  bill  to  obtain  relief  a^ainat  a 
judffment  is  deemed  an  auxiliary  suit,  and  the  aubpceaa 
may  be  served  io  another  district  (Logan  v.  Patrick,  S 
Cranch,  26S;  Dnnlap  v.  stetson,  4  Maaon,  349);  and  it 
plaintiff  ia  non-reaident,  it  may  be  served  on  plaiotiS'B 
attorney.  {Duun  v,  Clarke,  8  Patera,  1 ;  Segee  v.  Thomaa, 
3  Blatchf.  1 1;  Uitner  v.  Suckiey,  2  Wash.  C.  C.  465;  Beftd 
V.  Conaeona,  4  Wash.  174;  Eokert  v.  Bauert,  4  Wash,  a 
C.  370;  Ward  v.  Seabry,  4  Wash.  426.  See  additioata 
notea,  p.  000.) 

Territorial  limit  of  juriediction.  —A  court  created 
within  and  lor  a  particular  Territory  is  hounded  in  th< 
eTerciSH  of  its  power  by  the  limita  of  nuoh  Territory. 
(Picqnet  v.  Swan,  5  Maaon,  33;  Ex  parte  Orahani,  3' 
Wash.  C.  C.  45G.)  Whatever  may  he  the  extent  of  Qtt 
jurisdiction  over  the  eubject-matter  in  a  anit  in  respect  t*' 
jcriadiction  over  persona  and  property,  it  can  onlr  b* 
exercised  within  the  limits  of  the  judiaial  district.  (Tolond 
V.  Sprague,  12  Paters,  300;  Picquet  v.  Swan,  5  Mason,  35.). 
The  circuit  court  has  jariadiction  only  over  the  iidiabtt- 
ants  of  the  diatrict,  or  persons  "found"  therein,  and 
served  with  procesa.  (Pollard  v.  Dwight,  4  Cranch,  421; 
Anderson  V.  Shaffer.  10  Fed.  Rep.  266.)  Where  a  citi=en 
of  New  Hampshire  and  a  citizen  of  Georgia  sued  a  citiMn 
of  JUsMacb US etta  in  New  YutV.,  whuts  ha  waa  arrested, 
the  coart  had  no  jurisdictiou.  ^Nlt.SB.^. -s.ftQ\B^,1'9ita«, 
103. }  Where  there  are  two  dialriete  \ti.  o.  ?.'».y>,  »■«■■" — 
-'  mch  State  is  Uable  to  auit  in.  citincr  iuto-ft* 


with  proceaa.  (MoMicken  v.  Webb,  U  I'etera,  25;  Vore 
V.  Fowler,  2  Bond,  294;  Locomotive  Co.  v.  Erie  R.  Co., 
lOBlatobf.  234.) 

Jurisdiction,  how  acquired. — A  Federal  court  ac- 
ijoirea  jnriBdiction  over  parties  only  by  a  aervica  of  process 
OF  by  their  Toliintary  appearance  (HemdoD  t.  Ridgway, 
17  How,  424),  and  only  by  service  of  procesa  within  the 
district  (Allen  v.  Blunt,  1  Blatchf.  480;  Union  Sngar  Belt 
V.  MatthiuaBeo,  2  ClifT.  304),  and  not  then  if  he  ie  bat 
temporarily  within  the  diBtrict.  (^niith  v.  Tuttle,  6  Biea. 
169. )  A  person  who  comea  within  the  district  merely  for 
the  purpose  of  attending  a  trial  in  a  State  coari;  cOiUnot  be 
served  with  process  issuing  out  of  a,  United  States  court 
(.lanuau  Bank  v.  McSpadan,  5  Bisa.  64);  and  if  Bervtd 
with  aummons  while  attending  the  trial  of  a  causa  in  tho 
circuit  court  aa  a  party,  the  service  will  be  ait  aside. 
(Purker  v.  Hotchkias,  1  Wall.  Jr.  ^67;  conti-a,  Blight  v. 
Fisher,  Peters  0,  U,  41.)  Where  defendant,  not  an  in- 
habitant  of  tlie  district,  is  inveigled  or  enticed  into  the 
district  hy  false  representations  or  deceptive  contrivances, 
service  of  process  on  him  within  the  district  is  illegal. 
Staigoc  v.  Bonn,  4  Fed.  Eep.  17;  Union  Sugar  Eefi.  v. 
Matthiessen,  2  Cliff.  304.)  If  a  uon-reaident  comes  into 
the  district  for  the  purpose  of  pleading  to  an  indictment 
iind  giving  bail,  he  Cannot  be  aued  before  ha  has  a  reason- 
able time  to  depart.  (U.  S.  v.  Bridgman,  8  Am.  law 
Kec.  541.)  If  defendant  is  a  non-resident  of  the  district, 
the  record  must  show  with  certainty  that  process  was 
served  upon  him  within  the  district,  (Allen  v.  Blant,  1 
Blatchf,  480;  Vore  v.  Fowlar,  2  Bond,  2il4;  McClaskay  v. 
Oobb,  2  Bund,  l(i;  Thayer  v.  Wales,  5  Fiah.  448.) 

Waiver  of  irregn^aritieo.— A  Federal  conrt  has  no 
autliority  to  iaaue  process  to  another  district,  (Hemdon 
V.  Eidgway,  17  How.  4-24.)  So  the  process  of  a  circuit 
court  cannot  be  served  without  the  district  in  which  it  is 
established  except  by  special  autliority  of  law.  (Toland 
V.  SpraguB,  12  Peters,  300;  Ex  parte  Graham,  3  Wash.  C. 
C.  45U;  Wilson  V.  Graham,  4  Wash.  C.  C.  53.)  In  pro- 
ceedings for  relief  against  an  interfering  ^teM.M.ii&.fcx  »wi- 
tjifn  toar  tiousand  nine  hundred  aui  B\^"uit"tt.,^.s?'"'««'^ 
Staiatca,  no  provision  is  made  iot  sticv^ce  ol  litAA-W.  ^^ 
J-cn.  Phoc.-Js. 
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parties  outsi'ie  of  the  diatriot.  (Liegett  v.  Miller.  1  Jfe  . 
l!cp.  203. )  No  juduinent  can  be  rendered  agaiDat  a  defemi- 
aub  wlio  hoB  nut  been  served  with  process  in  the  maaner 
(■ointed  out,  onlcaa  tlie  detandsnt  waives  the  neceaaary 
proceas  by  entering  hU  appearanoB.  (Levy  y.  Pita- 
Patrick,  15  Petera,  167.)  A.  party  defendant  maj  plead 
service  aC  prooeaa  on  hijn  out  of  the  district  by  plaa  in 
abatement  of  tbe  auit.  (Van  Antwerp  v.  Hulburd,  7 
Blatchf.  426.)  %Vhere  a  deCeodaut  appears  nithoat  tak- 
ing exceptions,  it  is  an  adnuesion  of  the  regalarity  of  the 
service  (Graoie  -v.  Palmer,  8  Wheat.  699);  but  if  heappeaw 
aud  answers  the  bill,  be  oannob  on  thd  boiu-ing  object  that 
the  bill  coataiuod  a  prayer  fur  process,  or  that  be  was  not 
served.      (Segee  v.  rhonms,  3  Blati.'hF.  11.)     And  if  boap- 

Eears  and  pleads  on  the  merita,  it  is  a  waiver  of  iiresU- 
irity.  (Toland  t.  Spranue,  12  Petera,  31)0;  Pollard  V. 
Dwight,  4Cranch,  421;  Irvine  v.  Lowry,  U  Peters,  293.) 

Corporatioas. — A  corporation  can  bave  no  existenag 
beyond  tha  limits  of  tbe  State  in  which  it  is  oreatedl 
lience,  eervioe  of  prooeaa  npon  ita  otEcera  in  another  State 
will  not  confer  juriadictton  upon  a  circuit  court  iQthat 
State  over  tbe  oorpnratioo.  (Northern  Ind.  R.  Co.  t. 
Michigan  Cent.  R.  Co.,  15  How.  233;  Day  v.  Newmack 
Mauuf.  Co.,  1  Blatchf.  &>8;  Decker  v.  New  York,  B,  ic  P. 
fa,  11  Blatchf.  76;  Myers  v.  Dorr,  13  Blatcbf.  22.)  Am 
n  corporation  cannot  be  made  a  party  to  a  civil  suit  I)^ 
original  procesa  in  any  other  dtatrict  than  the  Stattt 
wherein  it  was  created  (Moyerav.  Dorr,  13  Blatchf,  23), 
so  a  national  bank  cannot  be  sued  out  of  the  district  te 
wbich  it  ia  located  (Main  v.  Second  Kat.  B:tak,  6  BU». 
26);  bnt  a  trading  corporation  may  be  sued  in  auy  district 
in  which  it  conducls  ita  business  (Havden  v.  Androsooaoin 
Mills,  1  Fed.  Eep.  93),  and  a  foreign  corporation  maybe 
sued  in  a  district  other  tlian  that  of  wliich  it  ia  a  resident 
if  it  has  a  duly  authorized  resident  agent  (jnaliiied  to  ao- 
knowledga  service  of  process  (lluukle  v.  Lamar  Ins.  Co., 
i?  Fed.  Rep.  9;  Moch  v.  V.  F.  &  M.  Ina.  Co.,  10  Fed.  Bop. 
tfiWJf  or  ir  it  consents  VnsA  ■proceaa  tou.^  be  served  on  ita 
agent  in  such  State,  iiiriiA\ot\oa  a\.\ac"Dw.  il^ii.  ij«Ai 
SchoUenberneT,  96  U.  S.  SG^;  K-nQ\.'t,-j.4ouWv\-J™. 
LCo.,  Z  Woods,  479;  Eliramii\.T:6>i'»>i»a-^^*-^°-^^'' 
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Rt^p.  470;  Runklo  v.  Ijimar  Ins.  Co..  2  Fed.  Rep.  9; 
Kumia  V.  BriiiBh  Am.  Iiia.  Co.,  10  Cliic.  L.  N.  SOB;  Al- 
bright V.  Empire  Trana.  Co.,  18  Alb.  L.  J.  313;  coalra. 
Pomeroy  V.  Nuw  Yurk  &  N.  H.  E.  Co.,  4  Blatchf.  120; 
Soatharn  4  A.  T.  E.  Co.  v.  Naw  Orleans  M.  4  T.  R.  C... , 
3  Cent.  L.  J.  88;  Stillwell  v.  Empire  P.  Ins.  Co.,  4  Cant. 
L.  J.  463.)  A  foreign  corporatioa  doing  businesB  within 
the  State  is  liabls  to  suit  by  aervioe  of  proeess  on  an  agent 
(.\lbright  V.  Empire  TraoH.  Co.,  18  Alb.  L.  J.  313;  see 
Bruwnell  V.  T.  &  B.  R.  Co..  3  Fed.  Rep.  761;  Moch  v.  V. 
F.  4  M,  Ins.  Co.,  10  Fed.  Rep.  696),  although  there  ia  no 
State  law  requirinK  it  to  appoint  nn  agent  to  accept  aerv- 
ice  ot  process.  (Wilson  Pack.  Co.  v.  Hunter,  11  Chic.  L. 
N.  20/.]  Corporations  maybe  found  for  eervioe  of  prootss 
wherever  tliey  are  doing  buaineaa.  (\Vilson  Packing  Co. 
V.  Hunt«r,  8  Cent.  L.  J.  333;  Railroad  Co.  v.  Harris,  12 
Wall.  65;  Ex  parte  Schollenberjier,  96  V.  S.  369;  Moulin 
V,  Ina.  Co.,  1  Dutch.  57;  Mooh  v.  Ina.  Co.,  10  Fed.  Rep. 
69fj;  Wheeling  etu.  Tranap.  Co,  v.  B.  &  0.  E.  Co.,  1  Cin. 
Rep.  311;  Hanoibal  etc.  E.  Co.  v.  Crane,  102  IlL  249i 
Handy  v.  loa.  Co.,  37  Ohio  St.  368;  2  Ohio  Law  J.  289; 
McNichol  V,  U.  S.  Mercantile  Asaociation,  14  Cent.  L.  J. 
.^1;  WiUiama  V.  Empire  Tranap.  Co.,  14  0.  G.  523.) 

A  personal  privilege,  and  may  be  waived. ^This 

aection  ia  not  a  denial  of  juriadiction,  but  bibe  grant  of  a 
privilege  to  defendant  not  to  be  sued  out  of  the  State 
where  he  resides,  nnlesB  served  with  proceaa  in  the  State 
where  suit  ia  brought  (Harrison  v.  Tiowan,  Peters  C.  C. 
489);  and  under  ita  provisions  the  privilege  granted  to 
liim  may  he  waived  (Flanders  V.  ^tna  Ins.  Co.,  3  Mason, 
loS;  aee  Lovejoy  v.  Hartford  F.  Ins.  Co.,  11  Fed.  Rep. 
<l:t).  as  by  a.  voluutiiry  appearance  (Flarrison  t.  Eawau, 
I'otera  C.  C.  489;  Hale  v.  Contin.  Ins.  Co.,  12  Fed.  Rep. 
:tii9);  and  bia  appearance  without  process  ia  a  waiver  of 
the  privilege  to  object  to  the  non-aervica  of  proceaa. 
Gracie  v.  Palmer,  3  Wheat.  699;  Segee  v.  Thomas.  S 
Blatiiht.  11;  Kelsey  v.  Pennaylvaoia  R.  Co.,  14  BUtuhf. 
89;  McOloskey  t.  Cobb,  2  Bond,  16;  Flanders  v.  ji'.t.v.*. 
Ina.  Co.,  3  Maaon,  158;  Harrison  v.  Ro^avi,  Setet*  d.  t- 
499;  Clarke  V.  Jfavigation  Co.,1  Stoiv,  5a\.S  'feoa.-^^we- 
ing  and  moving  to  dismita   the  H\l  lot -^aDt  vS.  fti^VG^ 
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(Jones  V.  Amlrews,  10  Wall.  327),  or  an  appearaoce  dd- 
accompanied  by  a  ploa  claiming  the  privilege,  is  a.  waiver 
of  it.  (Harriaon  v.  Rowan,  Petara  C.  C.  439.)  For  an 
appearancB  to  uonfer  jnriBdicttoa,  the  party  miut  be  s 
party  to  the  record.  (Kentucky  S.  M.  Co.  v.  Day,  2 
Ijawy.  468).  If  a,  party  ia  a  non-nisideiit  be  may  appear 
iQ  the  Huit  and  plead  his  personal  privilege  (TeesQ  v. 
Fhelpa,  1  McAll.  17).  and  such  an  sppearance  ia  not  B 
waiver.  (Harrison  v.  Rowan,  Peterti  C.  C.  489);  bat  itia 
not  a  wnivBT  to  appear  aud  plead  to  the  jurisdiotioa  by  am 
attorney.  (Commercial  Bank  v.  Slocomh,  14  Peters,  60[ 
Thayer  vs.  VValea,  5  Fish.  448;  Dookar  y.  Now  York  & 
A  P.  Co.,  11  Blatohf.  76.     Where  a  bill  was  filed  in  the 

southern  district  of  MisaisHippi  against  fuur  defendant^ 
two  of  whom  appeared  for  the  pnrjiosa  of  moving  to  die- 
miss  the  bill,  and  the  other  two  dechned  to  appeal  and 
process  was  not  served  on  them,  the  conrt  had  no  alter- 
nativo  but  to  dismiss  the  bill,  they  being  neueasary  parties. 

(Hemdon  v.  Ridgway,  17  How.  424.) 

Froceae  by  attachment.  —An  attachment  a.g>inBt  the 

Sroperty  of  a  niiu-resiilent  cannot  he  sued  out,  nnleas  the 
efendant  is  first  parsooally  eerved  with  process.  Wi 
parte  Des  Moinea  R.  R  Co.,  2  Morr.  Trana,  303.)  Tht 
circnit  ooarthaano  inriadiction  in  attachment  suits  agunot 
a,  non-resident  without  the  dlslriut.  (Holliugs worth  T. 
Adams,  2DaU.  398;  Tokndv.  Spragne,  12  Peters,  300; 
Chaffeev.  Hayward,  20How.  208;  Diiyv.Newark  Manuf. 
Co.,  1  Blatchf.  628;  Sadler  v.  Hudson.  2  Curt.  6;  MauldlB 
T.  Caril,  3  Hnghes,  247;  Picjuet  v.  Swau,  5  Maaon,  35) 
Richmond  V.  Dreyfona,  1  Sum.  131.)  Ptiieesa  of  foreigK 
attachment  cannot  be  properly  issiieil  by  the  circnit  Qontt 
in  cases  where  defendant  la  domiciled  abroad  or  not  fonnft 
within  the  district,  so  that  it  can  be  served  npon  him  (Tttf 
hind  V.  Sprague,  12  Peters,  300;  Anderson  v.  Shaffer.  1ft 
Fed.  Rep,  26(1),  and  this  applies  to  corporations.  (Meyraa 
V.  Dorr,  13  Blatchf.  22.)  Proeesa  of  attachment  on  the 
e^cta  of  a  person  nob  an  inliahitant  cannot  be  eerred 
fPoilard  V.  Dwight,  4  Crancli,  WVl\\i(rt.ii*wsBi.mA  only 
nn  the  property  Won  tUeietenaaBUSn.™aiiA;™.»xia.JoHt 

-v  a  bankrupt  court  ot  ^o*«  i«,tT«A«^'e<>--«^'e»^-^ 


although  there  is  property  within  the  district.  (Shain- 
w»ld  ¥.  Le»ia,  5  Fed.  Rep.  510;  S,  C,  6  Sawy,  585.) 
Where  a  citiaen  ot  tho  United  States  U  a  resident  m  a  for- 
eign country,  the  circuit  court  has  no  jurisdiction  over  a 
suit  brought  by  a,a  aliea,  although  he  haa  property  within 
the  distrii^t  which  may  be  attached.  (Picquet  v.  Swan,  5 
Masou,  35.) 

Civil  suit "Civil  suit"  means  a  suit  within  the  cate- 
gory of  "all  suits  of  a  civil  nature  at  common  law  or  in 
equity,'  ami  a  case  of  admiralty  jurisdiction  is  not  within 
themeaningof  thisprahibitiott.  (Atkins  v.  Disintegrating 
Co.,  18  WaIL272;Uaseyv.  Leary,  2  Ben.  630;  Maoohester 
V.  Hotubkiaa:  13  Int.  Rev.  Rec.  12.i;  bat  see  Ex  parte 
Graham,  3  Wash.  C.  0.  456;  Wilson  v.  Pierce,  15  law 
Itep.  137;  New  England  Ins.  Co.  v.  Navigation  Co.,  13 
int.  Rev.  Rec,  01.)  This  provision  does  not  apply  to  a 
Xierson  who  has  never  been  an  inhabitant  of  the  United 
states.  (Uashingv.  Laird,  4  Ben,  70.)  A  prize  procaed- 
ing  is  a  civil  suit,  and  if  againat  the  perann  can  be  institn- 
te<l  only  in  the  district  where  he  is  inhabitant  or  is  found, 
(lix  parte  Graham,  3  Wash.  C.  C.  456.)  Attachment  will 
lie  against  in  debt  or  contract  ortort.  (MoGrathv.  Can- 
dslcro,  Bs^e,  64;  Bouyason  v.  Miller,  Bee,  186.)  Itmaybe 
issued  against  a  non-resident  iu  an  action  on  contract,  even 
if  the  nuii-rPBidaot  be  a  corporation.  (Clarke  v.  Xaviga- 
tinuCi.,,  I  Story,  531.) 

g  252  (747).      Parties    maj    plead    tbelr 

own  caiiHeH. — In  all  tlie  courts  of  tbe  United 
States  the  parties  may  jileadand  maBage  their  own 
causes  personally,  or  by  the  assistance  of'svich  coun- 
sel or  attorney B-at-law  as,  by  the  rules  of  the  said 
courts,  respectively,  are  permitted  to  manage  and 
conduct  cauaea  tliei'ein.     (Rev.  Stats,  sec.  7-17.) 

When  an  attorney  is  selected  to  conduct  and  man^e 
the  case,  the  attorney  stands  in  the  place  of  the  party  and 
has  exclnsiva  control  and  niaoagement,  a.Tift.\u9.  iSiftn.^.  c«a- 
not  appoint  an  agent  to  repreBent  him  io  Wqb  wiA.   l^^^aS.- 
,-,gslor.  Oreg.  Cent.  R.  K.  Co.,  i  Sb*-^.  W»-^ 


^263  (74.^.)  Offlcersforblddon  to  praca 
tit;e  ati  attorn cj-b.— No  deik,  a.Shbtaut,  or  de)>- 
tity  clerk,  ot'  any  teiiitorifd  diiitiict,  or  cirouit 
court,  or  of  the  coiu-fc  of  clttims,  or  the  Supreme 
Court  of  tbe  TJoitt-d  Statfs,  or  marahal  or  deputy 
niui'shal  of  the  Uniteil  Stutes  within  thu  district 
for  Ttiich  he  is  ajipointeJ,  sLall  act  as  a  so1ii:itor, 
pi-octor,  attoraey,  or  couiisi:!  in  any  cauKe  depend- 
ing in.  either  of  said  coutts,  or  in  any  district  for 
-which  he  in  acting  as  suuh  ofGcer.  (Kev,  Stata. 
sec.  748.) 

g  254  ("4'J).  Penalty.— Whoaoever  violnttl^' 
ihfr  preceding  snctioa  shall  be  stricken  from  tk^' 
roll  of  ftttomeya  by  the  court,  u|ion  coii>plaint^[ 
iip.in  •vhicli  the  respondent  shall  have  dne  notioe, 
and  be  heanl  in  his  del'ensR;  and  in  the  case  of  .^■ 
mai-shal  or  dejiuty  marshal  so  acting,  he  shall  W 
recommended  by  the  court  for  dismissHl  from  "* 
(Rev.  Stats,  sec.  749.) 

§  256  (750.)      Final  recora.— In  equity  aiid' 

admiralty  causes,  only  tbe  process,  pleadings,  and  de- 
cree, and  such  orders  and  memorandums  as  may  be 
neueHsary  to  show  the  jui-isdiction  of  the  court  and 
regularity  of  tbe  proceedings,  shall  be  entered  upon 
the  final  record.  (See  sec.  6a8.  Eev.  Stats,  sec. 
749.) 
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§§256-280     omoEHB  of  i-nitkii  i 

§  236.      Rexlrictlon  on  Kppaintnieni 

That  no  person  related  to  any  jiiatice  or  judge  of 
any  court  of  the  United  States  by  affinity  or  oon- 
sa,n°;uinity,  within  the  degree  of  first  cousin,  sbofl 
hereafter  be  appointed  by  Buch  court  or  judge  to, 
or  employed  by  such  court  or  judge  in,  any  office  or 
duty  in  any  court  of  which  such  justice  or  judge 
may  be  a  member,  (Approvpd  March  3,  lS87i^ 
August  13,  1888,  sec.  7;  34  U.  S.  Stats.  552;  2(g 
V.  a.  Stats.  433.) 

§  267.  Clerk  not  to  lie  receiver  orniaBtev 

No  clerk  of  the  district  or  circuit  courts  of  the 
United  States,  or  theii'  deputies,  shall  be  appointed 
a  receiver  or  a  master  in  any  case  except  where  the 
judge  of  said  court  shall  detei-miiie  that  Bpecii^ 
reasons  exist  therefor,  to  be  assigned  in  the  order 
of  a]3pointment.  (30  U.  S.  Stats.  41Sj  1  Sup.  Her, 
Stats.  464.) 

§  2C8.      Extra     <-ompoDtia,tioii.^  That   no 

civil  officer  of  the  government  shall  Lereaftei-  re- 
ceive any  compenaation  or  perquisites,  directly  or 
indirectly,  from  the  treasury  or  pi-operty  of  the 
United  States  beyond  hia  salary  or  compensatirai 
allowed  by  law;  provided,  that  this  shall  nob  be 
construed  to  prevent  the  employment  and  payment 
by  the  departmentof  justice  of  district  attomeysiui 
now  allowed  by  law  for  the  performance  of  servioes 
not  covered  by  their  salaries  or  feea.  (Approved 
June  80,  1874.  See  Rev.  Btata.  sees.  619,767, 
776,  843.) 

^  259       RCHlaence  ot'omrers Thatevery 

[  clerk  of  the  circuit  or  dlslvict  couvV  at  the  Cnimd 
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States,  United  States  marshal,  or  "United  States 
ilistrict  attorney,  Bhall  reside  permanently  in  tlie 
district  where  bis  official  duties  are  to  be  performed, 
iind  shall  give  his  personal  attention  thereto;  and 
in  case  any  such  officer  shall  remove  fi-om  hia  dia- 
trict,  or  shall  fail  to  give  personal  attention  to  the 
liutias  of  hiB  office,  except  in  case  of  sickness,  such 
office  shall  be  deemed  vacant;  provided,  that  in  the 
southern  district  of  New  York  said  officers  may  re- 
side within  twenty  miles  of  their  districts.  (See 
sees.  619,  767,  776;  18  U.  S.  Stjits.  lOH;  I  Sup. 
Eev.  Stats.  47.) 

§  260-      District    altorncj'N     and     mar- 

Hbals- — There  shall  be  appointed  in  each  district 
a.  person  learned  in  the  law,  to  act  as  attorney  for 
the  United  States  in  Buch  district.  (Rev.  Stats., 
sees.  767,  776.) 

i^laten  ivilf  liH  tcjiiii  I  ia  AlllntaB  Be',  atkts.  teaa.  T87,  7IH:  18  U.  B.  SUM. 
I3.>;  (IslifiirciiB.  L'lr.  rf.  Slila.  308;  CWociKlo.  IB  U,  M,  Slats.  SI:  Geonita. 

22  rr.  s  fli»M.  47;  l"-.i,  K  TT.  S,  Htais.  173;  Loiiisian*,  31 V.  S,  Statt,  Rw: 

§  261.  Term  and  onth  of  district  at> 
torney- — District  attorneys  shall  be  appointed  for 
a.  term  of  four  years,  and  their  conimissiona  shall 
cease  and  expire  at  the  expiration  of  four  yeara 
from  tlieir  respective  dates.  And  every  district 
attorney,  bofoi*  entering  upon  his  office,  shall  be 
sworn  to  a  faithful  execution  thereof.  (Rev.  Stata. 
sec.  768.) 

§  262'      Salaries  of  district  nttorneyH' — 

The  district  attorney  for  the  southern,  district  of 
New  York  is  entitled  to  receive  quarterly,  for  all 
hia  services,  a  salary  at  the  rate  ot  ^s."3aEpaBaaA 


I 


dollars  a  year.  For  extra  aervicea  the  district  at- 
torney fof  the  district  of  California  is  entitled  to 
a  sniary  at  the  rate  of  five  hundred  dollars 
a  year,  and  the  district  attorney  for  all  other  dis- 
tricts at  the  rate  of  two  hundred  dollars  a  year, 
(Rev.  Stats,  sec.  770.) 

IlutleH  or  district  attorneys. — 

It  shail  be  the  duty  of  ei'ery  district  attorney  to 
prosecute,  in  his  district,  all  delinquents  for  crimes 
and  oflenses  cognizable  under  the  authority  of  the 
United  States,  and  all  civil  actions  in  "which  the 
United  States  are  concerned,  and,  unless  otherwise 
instructed  by  the  secretaiy  of  the  treasury,  to 
appear  in  Ijehalf  of  the  defendants  in  all  siiita  and 
proceedings  in  his  district  against  collectora,  or 
other  officers  of  the  revenue,  for  any  act  done  by 
them  or  for  the  recovery  of  any  money  exacted  by 
or  paid  to  such  officers,  and  by  them  paid  into  the 
treasury.     (Rev.  Stats,  sec.  771.) 

§  264.    Statement  of  HnitH, — Every  district 

attorney  shall,  on  instituting  any  suit  for  the  re- 
covery of  any  fine,  penalty,  or  forfeiture,  immedi- 
iitely  transmit  to  the  solicitor  of  the  treasury  a 
ttatenient  thereof.     (Rev.  Stats,  sec.  772.) 

^  265,     Retnrns  of  district  attornefata 

trcaBury.— Eveiy  district  attorney  shall,  imme- 
diately iifter  the  end  of  every  term  of  the  oirowit 
and  district  court  for  hia  district,  forward  to  the 
solicitor  of  the  treaaary,  es.ce\it  in  the  cases  pro- 
vided in  the  next  BeotVon,  a  tiW  wiOi.  YM<\'=a!«* 
fement  accompamed  M  tit^'i  teYV=Acato  A  >*.<, 
rts   of  said   court*,  Tes'pftcWMe\^  -  «^  ^v.  .^■^y 
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pending  in  said  courts,  and  of  all  causes  decided 
therein  during  such  term,  in  which  the  United 
States  are  party.  He  sljiill  also,  on  the  first  day 
of  October  in  each  yiiar,  make  a  return  to  said 
solicitor  of  the  nnmljer  of  suits  and  proceedings 
cunimenceil,  pending  and  determined  within  his 
district  daring  the  fis&il  year  next  preceding  the 
date  of  such  return,  showing  the  dat«  when  such 
proceeding  or  suit  in  each  case  was  commenced. 
If  the  determination  thereof  has  been  delayed  or 
continued  beyond  the  usual  or  reasonable  period, 
the  reasons  must  be  set  forth,  and  a  statement 
must  be  made  of  the  measures  taken  by  the  district 
attorney  to  press  such  proceedings  or  suit  to  a 
close.    (Rev.  Stats,  sec.  773.) 

§  266.      Betnrna  of  liit«i"iial   reienae.— 

Wben  any  suit  or  proceeding  arising  under  the  in- 
terna! revenue  laws,  to  which  the  United  States 
ai-e  party,  or  any  suit  or  proceeding  against  a  col- 
lector or  other  officer  of  the  internal  revenue, 
wherein  a  district  attorney  appears,  is  commenced, 
tlie  attorney  for  the  district  in  which  it  is  brought 
shall  immediately  report  to  the  commissioner  of 
internal  revenue  the  full  particulars  relating  to  the 
same;  and  he  shall,  immediately  after  the  end  of 
each  term  of  the  court  in  which  such  suit  or  pro- 
ceeding is  pending,  forward  to  the  said  commis- 
sioner a,  full  and  jwirticular  statement  of  its  condi- 
tion.    (Rev.  Stats,  sec.  774.) 

§   267'     Report<4  by  diatrlot  nttorney- — 

Ench  district  attorney  sht>Al,  ranieiVateVj  b-^Wi^ '^Io.*> 
end  of  every  term   in  wln-;h   any    a\At   tov  i  " 

d,w  on  account  of   the  postjamce    ' 


bho  depriw 
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been  pemiing  in  his  district,  forward  to  the 
meiit  of  justice  a  stateinettt  of  any  judgment  or  or- 
der made,  or  step  taken  in  the  same,  during  such 
term,  accompanied  by  a  certificate  of  the  clerk, 
showing  the  parties  to  and  amount  of  every  such. 
judgment,  with  Buch  other  information  as  the  de- 
partment of  justice  may  require.  And  the  said  at- 
torney shall  dii-ect  speedy  and  effectual  executicai 
upon  said  judgment,  and  the  United  States  marshal 
to  'whom  the  same  is  directed  shall  make  returuB  c^ 
the  proceedings  thereon  to  the  department  of  jiia- 
tice  at  such  times  as  it  may  direct,  (Kev.  Stata. 
sec.  775.) 

g  268<      Ilf  arafaalM'  lerm. — Marshals  shall  be 
appointed  for  a  term  of  four  years.     (Rev.  StatS. 

§  269.     Deputy  marstaalB.— Every  marshal 

may  appoint  one  or  more  deputieR,  who  shall  'be 
removable  from  office  by  the  judge  of  the  distriot 
court  or  by  the  circuit  court  for  the  district,  at  the 
pleasure  of  either,     (Rev.  Stats,  sec,  780.) 

§  270-      Mni-sh»lM'  Bwlnric**.-  Mai-shals  are 

entitled  to  receive  salaries,  as  a  compensation  for 
extra  services,  as  follows;  The  marshal  of  the  dis- 
trict  of  California,  at  the  rate  of  live  hundred 
dollars  a  year;  the  marshal  of  the  districts  of  North 
Carolina,  at  the  rate  of  four  hundred  dotlara  a  year; 
the  marshals  of  all  other  districts,  except  the 
southern  and  eastern  districts  of  New  York,  the 
eastern  district  of  Pennsylvania,  the  southern  dis- 
trict  of  Hljnois,  the  western  district  of  Missouri, 
the  northern  and  soutbem  dialticta  of  Georgia,  and 


the  districts  of  MasBachiinettB,  Maryland,  and 
Nevada,  at  tbe  rate  of  two  hundred  dollars  a  year. 
(Rev.  Stats,  sec.  7S1.) 

Note.^Com[ieo8ation  for  extra  aervicea  relates  to  such 
OB  BfB  by  law  lievolvei!  on  the  marelial.  (U.  3.  v.  Smith, 
i  Wood.  A  M.  184.) 

§  271.  Oath>«  of  mar Bhalth— Every  mar- 
shal aud  deputy  marshul  shall,  before  he  enters 
upon  the  duties  of  his  appointment,  take,  before 
the  district  judge  of  the  district,  an  oath  or  afBrm- 
atioa  in  the  following  fonti;  "  I,  A.  B.,  do 
solemnly  swear  (or  affirm)  that  I  will  faithfully 
execute  all  lawful  precepts    directed  to  the  marshal 

of  the  district  of ,  under  the  authority  of   tbe 

United  States,  and  tnie  returns  make,  and  in  all 
things  well  and  truly,  and  without  malice  or  par- 
tiality, perform  the  duties  of  the  office  of  marehal 
(or  marahal's  deputy,  as  the  case  may  be)  of  tbe 

district  of ,  during  my  continuance  in  said 

office,  and  take  only  my  lawful  fees.  So  help  me 
God."  The  words  "  so  help  me  God"  shaU  ts 
omitted  in  all  cases  whei-e  hu  affirmation  is  ad- 
mitted instead  of  an  oath;  provided,  tliat  when  any 
person  who  is  appointed  deputy  marshal  resides 
and  is  more  than  twenty  miles  from  the  place  where 
the  district  judge  resides  and  is,  the  said  oath  of 
office  may  he  taken  by  him  before  any  judge  or 
justice  of  any  State  court  within  the  same  district, 
or  before  any  justice  of  the  peace  having  authority 
therein,  or  before  any  notary  public  duly  appointed 
in  such  State,  or  before  any  contmisBioner  of  a  cir- 
cuit court  for  such  district,  and  shall,  when  certi- 
fied by  such  officer  to  the  said  district  jud^e,  ba  aa. 


effectual  a,a  if  taken  before  aiioh  Jiatrict  judge. 
(Eev.  Stata.  sec.  782.) 

§  272.     IHarslial'B  bond*  —  Eveiy  marshor], 

before  he  enters  on  the  duties  of  his  office,  shall  givB 
bond  before  the  district  judge  of  the  district,  jointly 
and  severally  with  two  good  and  sufficient  auretiet^ 
inhabitants  and  freeholdera  of  such  district,  to  be 
approved  by  said  judge,  in  the  sum  of  twenty  thou- 
sand dollar,  for  the  faithful  pei'formance  of  said 
duties  by  himself  and  hia  deputies.  Said  bond 
shall  be  tiled  and  recorded  in  the  office  of  the  clerk 
of  the  diittriot  couit  or  circuit  coux't  sitting  within 
the  district,  and  copies  thei-eof,  certified  by  the 
clerk,  under  the  EieaL  of  the  said  court,  shall  be 
competent  evidence  in  any  couiii  of  justice.  (Bier, 
Stata.  see.  783.) 


256.)  So  a,  bond  to  the  Preaitlent  ia  not  a  bond  to  tils 
United  States.  (Jacksonr.  8lmonton,4CraiicliC.  C.SSo.) 
A  marshal  is  not  qnalilied  until  he  gives  the  bond  reqiuFed. 
and  until  it  is  received  by  the  proper  official  (JaokBtmi:. 
Simonton,  4  CraochO.  O.  255);  but  if  ha  tiroveahiaoom- 
miaaion  and  hU  recognition  aa  marshal  by  the  FedenJ 
conrts,  it  will  be  presumed  that  lie  conformed  to  the 
reqnirioneDts  of  the  law.  (Killpatrick  v.  Fraat,  2  Griatib 
188.)  Where  tbeqneatioa  is  aa  to  the  proper  constmotian 
of  a  marshuJ's  bond,  the  cause  ia  removable  into  the  oironil 
court.     (Lawreuue  v,  Norton,  13  Fed.  Rep.  1,} 

§  273-  RetarnN  to  the  xolirltor  or  the 
trensnry. — Every  marshal  shall,  witliin  thirty 
daya  before  the  commencement  of  each  ti'.rm  of  the 
draait  and  district  courts  in  \us  A\s.\,v\ct,,  ovake  re- 
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turns  to  the  solicitor  of  the  treastiry  of  the  pro- 
ceedings had  upon  all  writa  of  eKe:;ution  or  other 
pi-ocesa,  which  have  been  plnced  in  his  hands  for 
the  collection  of  moneys  adjudged  and  decreed  to 
the  United  States  in  said  courts,  i-espectively. 
(Rev.  Stats,  sec.  791.) 

§  274-    RttturDH,  posl'oHlce  depnrtment. 

Every  narhhal  to  whom  itny  execution  upon  a 
judgment  in  any  suit  for  moneys  due  on  account  of 
the  post-office  department  has  been  dii-ected  aliall 
make  returns  to  the  sixth  auditor,  at  such  times  an 
he  may  direct,  of  the  proceedings  which  have  taken 
[ilace  upon  the  said  process  of  execution.  (Rev. 
Stats,  see.  7!I2.) 

§  275-  Ta«;»iivieK,  hww  filled — In  case  of 
a.  vacancy  in  the  office  of  district  attorney  or  mar- 
shal within  any  circuit,  the  circuit  justice  of  such 
cii'cuit  niay  fill  the  same,  and  the  person  appointed 
by  him  shall  serve  until  an  appoiutiiient  is  made 
by  the  President,  and  the  ap]K>intee  is  duly  quali- 
fied, and  no  longer.  The  appointment  made  by 
such  justice  shall  be  in  writing,  which  shall  be 
filed  in  the  clerk's  office  of  the  circuit  court,  and  a 
copy  thereof  shall  be  entered  upon  the  journal  of 
said  couii.  .Any  marshal  so  appointed  shall  give 
bond,  as  if  appointed  by  the  President,  and  the 
liond  shall  be  approved  by  said  justice.  It  shall 
then  be  filed  in  the  clerk's  office  of  said  court,  and 
a  copy  shall  be  entered  on  the  journal  of  the  court. 
A  coitified  copy  of  such  entry  shall  he  prima  facte 
proof  of  the  execution  of  such  bond,  and  of  the  con- 
tents thereof.  (Rev.  Stata.  sec.  793.  See  In  re 
Farrow,  3  Fed.  Eep.  116.) 


I 


§   276-      SuilH  anmarHhal'nliond— CoctH. 

In  caae  of  a  breach  of  tlia  conditioa  of  a,  marshal's 
I  bond,  any  person  thereby  injured  may  institute  in 
I  lis  own  name  and  fur  his  sole  use  a  snit  on  oaid 
I  bond,  and  thereupon  recover  anoh  damages  as  shall 
I  be  legally  assessed  with  costs  of  suit,  for  which. 

execution  may  issue  for  him  in  due  form.     If  aucfa. 

party  fails  to  recover  in  the  suit,  judgment  shall  be 

rendered  and  execution  may  issue  agaiuat  him  for 
t  costs  in  favor  of  the  defendant;  and  the  United 
I  States  shall  in  no  case  be  liable  for  the  same. 
1  (Rev.  Stata.  sec  784,) 

I  Note. — An  action  fnr  a  breach  of  the  marsbnl'H  bond 
.  may  be  broiiglit  in  the  name  of  the  United  States  for  the 
I  "benetit  of  the  yiirCy  vhose  tiiterestsareaffected.  (U.  S.  v. 
I  Daviileon,  1  Bisa.  iXt. )  It  may  be  brought  in  the  oircoit 
[   conrt,  oltbonsli  bU  pnrtiee  ai'e  citizeiiB  of  the  snme  State> 

(U.  S.  V.  Davidson,  1  Bias.  433;  Wetmore  v.  Rica,  1  Biw. 

£37; Adlerv.  Newcomb,2Dill.45.)  Ai^Gclaratioafurthe 

bi-eiich  shonld  not  claim  tha  eutire  peiiatty  but  merely-^ 
1   damages  Biiatained.   (Adler  v.  Newcomb,  2  Dill.  46.)  If  ui 

execution  creditor  seeks  to  charge  the  sureties,  be  canael 

proceed  BnmiuarUy,  but  muat  prncieed  acconiing  to  law. 

(fiwin  V.  Breedlove,  2  How.  20;Gwin  v.  Barton,  0  How.  7.) 

g  277-  ITIarHbal-H  bond  to  remain  afHer 
Jaile;nient>— The  (aid  bond  shall  remain,  afl«r 
any  judgment  i-endercd  thereon,  aa  a  security  for 
the  benefit  of  any  jierson  injured  by  breach  of  the 
condition  of  the  same,  until  the  whole  penalty  hat 
been  recovered;  and  the  proceedin^.'s  shall  alwaya 
be  as  directed  in  the  preceding  section.  (Rev.  Stata. 
'sea.  785.) 
§  378.  Limitation  *>t  Ibo-**--^^  *«*-.  ««■ 
marsbal'a  bond  shall  be  mam^aS-^ei -a-siBSK,  *,  ^ 
•nwencfd    within    six    yeavs  elUv  Vae  ^^^ 


action  accrues,  aaving,  nevertheleBs,  the   rights  of 
infants,  mrtirried  women,  and  insane  persons,  so  that  i 

they  sue  within  three  years  after  their  disabilities  > 

are  removed.    (Rev.  Stata,  sec.  786.) 

Note. — This  limitation  does  not  apply  to  an  notion  on 
the  iQarshara  bonil  brought  by  the  United  States.  (U.  S. 
V.  Kaod,  4  Sawy.  272;  U.  fi.  v.  GoJliolJ,  3  Woods,  550.) 
The  Btatute  does  not  run  sgaiuBt  a  claim,  to  proceeds  of  a  > 

marBhal's  sale  auapended  by  appeal  until  after  af&riuance 
of  the  decree.  (Montgomery  t.  Uernaiidez,  12  Wheat.  129.) 

§  279.  Dntles  of  marshal. — It  shall  be 
tlie  duty  of  the  marshal  of  each  diatrict  to  attend 
the  district  and  circnit  courts  when  sitting  therein, 
jind  to  execute  throughout  the  district  all  lawful 
precepts  dii-eoted  to  him,  and  issued  under  the 
authority  of  the  United  States;  and  he  shall  have 
power  to  command  all  necessary  assistance  in  the 
execution  of  his  duty.     {Rev,  Stata.  sec.  787.) 

Note.  — This  flection  does  not  apply  to  a  warrant  in  case 
of  extradition;  auch  a  warrant  may  be  served  beyond  the 
limits  of  the  district.  (In  re  HenrickB,  5  Blatchf.  414.) 
There  is  no  restriction  as  to  diatrictB  from  wliich  precepts 
issue,  or  to  which  they  are  to  he  returned  (Voaa  v.  l^ke,  1 
Crnnch  C.  C.  331);  but  the  eubptena  should  he  issued  to 
the  marshal  of  the  district  where  witness  lives.  (Vosa  v. 
Lake,  1  Cranch  C.  C.  331;  Sommervilte  v,  Frencli,  1 
Cranch  C.  C.  174.)  He  is  a  mere  ministerial  officer,  aud 
it  is  no  part  of  his  duty  to  apply  to  the  district  attorney 
to  iasne  proceBs,  (Levy  Conrt  v.  Ringgold,  5  Peters,  451.) 
He  or  his  deputy  must  serve  original  prooeaa,  as  it  cannot 
he  served  by  a  private  person  (Suhwabaoker  v.  Roilly,  2 
Oilh  127);  and  when  procesB  ie  issued  by  a  commiaBioner,  i 

it  is  his  duty  to  make  return,  thereon  (United  Watsas,  ' 

Sorogginfl,  3  Woods,  520);  but  a  Ku\)piE'ii».  nva-jXia  %«m«&. 
by  a  private  person.     (Euaaell  y.   ka^Aa^,  ae^L^.  5>*Si-, 
Schwahiiaker  v.    Eeilly,   2  Ttill.   V^;  ScoW.  x-    ^*^;^ 
Phila.  484.)     A  deputy  mftTstia.1  may  ma^-a -ce^-i™-"^^^^ 


^^Keas,  but  shoald  do  bo  in  the  name  of  the  maraba.!.  (Spaf- 
^^m  fonl  V.  Goodell,  3  McLeao,  97.)  Marshal  may  amend  his 
^■retura.  (Intern.  Grain  Ceiling  Co.  v.  Dill,  10  Ben.  92.) 
^^M  A  deputy  marshal  is  an  officer  fur  whose  appoiatmeat, 
^K  qnalitioatian,  and  lemovaj  the  laws  of  the  United  States 
^K   expresalf  provide.     (The  E.  W.  Gorgas,  10  Ben.  46B.) 

^1       §   280.     Powers  or  marshalw.— The  tanv- 

^^^  sbals  aad  thnir  deputies  shall  have  in  each.  State 
^^ft  the  stime  powers  in  executing  the  lawa  o£  the 
^H  United  States  ai  the  aherifis  and  their  deputies  in 
^H  Biich  8tH.te  may  liave  hj  law  in.  executing  the  laws 
^B  thei-eof.     (Rev,  Stata.  eec.  TSlS.) 

^^^      Note.  — A  marshal  may  appoint  a  special  bailiff  to  exe- 

^^B  cute  a  particular  process  {U.   S,  v.  Jailer,  2  Abb.  U.  S. 

^^ft  265),   and  the  person  appointed  by  him  is  an  officer  de 

^0/wto.     (Hymnnv.  Chalas,  12  Fed.  Rep.  85;  Hopkins  v. 

^K  Chales,  12  Fed.  Rep.  855.)    This  sectlou  dilFora  from  ear- 

^^K  lier  stitutes  only  in  the  anbatitntion  of  the  worda  "may 

^^K  lutve "  fur  the  word  "have."    But  fur  the  circumgtaiiM 

^^K'that  the  B:eviRed  Statutes  is  declared  to  be  the  re-enact- 

^^B.mentof  lawa  already  in  force,  thia  change  of  phraseology 

^^V.might  be  conatrned  as  conferring  on  maiahals  auch  powera 

^B  B«  by  State  laws  ara  confenud  on  sberilfa.     (The  E.  W. 

^^B  .Gorgas,  10  Ben,  470.)     Independently  of  any  rule  of  court 

^^B  IX  statute,  a  marshal  or  sheriff  may  direct  a  partiauUr 

^^B  miniattirialactwith  the  performance  uf  which  he  ia  charged, 

^H  -to  be  performed  by  another  acting  for  him  and  under  hia 

^H  onthuri^  and  npon  bia  reaponsibility,     (The  E.  W.  Gor' 

^H   gas,  10  Ben.  467.)    A  marshal  of  tbeUnitedStatesbastlie 

^P    same  power  to  keep  the  peace  of  the  United  States  that  a 

^"      aheriff  has  tokeep  the  peace  of  the  State,  and  is  authoriaed 

to  protect  a  judxe  fiom  assault  and  murder.     (Ounning- 

ham  V.  Neagle,  135U,S.l,l     Auttiority  from  the  attorns 

general  and  district  attorney  ol  tiia\"^'iiv\e4§teSe4iaaoffi- 

cient  to  warrant  a   raarelial  in  umtinft  -pwrunoraVM-Ooft 

protectioa  and  defense  oi  s.  rastwe  k&  \iio  ^i-^icsne  ^^bbA 

^-hile   in    the    discharge   ol  tia  4\i.t3.     \.C'a.osm*uao- -?. 

JSeagle,  135  U.  S.  1.1 


g  281-  In  cane  of  death. — In  ca,se  of  the 
death  of  any  marshal,  his  deputy  or  deputies  shall 
continue  in  oflice,  nnleaa  otherwise  specifically  re- 
moved, and  shall  execute  the  same  in  the  name 
of  the  deoeiised  until  another  marshal  is  appointed, 
as  provided  in  this  chapter,  and  duly  qual- 
ified. The  defaults  or  miafeaaancea  in  office  of 
such  deputies  in  the  meantime  shall  be  adjudged  a 
breach  of  the  condition  of  the  bond  given  by  the 
marshal  who  appointed  them;  and  the  executor  or 
adminiati-ator  of  the  deceased  marshal  ahall  have 
like  remedy  for  t!io  defaults  and  misfeasances  in 
office  of  such  deputies,  duiing  such  interval,  as  he 
would  be  entitled  to  if  the  marshal  had  continued 
in  life  and  in  the  exercise  of  his  said  office  until  his 
successor  was  appointed  and  duly  qualified.  (Rev. 
Stats,  sec.  789.) 

§  282.  ytay  execnte  process  in  their 
liundM  irheu  remoTed. — Every  marshal  or 
his  deputy,  when  removed  from  office,  or  when  tie 
term  for  which  the  marshal  is  apiKjintcl  expires, 
shall  have  power,  notwithstanding,  to  execute  all 
such  precepts  as  may  be  in  their  hands  respectively 
at  the  time  of  such  removal  or  expiration  of  cffice; 
and  the  marshal  shall  be  held  responsible  for  the 
delivery  to  his  successor  of  all  prisoners  who  may  be 
in  his  custody  at  the  time  of  his  removal,  or  when 
the  term  for  which  he  is  appointed  expires;  and  for 
that  purpose  he  may  retain  such  prisoneia  in  his 
custody  until  hia  successor  is  appointeA  a.\A  ivi'^ 
gnaJiSed.  (Rev.  Stats,  aec.  790.^ 
^ote.  —  Tbe  ward  "eiecnte"  in  this  B©<A\an.  \TnAaiBa 
>:.^k,ng   return    to   the   proceaa   execatai.     IJiTJfiVi^^  ■«- 
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Ijurd,  4  Ben.  TO.)  So  a  marBlial  may  amend  his  retum 
ersii  after  he  has  ceased  to  huld  ufGce.  (Dunhin^v.  lAird, 
4  Ben.  70.)  Sn  execution  ia  notcouipletountil  the  mon^ 
■  I  made  and  paid  over  to  the  pliintiff,  anil  all  remedies  to 
'lis  tenn  of  of- 
If  a  marshal 
during  hU  term,  he  may  £erve 
it  after  his  successor  is  qualified.  (Stewart  v.  Hamilton, 
4  MeLesu,  534.)  So  if  exeoution  ia  issued  to  him,  he  may 
make  a  levy  after  hia  remoyal  (Byers  v.  Fowler,  12  Ark. 
21S);  and  if  ha  make  a  levy  prior  to  removal,  he  may  sell 
the  property  after  hiaremovni.  (Byera  v.  Fowler,  12Ark. 
218j  Doolittle  V.  Bryan.  14  How.  MS;  roiilni.  Overton  v. 
Oorham,  2  McLean,  Si'fl;  U.  S.  v.  Bank.  Hemp.  460- 
Bowerhank  v.  Morris,  Wall.  Sr.  119.)  If  he  make  a  levy 
after  hia  removal,  a  sale  by  hia  auuceaaor  is  irreeular,  but 
,  valid  in  a  colUteraJ  proceeding.  (Byera  v.  Fowler,  12 
Ark.  218.)  The  removal  ia  complete  as  snoo  as  the  new 
marshal  qualitiea,  even  though  do  Dotice  of  the  removal  is 
given  to  the  old  mnrehnl.  (U.  S.  v.  Bank,  Hemp.  460; 
Overton  v.  Gorham,  2  McLean,  509;  contra.  Eowerbankv. 
Moms,  Wall.  3r.  110,} 

§  283.  Oatli  er  (.-lerkH.^Tbe  clerk  of  the 
Supreme  Court,  and  every  clerk  ami  deputy  clerk 
of  a  circuit  or  district  court,  eball,  before  he  enters 
upon  the  execution  of  hia  office,  take  an  oath  or 
affirmation  in  the    following   form:       "  I,   A.    B., 

being  appointed  a  clerk  of ,  do  solemnly  swear 

^^  (or  affirm)  that  I  will  truly  and  faithfully  enter 
^H  and  record  all  the  orders,  decrees,  judgments,  and 
^H  proceedings  of  the  said  court,  and  that  I  will  &ith- 
^^^  fully  and  irapartiaUy  discharge  and  perform  all  the 
^^M  duties  of  my  said  office,  accordioK  to  the  best  of  my 
^^^  abilities  and  understanding.  So  help  me  God." 
^H^  Tlie  wopils  "so  help  me  God"  shall  he  omitted  in 
^^■A/i  cases  whera  an  a&via8.t\(i'(v\6  Emitted  msteod 
^Ktf  an  oath.     (R«v.  State,  mw.  1*0^:^ 

^m ^ 1 


§  284.  Clerb''H  boBd.^That  tLe  clerks  of 
the  Supreme  Court  and  the  circuit  and  diatrict 
courts  respectively  ahall  eacli,  before  Le  entei-a  upon 
the  execution  of  hia  office,  give  bonds,  with  sufficient 
sureties,  to  ba  approved  by  the  court  for  which  he 
is  appointed,  to  the  United  States,  ia  the  gum  of 
not  less  than  five  and  not  more  than  twenty  thou- 
sand dollars,  to  be  determined  and  regulated  by  the 
attorney -general  of  the  United  States,  faithfully  to 
discharge  the  duties  of  his  oftiee,  and  seasonably  to 
record  the  deci-ees,  judgments,  and  determinations 
of  the  coiu't  of  which  he  is  clerk;  and  it  shall  be 
the  duties  of  the  district  attorneys  of  the  United 
States,  upon  requii-eineut  by  the  attorney-general, 
to  give  thirty  days'  notice  of  motion  in  their 
several  courts  that  new  bonds,  in  accordance  with 
the  terras  nf  tliis  act,ai'e  required  to  beexecuted;  and 
upon  failure  of  any  clerk  to  execute  such  new  bonds 
his  office  shall  Ite  deemed  vacant.  The  attorney- 
general  may  at  any  time,  upon  like  notice,  through 
the  district  attorney,  require  a  bond  of  increased 
amount,  in  his  discretion,  f  ron\  any  of  said  clerks 
within  the  limits  of  the  amount  above  specilJed; 
and  the  failure  of  the  clerk  to  e:cecute  the  same 
shall  in  like  manner  vacate  his  office.  All  l>onds 
given  by  the  clerks  shall,  after  approval,  be  re- 
corded in  their  respective  offices,  a'nd  copies  thereof 
from  the  records,  certilied  by  the  clerks,  respect- 
ively, under  seal  of  court,  shall  be  competent  evi- 
<lence  in  any  court.  The  original  bond  shall  be  filed 
ill  the  department  of  justice.  (IS  U.  S.  Stats.  333; 
J  Sup.  Rev.  Scats.  146.  See  ■Rev.Sta.ts..  wsft.1'Sa>, 
ITot«.—Tbe  aMition  "that  t^ie  oWt  ifeaW  Iro.'OotiSL^ 
.lutuuui  for  all  mtineya, "  does  not  -vitiate  ttve  \iona.  'C'i  ■  *>• 


V.  Ambriue.  2  Tel.  Rep.  552);  nor  does  a  condition  t 
thQclerkahall,  Iiy  liiinaelf  or  "byhia  deputi     •■-■■'- 
pBrform  the  duties  of  hia  offita.     (U.  B.  a 
Fed.   Rep.   652.)      Suretiea  of  a  clerk  of 
escape  liabilrt]'  for  hia  failure  to  soconnt  for  money  paid 
Into  conrt  nader  an  order,  on  the  ground  that  the  coatody 
of  Boch  money  ia  nob  a  proper  part  of  hia  duties.   (ReF^nka 
[D.  C.  W.  D,  Va.]  41  Fed.  Hep.  383.) 

§  285.     Increase  of  bond.— That  whenever 

the  business  of  the  courts  in  any  juJicial  district  shall 
make  it  necessary,  in  the  opinion  of  tlie  attorney- 
general,  for  tlie  clerk  or  marshal  to  furoiah  great«r 
securities  than  the  official  bond  now  required  by 
r,  a  bond  in  n  sum  not  to  exceed  forty  thouaatid 
dollars  shaU  he  given  when  requii'ed  by  the  at- 
torney-general, -who  shall  fix  the  amount  thereof. 
(18  U.  S.  Stats.  333;  I  Sup.  Kev.  Stats.  145j  Eev. 
Stats,  sec.  796.) 


^H  a  circuit  or  district  court  shall,  within  thirty  days 
^B  after  the  adjourntnent  of  each  term  thereof,  forward 
^B     to  the  solicitor  o£  the  tTeasMi-j  a.  Ww.  ot  all  judg- 


Bond     of    deputy     vlerlca.— Any 

oircHit  or  diatrict  court  may  reqiiii-e  any  deputy 
clerk  thereof  to  give  bond  to  the  Uniwd  States  for 
the  faithful  discharge  of  his  duty  as  such  deputj , 
ne  penalty,  and  with  surety  in  the  same 
la  ia  required  by  law  of  clerks;  and  sucli 
bond  shall  be  recorded  and  preserved  in  like  man- 
ner, but  the  taking  of  such  bond  shall  not  afieot 
the  legal  responaibility  of  the  clerk  for  the  acts  of 
such  deputy.  (Bev.  State,  sec  796.  See  TTnited 
States  V.  Ambrose,  2  Fed.  Rep.  S53.) 
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mmits  Aoti  Uecrees.  to  which  the  United  States  are 
parties,  which  have  been  entered  iu  said  courts, 
respectively,  during  such  term,  abowing  the  amount 
adjudged  or  decreed,  in  each  case,  for  or  against 
the  United  States,  and  the  terra,  to  which  execution 
thereon,  will  bo  returnable.     (Rev.  Stats,  sec,  797.) 

§  288.  Accannt  of  payments.— At  each 
regular  seasLou  of  any  court  of  the  United  States, 
the  clerk  shall  present  to  the  court  an  account  of 
all  moneys  remaining  therein,  or  subject  to  its 
order,  stating  in  detail  in  what  causes  they  were  de 
posited,  and  in  what  causes  payments  have  been 
made;  and  said  account  and  the  vouchers  thereof 
shall  be  be  filed  in  the  court,      (Rev.  Stats,  sec.  798.) 

§  289.     OatliB The  clerks  of  the  district  and 

circuit  courts  may,  iu  the  absence  or  in  case  of  the 
disability  of  the  judges,  administer  oaths  to  all 
persona  identifying  papers  found  on  board  of  vessels 
or  elsewhere,  to  be  used  on  trials  in  admiralty 
causes.      {Rev.  Stats,  sec.  799.) 

§   290.     Powers  and  duties  of  ofllcera — 

Colorado  AND  other  States. — The  marshal,  dis- 
trict attorney,  and  the  clerk  of  the  circuit  and  dis- 
trict couita  of  said  district  of  Colorado,  and  all 
other  officers  and  persons  performing  duties  in  the 
administration  of  justice  therein,  shall  severally 
pOBsesH  the  powers  and  perform  the  duties  lawfully 
possessed  and  i-equired  to  be  performed  by  similar 
officers  in  other  districts  of  the  United  States,  and 
shall,  for  the  service  they  may  perform,  receive 
the  fees  and  compeosation  eliowed  to  other  Bimilar 
officers  and  pei-aons  performing   similar  duties,  b^ 
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the  laws  of  the  United  States,  excepting  such  pro- 
visions thereof  as  are  specially  applicable  to  some 
particular  officer  or  district.  (19  TJ.  S.  Stats.  62, 
sec.  4.) 

Special  statutory  provisions  as  to  clerks,  marshals,  district  attorneys  and 
their  deputies,  will  be  found  as  follows:  Idaho,  26  U.  S.  Stats.  217; 
Georgia,  Rev.  Stats.  777;  lUinois.  24  U.  S.  Stats.  442;  25  U.  S.  Stats.  387; 
26  U.  8.  Sbats.  212;  Indiana,  20  U.  S.  Stats.  166;  21  IT.  S.  Stats.  511;  Iowa, 
Rev.  Stats.  768;  Kansas,  20  U.  S.  Stats.  355;  22  V  S.  Stats.  400;  25  U.  8. 
Stats.  392;  Kentucky,  25  U.  S.  Stats.  389;  Michigan,  24  IT.  S.  Stats.  423;  20 U. 
S.  Stats.  176;  Mississippi.  22  U.  S.  Stat8.101;  2417.  S.  Stats  430;  2517. 8.  Stats. 
78;  Missouri.  24  U.  S;  Stats.  424;  20  U.  S.  Stats.  263;  South  Carolina.  Rer. 
Stats,  sec.  767;  Tennessee,  21  U.  S.  Stats.  175;  20  U.  S.  Stats.  236;  Texas,  20 
TJ.  ^.  Stats.  320;  Wyoming,  26  U.  S.  Stats.  225. 


Hilsage. 

MlkwK,  Jurors  ami  wllueases. 

AUnffaaiBi  lor  each  year  maaa  trom  Uu  twa  Eheicot. 

Payment  of  AU-pluB  tsa  Into  the  treaBUTT, 

Auditing  of  KCCDunLB  at  {liBtrJet  attoIUBT- 

Attorufly  lb  DkebTlct  ot  OoliuDbU. 

AccDonta  to  bedFrtified  to  k^  district  Judfe. 


I 

J 


§  291.  Veen  to  l»e  tased—The  foUoi 
Hiid  no  other  compensation  ehall  be  taxed  and  a 
lowed  to  attorneys,  soHcitors,  and  proctors  i 
courts  of  tlie  United  States,  to  district  attorueyB,^ 
clerks  of  the  circuit  and  district  courts,  marshals, 
ssionera,  -witnesses, jurors,  and  printers  inthe 
Eeveml  States  and  Territories,  except  in  cases  other- 
I  expressly  provided  by  law.  But  nothing 
lierein  shall  be  construed  to  prohibit  attorneys,  soli- 
citors, and  proctors  from  charging  to  and  receiving 
from  their  clients,  other  than  the  government,  such. 
I'easonable  com^iensation  for  their  services,  in  addi- 
tion to  the  taxable  costs,  as  may  be  in  accordance 
with  general  usage  in  their  respective  States,  or 
may  be  agreed  upon  between  the  parties.  (Rev. 
Stats,  sec.  823.) 

STote.'-Thia  soction  reterB  in  terma  only  to  aompenaa- 
tion,  and  not  expenses  and  disburaementa  incurred.  (The  I 
F.  Merwio,  10  Bca.  407.)  The  Federal  statutes  reKolate  I 
the  matter  of  teea  and  costs  in  tba  oourta  of  the  Unital  j 
States,  and  tlie  statutes  Bind  practice  of  the  fitaia  ars  sot  ' 
binding  in  matters  comprehended  by  the  Federal  statute. 
(O'NiSv.  KanaaaCity  etc  R.  Ca,  31  Fed,  Eep.  663.)  The  1 
cost  of  printing  the  recotAsmdteHtimony  cannot  be  taxedj  I 
I   although  tlie  matte^^^lte4^B»^tn*l^laots^l.■^cIaMu»o(|wa  | 
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was  iiaeil  l>y  both  partiea  in  the  ease,  and  both  u 
preparing  it.  (Lee  v.  Simpson,  42  Fed.  Hep.  434.  See 
United  Sfatea  v.  Sanborn,  135  U.  S.  271.)  Defendants 
who  are  liable  nnder  this  seotioit  for  a  fee  of  $20  caDontbe 
held  liable  for  any  further  fee  for  plaintiff's  solicitor. 
(Adams  v.  KeUor  M.  Co.,  38  Fed.  Hey.  281.)  This  bbc 
tion  ftppUea  to  elerb'a  ccimpenBation  in  tht  territory  of 
Utah.     (U.  S.  V.  Averill,  130  U.  S.  335.) 

Fees  allowed  to  officers.  — Thia  Beotioii  prescribes 
what  fees  are  allowed  to  the  clerk,  district  attorney  and 
other  officers  (U.  S.  v.  Cigara,  2  Fud.  Kep.  105);  and 
nothing  can  be  taxed  as  coats  for  the  services  of  attorneya, 
aolititurs,  or  prrctors,  except  costs  and  fees  enumerated 
in  tbe  atatnte  (Canter  v.  Amer,  Ins.  Co.,  3  Peters,  3GT; 
The  Baltimore,  8  Wall.  377;  The  Liverpool  Packet,  2 
Sprague,  37;  Derry  v.  Hersey,  21  Law  iUp.  473);  bnt  the 
fee-biU  doos  not  prevent  a  court  of  equity  from,  allowing 
connael  fees  aa  costs  in  certain  caaes  (In  Re  Watte,  1  Low, 
321;  Ex  parte  Piatt,  2  Wall  Jr.  453)  so,  whether  counsel 
fees  shall  be  allowed  on  a  creditor's  petition  for  an  adjudi- 
cation of  bankruptcy  rests  with  the  coart.  (In  re  WU- 
liaras,  2  Bank.  Keg.  83. )  Costa  can  be  taxed  for  only  two 
counsel  of  the  same  party.  (In  re  Waite,  1  Low,  321.) 
An  allowance  of  a  solicitor's  fee  for  an  overruled  excep- 
tion to  a  muatcr'a  report  is  not  proper.  (Garretson  v. 
Clark,  17  Blatcbf.  256;  S.  C,  15  Blatohf.  70.)  District 
nttorneya  are  recognized  only  aa  attorneys,  and  are  com- 
pensated as  such  (The  Nasaau,  Blatchf.  Prize,  691);  and 
ihe  allowance  of  costs  to  them  is  in  the  jurisdiction  of 
the  judge,  and  not  within  the  power  of  the  officers  of  the 
treasury.  (U.  S.  v.  IngersoU,  Ccabbe,  135.)  Where  serv- 
ices were  in  part  performed  by  one  district  attorney,  and 
in  part  by  his  successor,  tbe  fees  taxed  will  be  distribnted 
between  them.  (Ex  parte  Robbins,  2  Gall,  620.)  Tbe 
statute  ia  a  positive  enactment  (The  Noasan,  Blatchf. 
Prize,  601 };  and  must  b°  rigorously  enforced.  (Stimpaon 
V.  Brooks,  3  Blatchf,  456.  The  prevailing  party  is  en- 
titled only  to  such  coats  as  the  statute  allows  (Day  v. 
Woodworth,  13  How.  363;  Kneass  v.  Schuylkill  Bau^,  4 
Wash.  C.  C.  lOB);  end  when  a  chorge  for  aervicea  is  not 
found  in  the  achedule  of  fees  it  must  be  rejected  (Dede- 


kam  V.  VoHe,  3  BUtuhf.  153;  LyelL  v.  MUler,  6        ^ 

422;  U.  S.  V.  Smith,  1  Wood.  &  M.  184;  U.  S.  v.  Pa^ 
ages,  IS  Law  Bep.  384);  but  fees  may  bo  alluwod  for  mat- 
tem  not  therein  ennmc rated.  (Gordon  v.  Agawam  Wood 
Co.,  3  Cliff.  238.)  A  court  of  equity  may  allow  coata  not 
preeentcd  in  the  statute,  and  Huch  as  iuBtice  anil  equity 
may  require.     (Spanlding  v.  Tnoker,  2  Sawy.  50, ) 

Coats. — Coats  are  not  payable  out  of  the  fniid  ir 
troveray  (National  Bank  v.  Whitney,  103  U.  S.  W. 
each  party  is  liable  to  tlio  officer  for  feea  fur  satvloaa  ^  __ 
focmad  for  him  without  reajject  to  which  recovers  jucl|^ 
meat  (Caldwall  v.  Jackson,  7  Cranch,  276;  In  re  Stover, 
1  Curt.  93);  and  security  may  be  required  from  a  tuui- 
reaidenL  (Gross  &  P.  Mttnnfg  Co.  v.  Uerhard,  S  Law- 
Rep.  13G.)  CommisBtonB  of  the  sheriff  or  marsh^  on  eal- 
lectioDB,  and  of  the  clerk  for  takingcbarge  oE  the  money, 
are  part  of  the  coats  of  the  auit  (Kitchen  v,  WoodBn,  1 
fiu^ea,  340.)    A  pnrty  is  not  liable  for  costs  fornotdoiiijf 


■e  allowed.  (Tlie  Christopher  Columbus,  8 
239.)  No  costs  are  allowed  on  dismissing  a  hill  and  cross- 
hill.  (Fnino  V.  Brandon  Manufg  Co.,  IG  Bktch.  463.) 
Theallowan-eornoD-aliowauceorcoats  in  an  admiral^ 
causa  ia  a  matter  of  discretion.  (Taylor  v.  Wooda,  8 
Woods,  146;  aee  The  Emily  B.  Souder,  15  Blatubf.  SB.) 
The  clerk's  tee  of  one  dollar  with  tlia  note  of  iaaua,  on 


appeal  in  admiralty,  put  upon  the  cnlenilar. 


I] 
(The  Alioe  Tainter;"]i  Blatchf.  225.)  Where  there 
crosB^-lihels  in  a  case  of  uoUlBion,  and  both  vesaela  were  in 
6inlt|  coats  of  lioth  courts  are  eqaally  divided.  (Vaodar 
biltv.  Reynalds,  7  LawBep.  623.)  The  taxation  of  noste 
in  a  cause  removed  is  governed  by  these  sections  (Clarav, 
National  City  Bank,  14  BlatchF.  445);  and  where  a  eiiitia 
removed  it  brings  alon)^  with  it  the  coats  as  an  incideat 
(Warren  v.  Ives,  1  Fiippen,  35H;  Penrose  v.  Fenroae^  1 
Fed.  SLep.  479;  Kraeger  v.  Jndd,  6  Fed.  Itep.  957;  MB 
Gilmau  v.  Lihbey,  4  CliC  450);  but  the  Act  of  Oongreu 
prescribing  vhat  costa  may  '\ia  \xisA  agylies  to  sDcfa,  eoata 
IS  flccrae  after  the  reuiDvalcilt^VBtvaasB.  C*'»i"«i''.Iv«i 
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t  Flippin,  356. )  This  flection  preacribea  that  fees  sball  be 
allowed,  an.i  it.  aa  well  aa  Hecbons  328,  83!l,  842  and  8*4. 
ahotr  that  these  iees  are  to  be  retained  by  the  otficer  when 
laoeived  until  ttie  limit  fixed  as  the  maximum  of  their 
i:oDipensa6ioBB  ia  exceeded.  (In  re  Umtcd  Stotea  v. 
Cigars,  2  Fed.  Bep.  405.) 

§  292.  Attorneys,  aolicitora,  nnd  proc- 
tors.—On  a  trial  before  a  jury,  in  civil  or  criminal 
cauaea,  or  before  referees,  or  oa  a  final  hearing  in 
equity  or  admiralty,  a  diwket  fee  of  twenty  dollars; 
provided,  that  in  c&nes  of  admiralty  and  maritime 
jnriadiction,  wliere  the  libelant  i-ecovera  leas  than 
fifty  dollars,  tbe  docket  fee  of  liis  proctor  ahall  be 
but  ten  dollars. 

In  cases  at  law,  when  judgment  is  i-endered 
without  jnry,  ten  dollars, 

In  eases  at  law,  when  the  cause  is  discontinued, 
five  dollars. 

For  scire  facias,  and  other  proceedings  on  recog- 
nizances, live  dollars. 

Fop  each  deposition  taken  and  admitted  in  evi- 
dence in  a  cause,  two  doUai-s  and  fifty  cents. 

For  services  rendered  in  cases  removed  from  a 
district  to  a  circuit  court  by  writ  of  error  or  appeal, 
five  dollars. 

For  examination  by  a  district  attorney,  before  a 
judge  or  commissioner,  of  persons  charged' with 
crime,  five  dollars  a  day  for  the  time  neceasaiily 
employed. 

For  each  day  of  his  necessary  attendance  in  a 
court  of  the  United  States,  on  the  business  of  the 
United  States,  when  the  court  is  held  at  the  place 
of  his  abode,  five  dollars;  and  for  his  attendance 
when  the  court  ia  held  elsewhere,  five  dollars  for 
each  day  of  the  term. 


^F  Far  traveling  from  the  place  of  lii»  abode  to  the 

^1  place  of  holding  any  couil  of  the  United  States 

^H  his  district,  or  to  the  place  of  any  examination 

^H  before  a  judge  or  commiBsioner,  of  a  person  charged 

^H  witli  crime,  ten  cents  a  mile  for  going  and  ten  cents 

^H  a  mila  for  returning. 

^H  When  an  indictment  for  crime  is  tried  before  a 

^H  jury  and  a  conviction  is  had,  the  district  atlorney 

^H  may  be  allowed,  in  addition  to  the  attoi'ney's  fern 

^^  herein  provided,  a  counsel  fee,  in  proportion  to  the 

^H  importance  and  difficulty  of  the  cause,  not  excel 

■  ing  thirty  doUars.   (Rev.  Stats,  sec.  824.) 

^H  Solicitor's  fees.— The  solicitor's  fee  of  $2.50  allowed 

^H  by  tbis  sGutiou  for  each  depoaitiou  takou  aiod  admitted  in 
^^K  evidence"  applies  unly  to  an  attorney  or  solicitor,  and 
^^K      cannot  he  allowed  to  a  party  who  ia  not  an  attorney,  ap- 

E'jig  io  his  own  behalf.  (Gorse  v.  Parker,  3<i  Fed. 
MO.)  The  intervenor  in  an  equity  case,  who  pre- 
in  BOch  int«rventiOD,  is  not  entitled  to  recover  the 
fee.  (Central  Trust  Co.  v.  Wabash,  St.  L,  &  P.  B,  Oa, 
32  Fed.  Rep.  G34,)  It  applies  only  to  depositions  taken 
de  bene  esse,  and  in  other  cases  not  within  the  ordinary 

I  method  of  taking  tDatiuiony  in  causes  pending  in  Federal 
courts;  and  it  does  not  apply  to  depositions  taken  before 
any  oF  the  reealar  examining  officers  of  the  court.  (Tnok 
T.  Olds,  29  fed.  Hep.  883.)  It  cannot  be  allowed  tor 
depositionB  taken  ia  another  suit,  against  different  deFend- 
ants,  for  the  infringement  of  the  same  patent,  brought  iu 
another  district,  and  merely  admitted  in  evidence  in  the 
cue  at  bar.  (Cury  v.  Lovell  Mfg.  Co.,  39  Fed.  Rep.  163.) 
Thia  section  does  not  apply  to  testimony  taken  before  a 
coDuniseioner  appointed  to  make  distribation  of  a  fnnd  in 
the  registry  of  a  cnurt  of  admiralty,  arising  from  the  sale 
of  a  veaseL  (James  Dalzell's  Son  &  Co.  v.  The  Daniel 
Xaine,  31  Fed.  Rep.  746.  See  United  States  v.  Sanhoru, 
13d  U.  S.  271.)  The  rule  allowing  a  reaaonahle  solicitor's 
tee  aa  casta  to  bo  paid  ant  <A  a  tvmd  recovered  by  one 
nnder  a  bill  filed  in  behalf  <A  hima^  aal  u'Coet  \iemafici- 
L^ 


aries  iiiiiler  a  truBt  does  not  autlioiize  tlie  ooata  na  between 
itnlLtitor  and  client  to  bo  texed  a^aiuHt  tlia  JefandaDt*!. 
(Adams  v.  Kehlor  Milliog  Co..  38  Fed.  Rep.  231.  88a 
Qiiited  States  v.  Sanborn,  135  U.  a  271.) 

Docket  fee.^On  trial  or  final  hearing  a  dockat  feo  of 
twenty  doU.ra  ia  taxable.  (The  Bay  City,  3  Fed.  Rep. 
48.)  The  d.wkit  fee  of  twenty  dollars  is  thehighestcom- 
jjensutioQ  allowed,  and  it  can  he  allowed  but  onrje  (Troy 
1.  &.  N.  Factory  v.  Cnrniog,  7  Blatehf.  16;  Dedekam  v. 
V'ose,  3  Blatehf.  77);  hut  where  there  were  three  trials — 
the  first  reanlting  in  a  verdiiit  for  plaintiff,  and  the  other 
two  in  separate  verdicts  for  defendant —the  defendant's 
attorney  ia  entitled  to  a  douket  fee  of  twenty  dollars  for 
eath  of  the  three  trials.  (8chinieder  v.  Barney,  7  Fed. 
Rep.  451.)  In  a  caee  tried  twice  by  a  jury  which  both 
times  disagreed,  and  the  case  'was  dismissed,  a  docket  fee 
of  only  five  dollars  is  taKahle.  (Straferv.  Carr,  6  Fed. 
P.cp.  46B.)  A  docket  fee  may  be  taxed  in  one  of  a  number 
of  cases  embraced  by  stipulation  in  a  single  hearing. 
(GoodyearD.V.  Co.  V.Osgood.  13  0.0.32.1.)  Iteannot 
he  t.iiied  for  an  attorney  not  admitted  to  the  bar  of  the 
uourt,  nor  one  whose  name  is  not  on  the  docket  before 
ihe  liling  of  the  general  replication.  (Goodyear  D.  V. 
Co.  V.  Osgood,  13  0.  (i.  325.)  It  is  tobetaied  in  every 
c.ise  where  a  final  decree  is  entered  after  replication  filed. 
(Goodyear  D.  V.  Co.  v.  Osgood,  13  O.  G.  335.  There  is 
no  distinction  in  admiralty  between  suits  in  rem  and 
suits  In  pernoaam.  (The  Young  Mechanic,  3  Wars,  58.) 
"Trial"  means  atrial  by  jury,  and  until  the  jury  is  sworn 
there  is  no  trial.  (Miller  v.  Scott,  2  Bank.  Beg.  66;  The 
Bay  City.  3  Fed.  Eap.  47,)  "Trial  before  a  jury"  applies 
only  to  cases  where  the  controversy  is  terminated  by  a 
verclict  and  judgment  thereon.  (Stafer  v.  Carr,  l3  Fed, 
Fcp.  46G,)  "  Final  hearing"  IB  the  an bmission  of  a  case  in 
erjuity  for  determinatioti.  (Goodyear  D.  V.  Co,  v.  Os- 
good, 13  O.  G.  325.)  The  docket  fee  may  he  allowed,  al- 
though libelants  discontinue  after  a  witness  has  been  s  vom 
(The  Bay  City,  3  Fed,  Eep.  47);  but  it  is  not  taxable  on  a 
motion  fur  an  order  by  default  against  stipnlators.  (Dede- 
kamv.  Vose.  3  Blatehf.  15,1.)  Where  the  hill  is  dismiseed 
■with  costs  without  notice  to  deEenJanta  or  hearing  of  tKe 


I 


davit  it  ia  ahown  to  have  been  properly  and  neceasurily  ex- 
pended (Huaaey  v.  Bradley,  5  Blatchf,  210);  flo  poBtogo 
■aid  on  the  tranpmiasion.  and  return  of  a  aommiaeinn  may 
je  allowed.  (Prouty  v.  Draper,  2  Story,  199.)  Tha  ex- 
pense of  a  aiiTvey  may  be  churged  againat  both  puties  in 
equal  s bares.  (Whipple  v.  CnmberWd  C,  Co.,  3  Stoir, 
S4. )  The  espenaeB  of  such  models  aa  arc  copies  of  mad«is 
in  the  patent  office  is  allowable  (Hnaaey  v.  Bradley,  B 
BlBtchf.  211),  and  their  actual  value  is  taxable  (Hathaway 
r.  Etoach,  2  Wood.  &.  M.  63);  hutnot  the  e^rpDuaeot  pro- 
onring  oijier  models.  (Hussey  v.  Bradley,  5  Blatcbf.  210; 
Woodrutf  V.  Barney,  2  Fiah.  2U;  Hathaway  v.  Eoach,  2 
Wood.  &  M.  63. )  So  the  expense  of  the  model  of  thn  in- 
fringing machine  ia  not  allowable  (Parker  v.  Bigler,  1 
Fiah.  285);  nor  la  defendant  entitled  to  the  coBt  of  procur- 
ing a  copy  of  plaiutitf'B  patent.  (Hathaway  v.  Roach,  2 
Wood.  &  M.  63;  Woodrnef  V.  Barney,  2  Fiah.  244.)  Ex- 
penditoraa  for  copies  of  ploadinga  and  proofs  are  not  tax- 
able; and  in  the  absence  of  an  agreeiueut  to  that  effect, 


_   _  (Nichols  V.  Bruna- 

wiok,  3  Cliff.  S8;  Whipple  v.  Cnmborhind  0.  Co.,  3  Story, 
84j  Hathaway  v.  Roach,  2  Wood.  &  M.  63.  See  Sebring 
V.  Ward,  4  Wash.  C.  C;  United  Statoa  v.  Sanborn,  135 

V.  S.  271.) 

g  293.      Fees  In    rerenne    cases There 

ahHll  be  taxed  and  paid  to  eveiy  district  attorney 
two  per  centum  upon  all  moneys  collected  or  real- 
ized in  any  suit  or  proceeding  arising  under  the 
revenue  laws,  and  conducted  tj  him,  in  which  the 
United  States  ia  a  party,  which  shall  be  in  lieu  of 
all  costs  and  fees  in  such  proceeding.  (Rev.  Stata. 
sec.  835.) 
Wote.— Thia  Beotioti 
internal  revenue  laws. 
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pliea  only  ta  cases  where  the  money  is  collected  or  realized. 
(King  V.  U.  S.,  99  U.  S.  229.}  Ita  proviaionH  are  not  af- 
iettad  by  the  act  of  Jnne  22.  1874.  (18  U.  S.  Stats.  188; 
U.  S.  V.  One  Horse,  7  Ben.  405.)  The  tenoB  "colleoted" 
mid  "reatized"  are  ayuonyiuous.  The  Pacilic,  Bendy, 
)9'2  )  I'hia  section  eBtabliaheH  b  rule  of  compenBation  ■a 
to  tlie  gnveminent  attorney  ,King  v.  U.  S.,  99  U.  S.  229), 
who  ia  entitled  to  two  per  cent,  on  tha  amonot  received 
(L'.  S.  V.  Barrels,  2  Band,  7),  unless  tbe  oUimant  procures 
a  remis-iion  of  tha  forfeiture,  (The  Pacific,  Ueady,  192.) 
')'1>^  per  centum  ia  in  the  nature  of  a  oontingent  upon  the 
o.iUectionQf  the  money.  (The  Pacilic,  Deady,  192.)  In 
L;iHe  of  a,  discovery  of  fraud  in  another  district,  lie  is  en- 
titled to  perconta.gH  only  on  the  proportionate  amount  re- 
cei\-ed  ozi  the  seizure  ia  hia  district  (U.  S.  v.  BarreU,  2 
Hi^iid,  7.)  In  case  of  a,  compromise,  the  taxation  may  be 
made  after  tbe  caso  is  dismissed.  (XJ.  S.  v.  Barrels,  2 
Bnnd,  7  )  In  revenue  cases  the  district  attorney,  clerk, 
and  miu-Bhal  m:iy  retain  their  fees  out  of  the  moueys  cot- 
louted.  {U.  S.  V.  Cigars,  2  Fed.  Rep,  494.  See  United 
States  V.  Sanborn,  135  U.  S.  271.) 

§  294.  Fee*  on  bonds,  vr  hennot  ullo^red. 

No  fee  shall  accrue  to  any  district  attorney  on  any 
liond  left  with  liiitt  for  collection,  or  in  a  suit  com- 
riieiicfid  on  any  bond  for  the  renewal  of  v.hioh  pro- 
vision ia  naade  by  law,  unless  the  party  neglects  to 
apply  for  such  renewal  for  more  than  twenty  days 
sftei'  the  maturity  of  the  bond.  (Rev.  State,  sec. 
S26.) 
Note  —Sec  United  States  v.  Sanborn,  135  U.  S,  271. 
^  295.  l-'ees  for  defense  of  revenue  ofll* 
cers.— When  a  district  attorney  appears  by  direc- 
tion of  the  secretary  or  solicitor  of  the  treasury,  on 
■behalf  of  any  officer  of  the  revenue  in  any  suit 
against  such  officer,  for  any  act  done  by  him,  or  for 
tiie  recovery  of  any  money  received  by  him  and 
paid  into  the  treasury  in   the   performance  of  his 


official  duty,  he  shall  receive  such  compensation  in 
may  be  certified  to  be  proper  hy  the  court  in  whici 
tbe  suit  is  brought  and  approved  by  the  secretary 
of  the  ti«asury.  [See  see.  4646.1  (Rev.  Stats,  iw" 
827.) 

Note, — The  attornay  should  be  allowed  Buch  coiLj. 

eatioD  B8  should  be  certified  by  the  court  to  be  reiLSoDabla 
and  jiri>j«r,  and  approved  bv  thti  secretary  of  the  treasury.l 
(White  V.  Arthur,  10  Fcl.  Rep.  87-)  The  words  "offiow| 
of  the  revenue  "  mean  an  offioer  of  the  revenue  from  cu»-  T 
toms.  (Campbell  v.  Jamea,  18  Blolchf.  186;  see  Campbell 
V.  Jamts,  3  Fed.  Kep.  515;  United  States  v.  Sanborn,  135 
U.  W. -271.) 

§  296-  Clerk's  eBe«.— For  issning  and  enter- 
ing every  process,  commiBsion,  summonH,'  capias, 
esecution,  -warrant,  attachment,  or  other  writ,  ex- 
cept a  writ  of  venire,  or  a  si;ramona  or  subptena  for 
witDess,  one  dollar. 

For  issuing  a  writ  of  summons  or  subptena, 
twenty-five  cents. 

For  filing  and  entering  every  declaration,  plea, 
or  other  paper,  ten  cents. 

For  administering  an  oath  or  affirmation,  except 
to  a  juror,  ten  cents. 

For    taking    an    acknowledgment,    twenty-five 

For  taking  and  certifying  depoaitiona  to  file, 
twenty  cents  for  each  folio  of  one  hundred  words. 

For  a  copy  of  such  deposition  furnished  to  a 
party  on  request,  ten  cents  a  folio. 

For  entering  any  return,  rule,  order,  continu- 
ance, judgment,  decree,  or  recognizance,  or  drawing 
JDJ  bond,  or  making  any  record,  certificate,  return, 
r  report,  for  each  folio,  MteiTi  wmU, 
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,  copy  of  any  entry  or  record,  or  o£  any 
1  Hie,  foi'  each  folio,  ten  cents. 
Lukiug  dockets  and  indexes,  iBsuing  venire, 
oata,  and  all  other  services,  on  the  trinl  oi- 
it  of  a  cause  where  issue  is  joined  und  tes- 
given,  three  dollars. 

laking  dockets  and  indexes,  taxing  coijtf^, 
other  services,  in  a  cause  where  issue  is 
mt  no  testiniouy  is  given,  two  dollars, 
oaking  dockets  and  indexes,  taxing  costs, 
ar  services,  in  a  cause  which  is  dismissed  oi' 
nued,  or  where  judgment  or  decree  is  made 
ired  without  issue,  one  dollar, 
luking   dockets  and   taxing  costs,  in  cases 
I  by  writ  of  error  or  appeal,  one  dollar, 
ffixing  the  seal  of  the  court  to  any  instru- 
hen  required,  twenty  cents, 
very  search  for  any   particular  mortgage, 
it,  or  Dtlier  lien,  fifteen  cents. 
earcLing  the  records  of  the  court  for  judg- 
es, or  other  instruments  constituting  a 
lien  on  real  estate,  and  certifying  the   i-e- 
Hich  search,  fifteen  cents  for  each,  person 
whom  such  search  is  required  to  be  mode. 
■eceiving,  keeping,  and  ]>aying  out  money, 
[ance  of  any  statute  or  order  of  court,  one 
.um  on  the  amount  so  received,  kept,  and 

raveling  from  the  office  of  the  clerk,  where 
juired  to  reside,  to  the  place  of  holding  any 
[uii-ed  by  [aw  to  be  held,  five  cents  a  mile 
^  and  five  cents  for  returning,  and  five  dol- 
ly for  hij  attendance  on  the  court  while 
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All  books  in  the  offices  of  the  clerks  of  the  cir- 
cuit and  district  courts,  containing  tlie  docket  or 
ininnte  of  the  iudgmeats,  or  decrees  thereof,  shall, 
during  office  hours,  be  open  to  the  inspection  ofaB^f 
l^raoii  desiring  to  examine  the  Kanie,  without  anx 
fees  or  charge  therefor.     (Rev.  Stats,  sec.  828.) 

Clerks'  fees. — The  clerk  is  cDtitlod  to  commissioiiB  « 
the  [iroceeds  of  fines,  penalties,  or  forteitures  OndOT  ttu 
reveuue  laws  (United  StateB  v.  One  Horse,  7  Ben.  40S);  m. 
on  money  paid  from  proceeds  of  s&le  by  tlie  marshal  (Bz 
parte  Preaoott,  2  Gall.  146;  The  Avery,  2  Gall.  SOSS 
Clerks'  Fees,  Taney,  453);  or  on  money  received  on  teOH 
cution  (Kitchen  v.  Woodliii,  1  Haghes,  340);  Imt:  it  U 
receives  money  nnder  an  execution,  lie  mast  look  to 
defendant  for  hia  commiaaions.  (Kitchen  v,  Woodfin,  t 
Hughes,  340.)  So  a  person,  who  pays  money  into  ooiw^ 
whether  under  an  order  or  agreement,  must  pay  tha  cOEB- 
znissions.  (In  re  Goodrich,  4  DUl.  230;  Upton  v.  TriMlJ 
c'lck,  4  Dill.  230,)  Ha  is  not  entitled  to  commissions  oA 
money  held  by  wu  aisignoe  in  bankruptcy  (Leech  v.  Kay, 
4  Fed.  Kep.  72);  and  although  a.  fund  ia  aubjecl  to  a 
decree  of  court,  he  is  not  entitled  to  a  commission  nulera 
it  ia  ^d  in  (Ee  parte  Plttt,  2  Wall.  Jr.  453);  but  com- 
miaaiooa  cannot  be  cliimel  unless  the  money  pasHes 
through  his  hands.  (Leech  v.  Kay,  4  Fed.  Eep.  72.) 
Tlie  clerk  cannot  charge  cominiasiunR  when  there  is  no 
attttuta  requiring  the  assignee  in  bankruptcy  to  pay  tha 
proceeds  of  sate  of  real  esUte  into  the  registry.  (Leach  t. 
Kay,  4  Fed.  Rep.  72.)  Ha  ia  entitled  to  a  tea  of  fifteen 
cents  for  filing  a  requisition  for  Search  for  judgment*, 
etc.  (In  re  Woodbury,  7  Fed.  Eep.  705;  S.  C,  17  Blatchf. 
517).  and  fifteen  cents  for  each  folio  of  the  certificate  (In 
re  ffooilbury,  7  Fed.  Rep,  705),  and  twenty  canta  for 
ulfixing  tha  seal  of  the  court  to  the  certificate;  but  only  if 
required  to  do  ao.  ,  (In  re  'Wooilbury,  7  Fed.  Rep.  705.) 
When  properly  filed  a  fee  of  ten  cents  is  allowoil,  and 
when  nece>8ary  to  enter  a  note  on  the  calendar  of  SDCh 
'let  an  additional  fee  of  fifteen  cants  ia  allowed.  (Amy 
,  Shelby  Co.,  1  Flippin.  104,)  When  the  number  of 
irorda  is  leas  than  one  UnoAiei  tties  a^a  cwM\t«l  a  folio. 


[Amy  V.  Shelby  Co.,  1  Flippio,  104;  Cavender  v. 
Cftveader,  10  Fed.  Rep.  828.)  No  paper  is  tiled  udIbm 
it  has  the  proper  iudtirsement  of  the  clerk;  merely 
placing  it  in  the  court  papers  is  no  "(jling. "  (Amy 
V.  Shelby  Co.,  1  Flippin,  104.)  ServiceB  by  the  clerk 
.■vra  proper  charges  against  the  United  States  if  they 
are  covered  by  the  terma  of  the  fee  bill.  (In  re 
Clerks'  Chargee,  5  Fed.  Rep.  44a)  Charzes  for  search  in 
bankraptcy  oases  do  nob  legally  come  within  the  terms  of 
tbe  fee  bill  (In  re  Clerks'  Charges,  5  Fed.  Rep.  540);  and 
'.»  a  fee  of  fifteen  oentH  for  a  certificate  of  sean^h.      (In 


j  ofBce  hours,  yet  he  may  inspect  tho  duckets  or 
ininnte  entries  of  judgments  anddecreea.  (lu  re  McLean. 
9  CenL  L.  J.  135.)  For  binding  or  express  charges  he  is 
allowed  the  actual  coat.  (Cavender  v.  Cavender,  10  Fed. 
Itep.  828.)  He  oacnot  tax  casta  for  drawing  a  bond  and 
its  approval  when  drawn  by  counsel  and  approved  by  the 
court.  (Cavender  v.  Cavender,  10  Fed.  Rep.  82S.)  The 
clerk  may  ooUect  his  costs  as  tbey  accrue,  and  can  charge 
only  ten  cents  a,  folio  for  a  transcript  of  the  record.  (Cav- 
ender V,  Cavender,  10  Fed.  Rep.  828;  see  Jerman  v.  Stew- 
art, 13  Fed.  Rep.  373;  In  ra  U.  S.  v.  Cigars,  2  Fed.  Eep. 
.>02. )  The  fees  of  the  clerk,  so  far  as  fired  by  statute,  are 
;;ovemed  by  this  section.  The  clerk  cannot  be  called  ou 
trj  render  service  without  compensation,  if  the  case  is  not 
within  existing  provisions.  Ho  ia  in  such  case  entitled  tu 
reasonable  compeusatioii.  (In  re  Vermeule,  10  Ben.  2). 
If  a  tender  is  first  made  after  suit  brought,  the  clerk's 
fees  of  one  per  cent,  under  this  section  for  receiving,  keep- 
ing, and  paying  oat  the  money,  must  be  paid  by  the  party 
making  the  tender.  (The  Serapis,  37  Fed.  Rep.  430.) 
In  haiieas  corpus  proceediogs,  costs  are  not  governed  by 
this  section.  The  coart  may  in  its  discretion,  Gx  reason- 
able fees.  (Re  Moy  Chee  Kee,  33  Fed.  Rep.  377.)  This 
action  allows  for  "filing  and  entering  every  declaration, 
plea  or  other  paper,  ten  cents."  Each  deposition  is  not 
necessarily  a  "paper"  within  the  meaning  of  this  clause. 
(United  States  v.  Barber,  i40  V.  S.  164;  United  States  v. 
Van  Dnzee,  140  U.  H.  1S9.)  Where  proceedings  for  re- 
moval from  a  State  court  are  sent  up  in  a  transcript  they 
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sliouM  be  entered  upon  the  final  record;  and  the  chai^  of 
the  clerk,  of  fifteen  cents  per  folio  for  making  the  reoord, 
is  lawful  an<l  i)roper.  (Blain  v.  Home  Ins.  Co.  liO  Fed.  Rep. 
()G7.)  A  clerk  may  charge  for  seals  upon  copies  of  orden 
wliicli  underthe  rules  require  to  be  sealed,  as  orders  to  pay 
jurors.  (Marvin  v.  United  States,  44  Fed.  Kep.  405. )  felt 
lie  is  not  entitled  if  the  order  need  not  be  sealed.  (&f  arvin 
V.  United  States,  44  Fed.  Rep.  405;  Jones  v.  United 
States.  39  Fed.  Rep.  410.)  The  clerk  is  entitled  to  com- 
pensation for  filing  appointments  of  deputy  marshals  and 
rec(>rding  their  oaths  (United  States  v.  Van  Dazee,  140 
U.  S.  160,  11)9);  for  furnishing  defendant  a  copy  of  the 
indictment  (l<l.);  for  filing  processes  for  bench-warrants 
(Id.);  for  any  services  properly  required  of  him  by  order 
of  court.  (Id.)  For  making  dockets  and  indexes,' he  is 
entitled  to  the  fees  prescribed  in  this  section.  (Taylor  v. 
United  States,  45  Fe<l.  Rep.  531;  Van  Duzee  v.  United 
States,  41  Fed.  Ri'p.  571.)  For  entering  respites  of  jury, 
or  onlers  of  continuance,  or  for  entering  a  bail-bond  upon 
tlie  rciiord;  for  usual  captions  of  records;  for  taking  affida- 
vits of  government  witnesses;  for  coxjics  of  orders  to  the 
mai-shal  to  bring  prisoners  ti  the  coui-t  for  trial;  for  certif- 
icate of  clerk,  and  for  seals  of  the  court  to  copies  of  orders 
directing  the  marshal  to  pay  jurors,  etc. ;  for  authentica- 
tion of  coi)ies  of  mittimus  (Taylor  v.  United  States,  45 
Fed.  Rep.  531);  for  filing  discharge  tickets  of  the  district 
attorney,  a  fee  of  ten  cents  each.  (I<1.)  F<»r  filing  com- 
missioners' papers  where  persons  have  been  examined  and 
held  to  bail,  he  is  entitled  to  ten  cents  for  each  paper. 
( Id.)  For  each  person  whose  acknowledgment  is  taken,  he 
is  entitled  to  a  separate  fee  of  twenty-five  cents.  (Id. )  The 
allowance  in  this  section  of  one  per  cent,  on  the  amount  re- 
ceived and  kept  and  paid  out  by  him,  but  not  where  the 
debt  or  claim  is  settled  by  the  parties  without  a  sale  of 
the  property.  (Smith  v.  Morgan  City,  39  Ferl.  Rep.  672.) 
For  incor])urating  in  the  final  records  in  a  criminal  case 
the  order  made  by  the  commissioner  binding  the  partv  to 
appear  before  tlie  grand  jury,  in  a  district  in  which  it  is 
required  that  the  record  shall  include  such  order,  a  clerk 
is  entitled  to  fees.  (United  States  v.  Van  Duzee,  140  U. 
S.  169,  199.)  For  copies  of  subpoenas  furnished  to  a  mar- 
shal in  criminal  cases,  to  be  served  upon  witnesses,  a  clerk 
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ia  eatitlBd  to  fees,  where  there  ja  a,  rale  of  coart  in  the 
itistrict  requiring  him  to  make  snch  copies.  {III.)  For 
tiling  oaths,  bonds,  and  aupoiutmeuts  of  deputy  marshaU, 
jury  coinmiflfliouers,  bailiffa,  district  attorneys,  sod  their 
asaistanta,  and.  for  recording  them  where  it  ia  the  practice 
to  require  them  to  be  recorded,  a  clerk  ia  entitled  to  fees, 
Lut  nut  tu  the  expeasia  of  taking  the  oaths  and  executing 
the  bonds,  (Id.)  niisBeetion  allows  aelerk,  "fortakiug 
ail  ackjiowjeilgnient,  twenty-live  cents,"  but  the  taking  of 
such  ackui)wled|iinent  in  a  criminal  case  by  the  accused 
imd  hia  auretiea  is  a  single  act,  for  wbioh  Only  one  fee  Can 
be  charged.  (fhurchiU  v.  United  States,  25  Ct.  CL  1; 
United  States  V.  Ewiiig,  140  U.  S.  142.)  Thuclerkis  not 
entitled  to  commisaiona  for  receiving,  keeping,  and  paying 
□at  money,  ualeae  it  pBasea  through  his  hauds.  (Easton 
V.  Houston  &  T.  C.  R.  Co.,  44  Fed.  Kep.  718.)  Fur 
making  the  brieF  minnte  of  the  data  of  the  case,  pages  of  fee- 
hook  and  recoril,  on  the  jacket  in  which  papers  of  a  caae 
are  enclosed  giveshini  no  right  to  anyspeoial  oompensatiuu. 
(Van  Duzee  v.  United  States,  41  Fed.  Rep.  571.)  Judg- 
ment records  and  the  indexes  and  cross- indexes  thereto 
are  open  to  the  public,  without  payment  of  any  fee  to  the 
clerk.  (Re  Chambers,  44  Ffd.  Rep.  7S<i.)  Under  this 
section  the  clerk  of  the  United  States  circuit  court  is  en- 
titled to  85  for  every  day  the  court  is  in  session  under 
Rev.  Stata.  aeca.  2011-2014,  providing  for  the  opening  of 
the  court  not  leas  than  ten  days  prior  to  registration  for 
election,  or  prior  to  the  election  for  a  member  of  Congress, 
and  continuing  court  until  day  following  the  election. 
(Pleaaant  v.  United  Statea,  35  Fed.  Rep.  M70.) 

§  297.  IHarnhala*  feeci. — For  service  of  buy 
wurraut,  attachment,  summons,  capias,  or  other 
writ,  except  eseoution,  venire,  or  a  Bummons  or 
Hubp<Eiia  for  a  witness,  two  dollars  for  each  person 
on  whom  service  is  made. 

For  the  keeping  of  [wraonal  pi-operty  attached 
on  Dieane  proceBs,  such  coni))enBation  as  the  court, 
on  petition  Betting  forth  the  facts  under  oath,  may 
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For  serving  venires  iuv\  summoning  every  twelve 
nion  as  grand  or  ])etit  jurors,  four  dollars  or  thirty- 
tlirue  and  one-third  cents  each.  In  States  where, 
by  the  laws  thereof,  jurors  are  drawn  by  lot^  by 
constables,  or  otlior  olHcers  of  corpoi-ate  plaoes,  the 
niarslial  shall  receive,  lor  each  jury,  two  dollarsfor 
the  use  of  the  oliicers  employed  in  di^awing  and 
sumuionin<^  the  jurors  and  returning  each  venii^ 
and  two  dolhi'  s  for  his  own  services  in  disfcributing 
the  venires.  J>ut  th(i  {{iv>>  for  distributing  and 
serving  venires,  drawing  and  summoning  jurors  by 
township  olJicers,  including  the  mileage  chargeable 
by  the  marshal  for  each  service,  shall  not  at  any 
court  exceed  fifty  dollars. 

For  holding  a  court  of  inquiry  or  other  proceed- 
ings before  a  jury,  including  the  summoning  of  a 
jury,  five  dollars. 

For  serving  a  writ  of  subpoena  on  a  witness, 
fifty  cents;  and  no  further  compensation  shall  be  al- 
lowed for  any  copy,  summons,  or  notice  for  a  witnebs. 

For  serving  a  writ  of  possession,  j>artition,  exe- 
cution, or  any  final  process,  the  same  mileage  as  is 
allowed  for  the  service  of  any  other  writ,  and  foj 
making  the  service,  seizing  or  levying  on  property, 
advertising  and  disposing  of  the  same  by  sale,  set- 
off, or  otherwise  according  td  law,  receiving  and 
paying  over  the  money,  the  same  fees  and  poundnge 
as  are  or  shall  be  allowed  for  similar  services  to  the 
sheriffs  of  the  States,  respectively,  in  which  the 
service  is  rendered. 

For  each  bail  bond,  fifty  cents. 

For  summoning  appraisers,  fitfty  cents  each. 

Foi  executing  a  deed  prepared  by  a  party  or  his 
attorney,  one  dollar. 
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For  drawing  and  executing  a  deed,  five  dollars. 

For  copies  o£  wi-ita  or  papers  furnished  at  the 
request  of  any  party,  ten  cents  a  folio. 

For  every  proclamation  in  admiralty,  tHrty 
cents. 

For  serving  an  attachment  in  rem  or  a  libel  in 
admiralty,  two  dollars. 

For  the  necessary  expenses  of  keeping  boats, 
vessels  or  other  property  attached  or  libeled  in 
admiralty,  not  exceeding  two  dollars  and  fifty  centa 
•  d.y. 

When  the  debt  or  claim  in  admiralty  is  settled 
by  ibe  parties  without  a  sale  of  the  property,  the 
marsbal  shall  be  entitled  to  a  commission  of  one  per 
centum  on  the  first  five  hundred  dollars  of  the 
cluim  or  decree,  and  one  half  of  one  per  centum  on 
the  excess  of  any  sum  thereof  over  Jive  hundred 
dollars;  provided,  that  when  the  value  of  the  prop- 
erty is  less  than  the  claim,  such  commission  shall 
he  allowed  only  on  the  appraised  value  thereof. 

For  sale  of  vessels  or  other  property  under  proc- 
ess in  admiralty,  or  under  the  order  of  a  court  of 
admiralty,  and  for  receiving  and  paying  over  the 
money,  two  and  one-half  per  centum  on  any  sum 
uoder  £ve  hundred  dollars,  and  one  and  one-quar- 
ter per  centum  on  the  excess  of  any  sura  over  five 
hundred  dollai's. 

For  disbursing  money  to  jurors  and  witnesses, 
and  for  other  e!t[]ense9,  two  per  centum. 

For  expenses  while  employed  in  endeavoring  to 
arrest,  under  process,  any  person  charged  with  or 
convicted  o£  a  crime,  thfi  sum  actually  expended, 
not  to  exceed  two  dollars  a  day,  in  addition  to  IitB 
compensation  for  GervlLts  and  travel.  ^^H 


For  every  conimitnieiit  or  diacliarge  of  a  pris- 
oner, fifty  cenU. 

For  transporting  criminals,  tea  cents  a  mile  for 
hiniBelf  and  for  each  prisoner  and  necessary  guard; 
except  in  the  case  provided  for  in  the  next  para- 
graph. 

For  transporting  criminals  convicted  of  a  crime 
in  any  district  or  Territory  where  there  ia  no  poit- 
itentiary  avnilable  for  the  confinement  of  conricte 
of  the  United  tibates,  to  a  prison  in  another  dis- 
trict or  Territory  designated  by  the  attorney  gea- 
eral,  the  reasonable  actual  expeiEe  of  ti-anaporta~ 
tion  of  the  criminals,  the  marshal,  and  the  guards, 
and  the  necessary  subsistence  and  hire. 

For  attending  the  circuit  and  district  courts, 
when  both  are  in  seaaion,  or  eitlier  of  them  when 
only  one  is  in  session,  and  for  bi'inging  in  and 
committing  prisonei's  and  witnesses  during  the 
term,  five  dollars  a  day. 

For  attending  examinations  before  a  commis- 
sioner,  and  bringing  in,  guarding  and  returning 
prisoners  obsrged  with  crime,  and  witnesses,  two 
dollars  a  day;  and  for  each  deputy  not  exceeding 
two,  necessarily  attending,  two  dollai-s  a  day. 

For  traveling  from  his  residence  to  the  place  of 
holding  court,  to  attend  a  term  thereof,  ten  cents  a 
mile  for  going  only. 

For  travel,  in  going  only,  to  serve  any  process, 
warrant,  attachment,  or  othpr  wiit,  including  writs 
of  subpmna  in  civil  or  criminal  cases,  six  cents  a 
jnile,  to  be  computed  from  the  place  where  the 
process  is  returned  to  the  place  of  service,  or, 
when  more  than  one  person  is  served  therewith,  to 
tbi!  pliiL'e  of  servicu  which  is  raoat  remote,  adding 
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ttiereto  tlie  extra  trttvel  wliicli  is  necessary  to  at 
it  on  the  otliera.  But  when  more  than  two  writs 
of  any  kind  required  to  be  aerved  in  behalf  of  the 
same  party  an  the  »*me  person  might  be  served  at 
the  same  time,  the  marshal  shall  be  entitled  to 
compensation  for  ti-avel  on  only  two  of  such  write; 
and  to  save  unnecessary  expense,  it  shall  be  the 
duty  of  the  clerk  to  insert  the  names  of  as  many 
witnesses  in  a  cause  in  such  subpcenu  as  conveni- 
ence in  serving  the  aame  will  permit. 

In  all  cases  where  mileage  is  allowed  to  the 
marshal  he  may  elect  to  receive  the  same  or  his 
actual  traveling  expenses,  lobe  proved  on  his  oath, 
to  the  satisfuction.  of  the  court.  (Rev.  Stats,  sec. 
829.  See  sec.  1060;  also  26  U.  S.  Stats.  639;  1 
Sup.  Rev.  Stats.  909.) 

Note.— The  Act  of  February  -US.  1853  (10  Stats.  161), 
limita  the  allowancs  as  to  deputy  marahailB  to  three- 
lurthg  of  tlie  fees  and  eaiDlnment*  earned  by  them. 
liQ  twenty  per  i-eiit.  reBo'ation  nf  Fohrnary  28,  1887  {t* 
t-Ltf.  5li'J),  (loe«  not  uxtend  to  a  deputy  manhal  whoie 
iiiiipeiinutidn  wua  not  tixed  by  law,  but  cmibibted  of  ajiro- 
urtion  of  the  fees  and  emolomenti  earned  by  him.  (Phil- 
lips v.  United  Stotea,  II  Ut.  of  CI.  570.)  A  marehal  cMinot 
mpelled  to  bear  the  expense  of  a  reference  aa  to  hia 
in  a  case  pendinii;  iu  court,  to  which  be  waa  not  a 
party.     (The  Captain  John,  41  Fed.  Rep,  147.) 

Execution  of  proceaa.— The  feea  of  the  marahalon 
n  execution  depend  upon  thelaw  of  the  Stutii  (Alexniider 
.  Thomas.  1  CranchC,  C.92:  Thomas v.  Brent,  ICranoh 
'.  C.  161;  Pomeroyv.  Harter,  4  Maaon,  44S;  In  re  Blaok, 
■i  Bank.  Beg,  6S);  where  execution  is  extended  on  land, 
'ill  is  entitled  to  fees  though  the  land  is  not  sold.  (U.  S. 
-.  amith.  1  Wood,  k  M.  184.)  The  ntarsbal  is  entitled 
le  fees  and  poundaae  for  serving  an  execution  as 
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hie  cufltody  ( 
.'ranch  V.  C.  367);  uor  ia  ha  entitll 
oumpetiBatioa  for  its  custody.  (The  Hibernu,  1  3p 
7S.)  No  Bllownncs  beyood  two  dollars  and  ahalf  pi 
on  bd  made  OS  Deceaaary  expenses  for  keeping  j> 
(U.  8.  Y.  Barrels,  1  Ben.  72;  The  CircasBian,  6  Bi 
The  'Iral,  Blatchf.  &  H.  94;  The  Free  Trader,  1 
Adm.  73;  The  Hibemia,  1  Sprague,  7S;  Battomley  « 
S.,  1  Story,  153);  bat  if  the  property  l>e  removed!! 
warehouse,  such  reasonabie  expensB  as  has  been  ootlf 
paid  may  be  allowed  (U.  S,  v.  Barrels,  1  Ben.  72),  ailM 
claim  (or  compensatian  niunt  l>e  eatabliehed  by  voD(d_ 
or  otherwise.  (The  Free  Trader,  Brown  Adm.  TSj.l 
thcBhe.  I  Ware,  354, )  He  cannot  lawfully  rent  ai  ' 
ian  except  under  order  oE  court.  (Porriu  v. 
Cfaaae,  Dec.  430.)  The  feefur  keepinsa  veasel  on 
issued  in  several  casea  will  be  divid eel  equally  amon 
theoaaes.  (The  Circassian,  6  Ben.  512;  The  John  V 
.Tr.,  1  t^prague,  178.)  He  may  he  allowed  preminmB  paid 
for  insurance  during  the  time  the  property  ia  in  hia  cus- 
tody. (U.  S.  V.  Barrels,  1  Ben.  72.)  Wliere  the  owoere 
(iF  a  seized  vessel  malntaina  a  man  oa  board  for  pamping, 
who  ia  able  to  do  all  the  work,  no  charge  for  pumpinucan 
be  allowed  to  the  marshal.  (The  Captain  John,  41  Fed. 
Rep.  317.)  Where  a  amall  atoamer  loaded  with  coal  ia 
aeized  by  a  marshal  for  forfeitiire,  and  has  neither  crew 
nor  engineer  nor  provisions  onboard,  and  there  are  no  ex.- 
traorilinary  ciroumatancea  apparent,  tlie  marshal  cannot  be 
allowed  more  than  #2.50  per  day  for  keeping  the  vesael. 
(The  Captain  John,  41  Fed.  Rep.  147.) 

Sarvln^  Tenire, — Where  jurors  are  drawn  by  a  State 
officer  he  ia  entitled  to  a  fee  of  two  dollars  for  serving  the 
venire.  (U.  S.  v.  CogaweU,  3  Sum.  204;  U.  S.  v.  Smith.  1 
Wood.  A  M.  184.) 

CotamiBsions. — The  marshal  ia  allowed  for  comniia- 
siona  on  all  sales  made  under  an  interlocutory  decree 
(The  Avery,  2  Gall.  308):  so  be  is  entitled  to  commiasionB 
where  the  property  is,  by  eontebt,  removed  into  another 
district  and  sold.  (The  San  Joae  Indiana,  2 Gall.  311;  see 
'  the  Rusaia,  5  Bcii.  S4. )  He  ia  entitled  to  cominiBsiooa  if 
Is  settled  (The  City  of  Waabiniton,   13  Blatchf. 


110);  aDd  althimgh  Uieproperty  h diBohnreed  on  a  atipu- 
latiou   (I'he  City  of  Wiielmiaton.    13    BiMohf.   410;  'I'he 
RuBaia,  5  Beu.  Hi);  but  he  ia  not  entitled  to  comniir ---- 
if  tlie  case  is  settled  bafure  any  claimuit  appears. 
N'onua.  Newb.  Adm.  433. )     HiBcommiseiouBareeBtinuited 
upon  Hio  sum  paid  a  libelant  in  Hettlemont  of  liis  claii 
and  not  nn  the  amount  claimed  in  the  libel.     (RobiiiaQD  v. 
15,516  Bbkb  iif  SntcaF,  35  Fed.  Rev.  603.)     Be  is  eutitled 
to  a  comniLasiun  upon  the  value  of  u  veaael  seized  by  him 
for  violation  n!  law,  and  released  on  a  remission  of  the 
forfeiture  by  the  spcretary  of  the  treasury  on  payment  of 
orTats.     (The  Captain  John,  41  Fed.  Kep.  1*7.)     When 
ulaim  ia  settled  without  a  sale  and  the  uiarshal'a  name  t 
where  appears  in  the  proceedinea,  bia  compenaation  ia  not 
n  any  service  rendered,  but  ia  given  to  hira  by  way 

Cuatodyofpersoae,— Incase  of  arrest  the  marshal  is 
entitled  to  the  expense  incurred  in  employing  a  deputy 
<L'.  S.  V.  Barker,  3  Sawy.  237):  and  a  fee  for  a  tMimaii- 
iicnt  whan  a  person  is  imprisoned  under  final  judgment  or 
liriier  of  court.  {Ex  parte  Paris,  3  Wood.  &  M.  227.)  If 
ff  witness  be  held  in  custody  he  is  entitled  to  a  fee  on  each 
lay  that  the  witness  la  remanded  to  jail  (Ex  parte  Paris, 
[  Wood.    4  M.  227);   and  a  fee  for  diacharBS  is  allowed 

t  large.     (Es  parte  Paris,  3  ■ 
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BUileage. — He  Is  entitled  to  mileage  on  n   rot 
"    iioiia  for  the  distance  actually  traveleil  by  him 

'  IS  (Anonymous,  Hemp.  45<));  but  he  is  not  entitlett  '* 
ige  for  serving  a  oeaire  on  a  State  officer  (U.  H.  v. 
1  Wood.  Si  M.  184);  norfdraerring  a  rule  to  plead 
le  defendants.     (Porker  v.  Kgler.  I    Pish.   285.)    IE 
a  subjxena  out  of  the  State,  he  cannot  charge 
r  more  than  <iDO  hundred  miles.     (Parker  v.  Big-  1 
I  Fiab.  283.)    Expenaes   noceasarily  incurred  by  tu  J 
'     -e  proporly  taxable.     (The  F.  Morwin,   10  Bern  J 
lere  a  vessel  Heized  woe  released  on  atipi  ~ 
|r  appraiiied  value,  the  marshal  is  entitled  to  hi 
Buch  appraised  valae.     (The  Acadia,  V 
section  restricts  within  certain  limita  many 
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items  of  expense  and  disbursements  which  the  officer  ii 
likely  to  incur  in  the  performance  of  his  duty,  and  aotual 
disbursements  beyond  those  limits  must  be  disallowcMd; 
but  as  to  expenses  not  provided  for  and  necGSsarily  in- 
curred, the  marshal  may  be  reimbursed.  (The  F.  Merwin, 
10  Ben.  407.)  Under  this  section  the  marshal  is  entitled 
to  his  commissions  when,  after  seizure,  thd  suit  is  aettled 
without  an  order  of  sale.  The  commissions  to  be  com- 
puted upon  the  amount  paid  in  settlement.  (The  Clinto- 
nia,  11  led.  Rep.  740,  following  the  Russia,  5  Ben.  84; 
The  City  of  Washington,  18  Blatchf.  410,  and  denying 
the  Norma,  Newb.  Adm.  533.) 

§  298.    ii>}erTiceN  rendered  on  accouMt  otf 

United  States. — Thei^e  shall  be  paid  to  the  mar- 
shal his  fees  for  services  rendered  for  the  United 
States,  for  summoning  jurors  and  witnesses  in  be- 
half of  the  United  States,  and  in  behalf  of  any 
prisoner  to  be  tried  for  a  ca]ntal  offense,  for  the 
maintenance  of  prisoners  of  the  United  States  con- 
lined  in  jail  for  any  criminal  offense;  also,  for  his 
reasonable  actual  exponse  for  the  transportation  of 
criminals,  and  of  the  marshal  and  guards,  to  prisons 
designated  by  the  attorney-general,  and-  for  hire 
and  subsistence  in  that  behalf,  as  hereinbefore 
provided;  also,  his  fees  for  the  commitment  or  dis- 
charge of  prisoners;  his  expenses  necessarily  in- 
curred for  fuel,  lights,  and  other  contingencies  that 
may  accrue  in  holding  the  courts  within  his  dis- 
trict, and  providing  the  books  necessary  to  record 
the  proceedings  thereof;  provided,  that  he  shall 
not  incur,  or  be  allowed,  an  expense  of  more  than 
twenty  dollars  in  any  one  year  for  furniture,  or 
fifty  dollars  for  rent  of  a  building  and  making  im- 
provements thereon,  without  first  submitting  a 
statement  and  estimates  to  the  attorney-general 
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and  getting  bis  inBtructionH  in  the  premises.  (Rev. 
Stata.  sec.  830.) 

Note.— The  maiBhal  is  entitled  to  an  allowance  for 
money  expended  for  rent  and  for  tierk  hire  (U.  S.  v.  Coga- 
well,  3  Sum.  204),  aud  for  peraooal  expenses  in  establieii- 
ing-  his  Hccjount  with  govemnient  (U.  B.  v,  Cogswell,  3 
Sum.  '20i},  and  for  maintaining  a  person  contmitted  to  liU 
custody,  pending  trial  of  the  writ  of  habeas  corpus  (Case 
of  the  Runaways,  i  Crunch  C.  C.  481)),  and  he  ia  entitled 
to  interest  on  iteiua  properly  chargeable  against  govam- 
mcnt  from  the  time  of  tbeir  rejection  (U.  8.  v.  Smith,  1 
Wood.  A,  M.  184;  U.  S.  v,  Cogswell,  3  Sum.  204);  but  ha 
is  nut  entitled  to  any  charge  for  superintending  a  State 
prison  where  United  States  prisoners  are  kept.  (U.  S.  V. 
Smith,  1  Wooii.  &  M.  184.) 

i^  299.  Attendance  an  mle  daysg  and 
iu'lien  circuit  niid  dlwtrict  conrlM  sit  at 
Mamo  time- — No  per  diem,  or  other  allowance 
shall  be  made  to  any  district  Attorney,  olerk  of  a. 
circuit  court,  clerk  of  a  district  court,  marshal  or 
deputy  marshal,  for  attendauce  at  rule  days  of  a 
circuit  or  district  court;  and  when  the  circuit  and 
district  courts  sit  at  the  same  time,  no  greater  jjer 
diem  or  other  allowance  shall  ho  made  to  nay 
such  officer  than  for  an  attendance  on  one  court. 
(Rev.  Stata.  sec.  831.) 

Note. — No  allowance  for  oonatractive  travel  and  attend- 
a»ca.  (U.  8.  V.  Cogswell.  3  Sura.  204.)  If  the  fees  of 
either  oHicer  fall  be1nw  the  maximum  he  is  entitled  only  to 
that  amount,  although  the  feea  of  the  other  exceed  the 
maximam.     (U.  S.  v.  Basaett,  2  Story,  389.) 

§  300.  marshal  of  the  Hnpreme  t.'nurt 
of  the  l-'nlted  Slatett.— The  marshal  of  the 
Supreme  Court  of  the  United  States  shall  lie 
entitled  to  receive  for  the  service  of  any  warrant, 
attaclimect,  summons,  capias,  or  other  writ,  except 
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execution,  veiiii*e,  or  a  summons  or  snbpcena  for  a 
witness,  one  dollar  for  each  person  on  whom  Boeh 
service  may  be  made.  His  fees  for  all  other  serv- 
ices shall  be  the  same  as  ai^e  herein  allowed  to 
other  marshals;  but  he  shall  pay  into  the  treasaxy 
of  the  United  States  all  fees  i*eceived  by  him,  and 
render  a  true  account  thereof  at  the  close  of  each 
ttjnii  to  the  attorney-generaL   (Kev.  Stats,  sec.  832.) 

§  301.     Heinl-unnual  return  of  Aea. — 

Every  district  attorney,  clerk  of  a  district  ooart, 
clerk  of  a  circuit  court,  and  mai*shal,  shall,  on  the 
first  days  of  January  and  July  in  each  year,  or 
within  thirty  days  thereafter,  make  to  the  attor- 
ney-general, in  such  form  as  he  may  prescribe,  a 
written  return  for  the  half  year  ending  on  said  days, 
i-espectively,  of  all  the  fees  and  emoluments  of  his 
office,  of  every  name  and  character,  and  of  all  the 
necessary  expenses  of  liis  office,  including  necessary 
clerk  hire,  tt^getluu*  with  the  vouchei'S  for  the  pay- 
ment of  the  same  for  such  last  half  year.  He  shall 
state  separately  in  return  the  fees  and  emoluments 
received  or  ])ayable  under  the  Bankrupt  Act;  and 
every  mai-shal  shall  state  separately  therein  the  fees 
and  emoluments  received  or  payable  for  services 
rendered  by  himself  pei-sonally,  those  received  or 
payable  for  services  rendered  by  each  of  his  depu- 
ties, naming  him,  and  the  prof)ortion  of  such  fees 
and  emoluments  which,  by  the  terms  of  his  service, 
each  de[)uty  is  to  receive.  Said  returns  shall  be 
verified  by  the  oath  of  the  officer  making  them. 
(Rev.  Stats,  sec.  833.    See  sees.  3085,  4644,  4647.) 

Note.  — Fees  charged  by  the  clerk  of  a  district  court  in 
nataralization  cases    are  not  for  services  in  his  official 
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capacity  for  which  lie  must  account  under  this  uclion. 
(U.  S.  v.Hil!,  120  U.  8.  1G9.)  If  the  fees  of  either  officer 
fall  below  the  niaximum,  he  ia  eetitluil  only  to  thut 
aniount,  although  the  feaa  of  the  other  txcced  tha  maxi- 
muin,   (U.  a.  V.  Bissett,  2  Stoty,  383.) 

§302.  W^hnttobelncladedlntheBeml- 
aniiiial  returns. — The  preceding  section  bIiuII 
not  apply  to  tlie  fees  and  compensation  ellowed  to 
distriL-t  attorneys  by  sectioiiB  eiyht  hundred  an<l 
twenty-five  and  eight  hundred  and  twenty-seven. 
All  other  fees,  charges,  and  emoluments  to  which  b. 
district  attorney  or  a  marshal  may  be  i-ntitled,  by 
I'eaaon  of  the  discharge  of  the  duties  of  his  office, 
as  now  or  hereafter  prescribed  by  law,  or  in  any  case 
in  which  the  United  States  will  be  bound  by  the 
judgment  rendered  therein,  whether  ]irescribed  by 
statute  or  allowed  by  a  court,  or  any  judge  th'sreof, 
shall  be  included  in  the  semi-annual  return  required 
of  said  officers  tv  the  preceding  section.  (Rev. 
Stats,  sec.  «34.) 

Note. — The  term  "officer  of  the  revenue"  means  an 
'ithi:or  of  the  revenue  from  customs.  [Camiilielt  v.  .iamed, 
IS  Bktchf.  196;  S.  C,  8  Fed.  Rep.  EI.'j.)  HU  cUim  for 
credit  for  taxable  coats  not  taxed  cannot  be  admitted  on 
a  trial  unlesB  presented  and  disallowed.  (United  States 
v.  IngerBoll,  Crabbe,  135.) 

§  303'  CompeMaatlon  of  dtatrict  B.tt«r- 
uey. — No  district  attorney  shall  be  allowed  by 
itie  attorney -general  to  retain  of  the  fees  and  emol- 
uments of  his  office  which  lie  is  required  to  include 
iu  his  semi-annual  return,  for  his  personal  compen- 
sation, over  and  above  the  necessary  ex])eiise  of  his 
office,  including  necessary  clerk  hire,  to  be  audited 
and  allowed  by  the  proper  accounting  officers  of 
the  treasury  department,  a  Bum  exceeding  six  thou- 
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sand  dollars  a  year,  or  exceeding  that  rate  for  any- 
time less  than  a  year.     (Rev.  Stats,  sec.  835.) 

Note. — If  proceedings  are  not  formally  entered,  Iba 
fees  may  be  divided  between  the  district  attorney  and  his 
successor.  (Ex  parte  Robbins,  2  Gall.  320.)  Theoompen- 
sation  derived  from  fees  and  emolumeots,  limited  to  a  &ed 
amount,  is  virtually  a  salary  restriction,  and  no  extra 
allowance  can  be  made,  unless  expressly  authorised  by 
law.  (United  States  v.  IngersoU,  Crabbe,  135;  The  Anna, 
Blatchf.  Prize,  337.) 


§  304.  I>iMtri<*t  attorney  of* soutlierM  dts* 
tri<*t  of  I\e  w  Vork. — There  shall  be  paid  to  the 
district  attorney  for  the  southern  district  of  New 
York,  in  addition  to  his  salary,  at  the  rate  of  aiz 
thousand  dollars  a  year,  such  sum  as  shall  be  neces- 
sary, together  with  the  costs  and  fees  allowed  him 
by  law,  to  pay  such  amount  as  may  be  fixed  by 
the  attorney-general  for  the  proper  expenses  of  bis 
office.  But  nothing  in  this  or  the  preceding  sec- 
tion shall  forbid  the  allowance  of  additional  com* 
pensation  for  services  in  prize  causes,  as  provided 
in  title  "  Prize."     (Rev.  Stats,  sec.  836.) 

§  306.  l>iMtri<*t  attorney  and  ma.rslial 
in  Oregfon  an<l  ^Tevadu. — The  district  attor- 
neys and  marshals  for  the  districts  of  Oregon  and  Ne- 
vada shall  be  entitled  to  receive,  for  the  like  serv- 
ices, double  the  fees  hereinbefore  provided;  but 
neither  of  them  shall  be  allowed  td  retain  of  such 
fees  any  sum  exceeding  the  aggregate  compensa- 
tion of  such  officer  as  hereinbefore  provided. 
(Rev.  Stats.  §  837.) 

§  306.  Prosecntion  of*  frauds  on  the 
re^enne. — It  shall  be  [the]  duty  of  every  dis^ 


S807 

trict  attorney  to  wlioni  any  collector  o£  customs, 
or  of  internal  revenue,  shall  report  according  to 
law  any  caae  in  which  any  fine,  penalty,  't  for- 
feitnre  has  been  incurred  in  the  district  of  such 
attorney  for  the  violation  of  any  law  of  the 
United  States  relating  to  the  revenue,  to  cause  the 
proper  proceedings  to  be  corampnced  and  pros- 
ecuted without  delay,  foi'  the  tiues,  penalties,  and 
forfeitures  in  such  cases  provided,  unless,  upon 
inquiry  and  examination,  he  shall  decide  that  such 
proceedings  cannot  probably  be  sustained,  or  that 
the  eniia  of  pubhc  justice  do  not  require  that 
such  proceedings  should  be  instituted;  in  which  case 
he  shall  report  the  facts  in  customs  cases  to  the  sec- 
retary of  the  treasury,  and  in  internal  revenue  case* 
to  tlie  commissioner  of  internal  revenue, for  their  di- 
rection. And  for  the  expenses  incnn-ed  and  services 
rendered  in  all  such  cases,  the  district  attorney 
shall  receive  and  be  paid  from  the  treasury  such 
sum  as  the  secretary  of  the  truastiiy  shall  deem 
just  and  reasonable,  upon  the  certificate  of  the  judge 
before  whom  such  cases  are  tried  and  disposed  of; 
provided,  that  the  annual  conii^nsation  of  such 
district  attorney  shall  not  exceed  the  maximum 
amount  prescribed  by  law,  by  reason  of  such  allow- 
ance and  payment.  (Rev,  StatH.  sec.  838;  18  U. 
Stats.  340;  1  Sup.  Kev.  Stats.  26i.) 

§  307.  CompeuBation  rotalnod  by  a 
clerk. — No  clerk  of  a  district  court,  or  clerk  of  a 
circuit  court,  shall  be  allowed  by  the  attorney-gen- 
eral, except  as  provided  in  the  next  section,  and  in 
section  eight  hundred  and  forty-two,  to  retain  of 
the  fees  and  emoluments  of  his  oifioe, 'M,TO.i»aei 


both  of  ttie  said  clerkships  ai-e  held  by  the  same 
person,  of  the  fees  and  emolumeDts  of  the  said 
offioea,  respectively,  for  his  personal  compensatioii, 
over  and  above  his  necessary  office  expenses,  includ- 
ing necessary  clerk  hii-e,  to  be  aiidite<l  and  allowed 
by  the  proper  accounting  officers  of  the  treasmy,  a 
sum  exceeding  three  thousand  five  hundred  dollars 
a  year  for  auy  such  district  clerk  or  for  any  such 
circuit  clerk,  or  exceeding  that  i-ate  for  any  time 
less  than  a.  year.     (Rev.  Stats,  sec.  839.) 

Note. — Where  both  offices  are  held  by  theaame  penon, 
he  ifl  entitled  to  the  diatiuct  compeiisa.tion  providad  for 
each.  (United  States  v.  Baeeett,  2  Story,  389;  see  In  m 
United  States  v.  Cigare,  2  Fed.  Bep.  4B5.) 

§  308 .  ClerlcH  in  Calirai-niiL,Oreean  wmA 
MeviMla.— The  clerks  of  the  several  circuit  and 
district  courts  in  California,  Oregon  and  Nevada 
shall  be  entitled  to  charge  and  receive  double  the 
fees  hereinbefoi'e  allowed  to  clerks,  and  shall  be 
allowed,  respectively,  by  the  attorney -general,  to 
retain  tiie  fees  bo  received  by  them,  for  their  per- 
sonal compensation,  over  and  above  the  necessary 
expenses  of  their  oflices,  including  the  salaries  ol 
depnty  clerks,  and  necessary  clerk  hire,  to  be 
audited  by  the  proper  accounting  officers  of  the 
treasury  department,  any  sum  not  exceeding  seven 
thousand  dollars  a  year,  nor  exceeding  that  rate 
for  any  time  less  than  a  year;  provided,  that  when- 
ever in  either  of  the  said  districts,  the  same  person 
holds  the  office  of  clerk  of  both  the  circuit  and  dis- 
trict courts,  he  shall  be  allowed  by  the  attorney-gen- 
eral to  retain  for  his  jwi-sonal  compensation,  as  afore- 
said, only  such   sum    as   herein   allowed   to   be  re- 


tained  by  a  person  holding  the  office  of  clerk  of 
only  one  of  the  said  courts.    (Rev.  8tat3.  sec.  840.) 

^  309-      CompoDHBtion.   of  marsltBl. — No 

niaraiial  shall  be  allowed,  by  the  attomey-geaeral, 
except  as  provided  in  the  next  section,  to  retain  o( 
the  fees  and  emoluments  which  he  is  required  to 
include  in  his  semi-annual  returns,  aa  aforesaid, 
foi'  his  personal  compensation,  over  and  above  the 
necessary  expenses  of  his  office,  including  necessary 
clerk  hire,  to  be  audited  and  allowed  by  the  proper 
accounting  officers  of  the.  treasury  department,  and 
a  proper  allowance  to  his  deputies,  any  sum  ex- 
ceeding six  thousand  dollars  a  year,  or  exceeding 
that  rate  for  any  time  leas  than  a  year.  The  allow- 
Hnce  to  any  deputy  shall  iu  no  case  exceed  three- 
fourths  of  the  fees  and  emoluments  received  or 
payable  for  the  services  rendered  by  him,  and  may 
be  reduced  below  that  rate  by  the  attoi-ney-general, 
whenever  the  returns  show  such  rate  to  be  unrea- 
sonable-    (Rev.  Statfl.  sec-  841.) 

Note.— The  attorney- general  can  do  nothing  bnt  rednce 
the  rate  sUoweii,  whenever  the  roaraharB  return  shows 
such  "rate  to  be  unrenaonable."  (Phillips  v.  U.  S-,  11 
Ct.  of  CL  570.) 

$  310.  Additional  compensation  In 
prise  cnmseH. — Clerks  and  marshals  may  be  al- 
lowed to  retain,  for  all  official  services  in  prize 
causes,  an  additional  compensation  not  exceeding 
in  amount  one-half  of  the  maximum  compensation 
allowed  to  them,  respectively,  by  the  three  pi-eced- 
ing  sections-     (Rev.  Stats,  bpc-  842.) 

Note.— District  attorneys  in  priiB  oMea  B.te  sm.'wHw^^o 
retain  the  costs,  deducting  the  aSuOvelvowiftuBi  ^q»*  '»*' 


§§311-313  FEES.  632 

aries.  (The  Anna,  Blatchf.  Prize,  339;  In  re  United 
States  y .  Cigars,  2  Fed.  Rep.  495. )  Clerks  and  marshals 
entitled  to  additional  compensation  in  prize  causes. 
(United  States  v.  Averill,  130  U.  S.  335.) 

§  311.  Iflileage. — Only  actual  traveling  ex- 
penses shall  be  allowed  to  any  person  holding  em- 
ployment or  appointment  under  the  United  States, 
and  all  allowances  for  mileages  and  transportation 
in  excess  of  the  amount  actually  paid  are  hereby 
declared  illegal;  and  no  credit  shall  be  allowed  to 
any  of  the  disbursing  officers  of  the  United  Utates 
for  payment  or  allowances  in  violation  of  this  pro- 
vision. (June  16,  1874.  18  U.S.  Stats.  72;  1 
Sup.  Rev.  Stats.  37.  See  Rev.  Stats,  sees.  829, 
830.) 

§  312.      IVIileagre,    attorneys,     marshals 

and  clerks. — From  and  after  the  first  day  of 
January,  eighteen  hundred  and  seventy  five,  no 
such  officer  or  person  shall  become  entitled  to 
any  allowance  for  mileage  or  travel,  not  actually 
and  necessarily  performed  under  the  provisions  of 
existing  law.  (Sees.  827-839,  U.  S.  Stats  334;  1 
Sup.  Rev.  Stats.  147.) 

Note. — Only  one  charge  for  mileage  is  allowable  for 
the  service  of  several  writs  on  hand  at  the  same  time,  in 
the  same  direction.  (15  Opin.  Att.-Gen.  108;  see  16 
Opin.  Att.-Gen.  165.) 

§  313.       ]flileag:e9  Jurors  and  ^i^itnesses. 

Jurors  ard  witnesses  in  the  district  and  circuit 
courts  of  the  United  States  in  and  for  the  State 
of  Colorado  shall  be  entitled  to  receive  fifteen 
cents  for  each  mile  actually  traveled  in  coming  to 


01'  returning  from  said  courts.     (Approved  June 
16,  1880.     See  Key.  Stats,  sees.  848,  85-2.) 

$  314.  Allo-n-anceit  for  eacb  fear  nia.de 
rrom  the  fees  thereof. — TLe  allowancea  for 
jiprsonal  uompensation  of  district  attorneys,  clerks, 
and  niarahala,  for  each  calendar  year,  shall  be  mode 
from  the  fees  and  emoluments  of  that  year,  and 
not  otherwise.     (Rev.  Stats,  sec,  MS.) 

§  316-  Payment  of  sarplan  fees  Into  the 
treasury. — Every  district  attorney,  clerk,  and 
nim-shal  shall,  at  the  time  of  makiug  his  half-yearly 
return  to  the  attorney-general,  pay  into  the  treasury, 
or  deposit  to  the  credit  of  the  treasurer,  as  he  may 
be  directed  by  the  attorney-general,  any  surplua 
of  the  fees  and  emoluments  of  his  office,  which 
said  return  shows  to  exist  over  and  above  tha 
compensation  and  allowance  aiUhoiized  by  law  to 
be  retained  by  him.     (Rev.  Stats,  sec.  844.) 

Note.  -TliB  department  will  see  that  no  more  is  to- 
tained  by  the  offiiier  than  the  sum  given  liim  by  law. 
(The  Anna,  BUtuhf.  Fme,  377.)  T)te  euata  must  be  taxed 
ftoeonUog  to  law.  (TUa  Aaoa.  BUtulif.  Prize,  337.)  Tha 
Bectioa  18  not  a  "revaaae  lav."  within  the  meaDing  of 
section  699,  aub-diviaiim  2.     (United  States  v.  HiU,  123 

u.  a  esi.) 

§  316-     Auditing:  of  acvounix  of  Oixtrlvt 

attorney. — In  every  case  where  tlie  return  of  a 
district  attorney,  clerk  or  marshal  shows  that  a 
sni'plus  may  exist,  the  attorney 'general  shall  cause 
such  returns  to  be  carefuUy  examined,  and  the 
accounts  of  disbursements  U.  le  regularly  audited, 
by  the  proper  oflicer  of  his  depivctmivivt,  a.^'i  ».w  ac- 
count   to   he    D/ieiied    with  suet  officer  So.  vtw^t 
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books  to  be  pfovided  for  that  purpose.  (Rev. 
Stats,  sec.  845.) 

317.      Attorner  1b  District  of  Colnm- 

bia. — That  the  eiuolument  returns  of  the  attorney 
of  the  United  States  for  the  District  of  Cokimbiti 
shall  be  returned  to  the  attorney-general,  and  the 
accounts  of  the  said  attorney  shall  be  rendered, 
audited,  and  paid  in.  the  same  manner  as  accounts 
o£  all  other  district  attorneys  are  rendered,  audit- 
ed and  paid.  (Approved  December  14,  1877;  20 
XI.  S.  Stata,  7;  Sup.  Kev.  Stats.  303.  See  Rev. 
Stats,  sees.  833,  834,  844,  846,) 

g  318-  AcconntB  to  be  rertlHed  *o  by 
di»U-IcC  Jndere-— The  accounts  of  district  attor- 
neys, clerki;,  marshals,  and  commissioners  of  circuit 
courts  shall  he  examined  and  certified  by  the  dis- 
trict judge  of  tlie  district  for  which  they  are  ap- 
pointed, before  they  are  presented  to  the  accounting 
officers  of  the  treasury  department  for  settlement. 
They  shall  then  be  subject  to  revision  upon  their 
merits  by  said  accounting  officers,  as  in  case  of 
other  public  accounts;  provided,  that  no  accounts 
of  fees  or  coats  paid  to  vuy  witness  or  juror,  upon 
the  order  of  any  judge  or  commissioner,  shall  be  so 
re-examined  as  to  charge  any  marshal  for  an  erro- 
neous taxation  of  such  fees  or  costs.  That  where 
the  ministerial  officers  of  the  United  States  have 
or  shall  incur  extraordinary  expense  in  executing 
the  laws  thereof,  the  pajnnent  of  which  is  not  spe- 
cifically provided  for,  the  President  of  the  XTnited 
States  ia  autliorized  to  allow  the  payment  thereof 
under  the  special  taxation  of  the  district  or  circuit 
of  the  distsrict  in  which  the  said  services  have 


been  or  ahall  he  readered,  to  be  paid  ffom  tiie  ap- 
propriatiou  for  defraying  the  expenaea  of  tlie  juiU- 
ciary.  {Rev.  Stats,  sec  846;  18  U.  S.  Stftta.  318; 
1  Sup.  Rev.  Stftta.  138.) 

Note. — A.  district  ju'lj^  hse  the  powar  to  take  tbaoath 
of  the  clerk  to  hia  retnrn  of  fees  of  office  (Uniteii  StatMV. 
Ambroas,  2  Fed.  Kep.  556);  and  the  certificate  of  the 
jndge  in  only  evidence  of  the  claim  or  right  to  be  given  to 
the  treaanry.  (United  States  v.  Ingeraoll,  Crabbe,  135.) 
It  is  merely  prim",  facie  evidenoe  of  ita  correctnera,  and 
aiiy  item  may  be  rejected  b;  the  aucoanting  uffioen. 
(Lnitoi!  Statea  v.  Smith,  1  Wood,  ft  M.  184.)  If  the 
itcmH  have  been  paaaed  u[]oii  in  judgmentB  as  to  billa  of 
coHtf,  the  oerttticate  of  the  judge  is  coiiclaaive.  (United 
States  V.  Smith,  I  Wood.  &  M.  1S4.)  Wbetfaer  the  mar- 
shara  fees  are  bied  by  rule  or  depend  on  circnmatances. 
they  muat  be  certified  to,  (The  Antelope,  12  Wheat.  540.) 
A  refasal  by  the  court  to  act  apon  a  claim  under  this  sec- 
tion is  not  required  to  authorize  a  proBciiCitiou  of  the 
claim  to  the  treasury  dspartineDt  before  bringing  auit  in 
the  court  of  ckima.  (United  SUtea  v.  Knox,  128  U.  S. 
230.)  This  section  cieclarea  that  clerks,  marshals,  and 
commissioners  of  circuit  courts  shall  be  accountiog  officerH 
of  the  treasury  department,  and  shall  be  subject  to  revieion 
upon  their  merita  by  said  acccmnting  officers,  as  in  caae  of 
other  public  accouiita.  The  olaimant  has  a,  remedy  in  the 
court  of  claims  without  first  resorting  to  a  writ  of  manda- 
muB  againat  the  circuit  court  (United  States  r.  Kaux, 
128  U.S.  230.) 

§  319.     AccouBtn  for  comta  of  clei-lcfti  etc. 

— -That  before  any  bill  of  coata  shall  be  taxed  by 
any  judge  orotlier  officer,  or  any  account  payable 
out  of  tbe  money  of  the  United  States  shall  be  al- 
lowed by  any  officer  of  the  treasury,  in  favor  of 
clerks,  marsliala,  or  district  attorneys,  the  party 
claiming  such  account  shall  I'ender  the  same,  -KWa. 
the  vouchers  and  items  thereof, to  a.X^'oS.'uei**''^'*-'^ 
circuit  or  diatriijt  court,  and, 
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trict  attorney  or  his  sworn  assistant,  whose  pres- 
ence shall  be  noted  on  the  record,  prove  in  open  court, 
to  the  satisfaction  of  the  court,  by  his  own  oath  or 
that  of  other  persons  having  knowledge  of  the  fact, 
to  be  attached  to  such  account,  that  the  services 
therein  charged  have  been  actually  and  necessarily 
performed  as  therein  stated ;  and  that  the  disburse- 
ments charged  have  been  fully  paid  in  lawful 
money;  and  the  court  shall  thereupon  cause  to  be 
entered  of  record  an  order  approving  or  disapprov- 
ing the  account,  as  may  be  according  to  law,  and 
just.  United  States  commissioners  shall  forward 
their  accounts,  duly  verified  by  oath,  to  the  dis- 
trict attorneys  of  their  respective  districts,  by 
whom  they  shall  be  submitted  for  approval  in  open 
court,  and  the  court  shall  pass  upon  the  same  in 
the  manner  aforesaid.  Accounts  and  vouchers  of 
clerks,  marshals,  and  district  attorneys  shall  be 
made  in  duplicate,  to  be  marked  respectively 
"  original"  and  "  duplicate."  And  it  shall  be  the 
duty  of  the  clerk  to  forward  the  original  accounts 
and  vouchers  of  the  officers  above  specified,  when 
approved,  to  the  proper  accounting  officei'S  of  the 
treasury,  and  to  retain  in  his  office  the  duplicates, 
where  they  shall  be  open  to  public  inspection  at  all 
times.  Nothing  contained  in  this  act  shall  be 
deemed  in  any  wise  to  diminish  or  affect  the  right 
of  revision  of  the  accounts  to  which  this  act  applies 
by  the  accounting  officers  of  the  treasury,  as  exer- 
cised under  the  laws  now  in  force.  (See  sees.  824, 
828;  18  U.  S.  Stats.  333.   1  Sup.  Rev.  Stats.  145.) 

§  320.     Clerk  failingr  to  report  to  be  re- 
moved.— ^That  if  any  clerk  of  any  district  or  cir- 


^■'cuit  court  of  tbe  United  Statea  eball  willfully  re- 
^■•{use  or  neglect  to  make  aay  report,  certificnte, 
[g  statement,  or  other  document  required  bylawtobe 
by  him  made,  or  shall  ■willfully  refuse  or  nejjlecfc  to 
forward  any  such  report,  certificate,  statement  or 
document  to  tbe  department,  officer,  or  person  to 
whom,  by  liiw,  the  same  should  be  forwarded,  the 
President  of  the  United  States  ia  empowered,  and 
it  is  hereby  made  hia  duty,  in  every  such  case,  to 
remove  euch  clerk  so  offending  from  office,  by  an  or- 
der in  writing  for  that  purpose.  And  upon  the 
presentation  of  such  order,  or  a  copy  thereof,  au- 
thenticated by  the  attorney-general  of  the  Umted 
States,  to  the  judge  of  the  court  whereof  sucli  of- 
fender is  clerk,  such  clerk  shall  thereupon  bo 
deemed  to  be  out  of  office,  and  shall  not  exercise 
the  functions  thereof.  And  such  district  judge,  in 
the  case  of  the  clerk  of  a  district  oourt,  shall  ap- 
jjoint  a  successor;  and  in  the  ease  of  the  clerk  of  a 
circuit  court,  the  circuit  judge  shall  appoint  a  suc- 
cessor. And  such  person  so  removed  shall  not  be 
eligible  to  any  appointment  as  clerk  or  deputy 
clerk  for  the  period  of  two  years  next  after  such  re- 
moval [See  sees.  797,  798.]  {18  U.  S.  Stats.  333; 
1  Sup.  Rev.  Stats.  146.) 

g  321.      Addlttonal   pnuIshiDent.  —  That 

if  any  clerk  mentioned  in  the  preceiling  section 
shall  willfully  refuse  or  neglect  to  mitka  or  to  for- 
ward any  such  report,  oertHicate,  statement,  or 
document  therein  mentioned,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  by 
a  fine  not  exceeding  one  thousand  dollaw,  otVj  '"vro.- 
priEonmentnot  exceeding  one  year,  vn.  t\ift  3i\»K.Ye'B«tt- 
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of  the  court;  but  a  conviction  under  this  section 
shall  not  be  necessary  as  a  condition  precedent  to 
the  removal  from  office  provided  for  in  this  act. 
[See  sec.  797.]  (18  U.  S.  Stats.  333;  1  Sup.  Rev. 
Stats.  147). 

§  322,  Commissloiiers'  teem. — ^For  admin- 
istering an  oath,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  hearing  and  deciding  on  criminal  charges, 
five  dollars  a  day  for  the  time  necessarily  em- 
ployed. 

For  attending  to  a  reference  in  a  litigated  mat- 
ter, in  a  civil  cause  at  law,  in  equity,  or  in  admi- 
ralty, in  pursuance  of  an  order  of  the  court,  three 
dollars  a  day. 

For  taking  and  certifying  depositions  to  file, 
twenty  cents  for  each  folio. 

For  each  copy  of  the  same  furnished  to  a  party 
on  request,  ten  cents  for  each  folio. 

For  issuing  any  warrant  or  writ,  and  for  any 
other  service,  tbe  same  compensation  as  is  allowed 
to  clerks  for  like  services. 

For  issuing  any  warrant  under  the  tenth  article 
of  the  treaty  of  August  nine,  one  thousand  eight 
hundred  and  forty-two,  between  the  United  States 
and  the  Queen  of  the  United  Kingdom  of  Great 
Biitain  and  Ireland,  against  any  person  charged 
with  any  crime  or  offense  set  forth  in  said  article, 
two  dollars. 

For  issuing  any  warrant  under  the  provisions  of 
the  convention  for  the  surrender  of  criminals,  be- 
tween the  United  States  and  the  King  of  the 
French,  concluded  at  Washington,  November  nine. 


one  thousand   eight  handred  aod  forty-three,  two 
dollars. 

For  hearing  and  deciding  upon  the  case  of  any 
peraoQ  charged  with  any  crime  or  ofienae,  and  ar- 
rested under  the  provisionB  of  «aid  treaty,  or  of 
said  convention,  five  dollars  a  duy  for  Uie  time 
neceasarily  employed. 

For  the  eEamination  and  certificate  in  cases  of 
application  for  dischai^e  of  jmor  convicts  impris- 
oned for  non-payment  of  a  fine  or  fine  and  costa, 
five  dollars  a  day  for  the  time  necessarily  employed, 
[See  sec.  1043,]     (Rev.  Stats,  sec.  847.) 

Note. — If  re<^aired,  the  commisBioDer  must  give  a  de- 
tailed bill  of  hiH  fees,  that  tbey  are  legally  chirgeable, 
with  hia  oath  that  the  serriceB  b»ve  been  necesBarily  per- 
formed. (Beckwith  v.  EastoQ,  4  Bl-q.  357;  see  Jemuui  v. 
Stewart,  12  Fed  Rep.  273.)  CumtniaaioiierB  are  allow(4 
for  taking  sod  certifying  depnatlioiw,  twenty  cents  for 
ea<:h  folio  of  one  hundred  words.  (Jemun  v.  Stewart,'  12 
Fed.  Bep.  273.)  The  approval  of  a  conmiisaioDer's  ac- 
count by  a  circuit  court  of  the  United  Statea,  under  the 
Act  of  Febrnary  22,  1875  (18  Stats.  333),  u  prima  fade 
evidence  of  the  correctnesB  of  the  iteaia  of  that  account, 
and,  in  the  absence  of  clear  and  anequivocal  proof  of  mis- 
take oa  the  part  of  the  court,  ia  conclnaive.  (United 
states  V.  .Tcnea,  ]34  U,  S.  483.)  The  fees  of  commisaioii- 
tTS  appointed  to  take  teBtlniony  by  Oie  court  of  comini*- 
ainnera  of  Alabama  cloima  are  not  regulated  by  tlii>  sec- 
tion, and  anch  commisaionera  may  make  any  oootract  in 
regard  to  compenaation  which  may  beagreed  upon.  (Pow- 
era  v.  Manning,  154  Mass.  370.) 

OommisBioners'  fees.  — Tbe  compeoBatioc  of  a  commis- 
sioner is  clearly  prescribed  and  claaailied  by  this  section  of 
the  Revised  Statutes  accordini;  t«  tbe  charaotcr  of  the 
SBrvicea  performed.  (United  States  v.  Jones,  1.14  U.  a. 
483.)  Under  the  provisions  of  the  Revised  SM,tart(iB,*Kt*- 
Sri  and  828,  a  commissioner,  wbo,  by  4iw»A\Qa  o^  '^ 
coort,  kept »  docket  ot  eatriea  ol  aocti  'w&ttba^  vi».«a. 
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and  snb^equetit  proceedings  thereon,  was  entitled  to  the 
same  fees  allowed  to  the  clerk  of  a  court  for  similar  serv- 
ices. (United  States  v.  Ewing,  140  U.  S.  142.)  It  seems 
highly  improbable  that  Congress  should  put  the  fees  of 
commissioners  upon  the  same  basis  as  those  of  clerks,  with 
the  exception  of  docket  fees,  and  make  it  a  mere  temporary 
expedient  applicable  only  to  the  appropriation  for  a  single 
year,  when  the  same  reasons  would  continue  to  exist  for 
making  it  of  permanent  application.  (Faris  v.  United 
States,  23  Ct.  of  CI.  374;  Strong  v.  United  States,  34  Fed. 
Rep.  17;  McKinistry  v.  United  States,  34  Fed.  Eep.  211; 
Thorriley  v.  United  States,  37  Fed.  Rep.  765;  Calvert  v. 
United  States,  37  Fed.  Rep.  762;  Crawford  v.  United 
States,  40  Fed.  Rep.  446;  Goodrich  v.  United  States, 
42  Fed.  Rep.  392;  United  States  v.  Ewing,  140 U.  S.  142.) 
A  commissioner  entitled  to  fees  for  mittimus,  for  acknowl- 
edgment, for  drawing  complaint,  for  entering  return  to 
process,  and  writing  out  testimony,  but  not  to  docket 
fees— ^er  diem  fees.  (United  States  v.  Ewing,  140  U.  S. 
142.)  A  fee  is  properly  chargeable  for  the  acknowledg- 
ment of  a  recognizance,  but  that  such  acknowledgment  is 
a  single  act,  though  it  be  made  by  principal  and  suretes, 
and  that  but  a  single  fee  of  twenty-tive  cents  is  chargeable 
therefor.  (United  States  v.  Ewing,  140  U.  S.  142;  United 
States  V.  Barber,  140  U.  S.  177.)  A  commissioner  of  the 
United  States  circuit  court  is  entitled  to  the  fee  of  five  dol- 
lars a  day  for  hearing  and  deciding  motions  upon  bail  and 
the  sufficiency  thereof,  and  for  the  continuance  of  cases  be- 
fore him.  (United  States  v.  Jones,  134  U.  S.  483.)  He  is 
entitled  to  charge  for  more  than  three  folios  for  dra\iing 
complaints  in  criminal  cases  where  the  complaints  are  not 
unnecessarily  prolix  and  contain  more  than  that  number  of 
folios.  (United  States  v.  Barber,  140  U.  S.  177.)  The 
Federal  court  will  allow  the  fees  of  three  commissioners 
for  taking  depositions  on  a  commission  issued  out  of  the 
State  court  before  the  filing^  of  the  petition  for  removal,  if 
defendant,  against  whom  the  costs  are  taxed,  assented  to 
that  number  of  commissioners;  but  if  he  did  not,  fees  for 
only  one  will  be  allowed.  (Younj?  v.  Merchants*  Ins.  Co., 
29  Fed.  Rep.  273. )  For  taking  and  certifying  a  deposition, 
the  commissioner  is  entitled  to  twenty  cents  per  folio. 
/United  States  v,  Ewing,  supra.)    A  commissioner  may 


charge  fees  for  more  than  one  caee  against  the  same  [wrty 
for  v-iolatioii  of  the  sama  aeatioa  of  tte  Revised  StaCutea, 
where  the  caaes  are  diffurent  and  relate  to  different 
offeoaoB.  (United  States  v.  Barber,  140  U.  S.  177.) 
In  criminal  cases,  a  commisBioner  of  the  circuit  coart  i» 
entitled  to  the  foUowittg  fees;  for  drawing  comphtinta, 
where  the  local  practice  requires  the  complamt  to  be  re- 
dnced  to  writing,  twenty  cents  per  folio  (Ravesies  v. 
United  States.  24  Ct.  CL  224j;  for  each  oath  adminiBtered 
in  connection  with  the  complaint,  ten  cents,  and  fiEteen 
cents  for  each  jarat  (United  States  v.  MoDermott,  140 
U.  S.  151);  for  tiling  a  complaint  or  othur  paper,  ten 
conta;  for  iaaning  a  warrant,  one  dollar;  for  entering 
returns  thereon  Hfteen  cents  per  folio;  for  filing  a  warrant, 
ten  cents;  and  IJie  Bame  fees  for  like  services  in  isaning 
and  return  of  subptenas;  for  aduiowledgment  of  rec- 
ognizancea,  twenty-fiv  e  cents  each,  bnt  only  one  Bcknowl- 
e'lgment  can  be  allowed  for  each  recognizance  (United 
States  V.  Ewing,  140  U.  S.  142);  for  the  oaths  of  sureties 
and  the  jumts  to  snch  oaths;  for  pay-rolls  of  witnesses, 
fifteett  cents  per  folio,  and  ten  cents  for  each  oath 
administered  to  witness  in  support  of  his  claim,  for  his 
fees;  for  transcript  of  proceedings,  fifteen  cents  per  folio; 
for  depoeitions  on  exatninations,  twenty  cents  per  folio;  for 
tiling  each  paper  ten  cents;  bnt  where  two  or  more  deposi- 
tions are  embraced  in  a.  single  paper,  or  a  series  of  sheets 
are  attached  together,  they  form  but  a  single  paper. 
(United  States  v.  Barber,  140  U.  S.  164.)  He  is  also 
entitled  to  a  fee  of  ten  cents  for  filing  such  complaint, 
prior  to  tiiis  section  and  under  the  clause  of  sec.  S3S,  "for 
filing  and  under  entering  every  declaration,  plea  or  other 
paper,  ten  cents."  (United  States  v.  Barber.  140  U.  S, 
1114.)  Where  four  seamen  have  like  cause  of  com]>iaiut 
against  a  vessel,  the  commissioners  can  charge  for  but  n.ie 
summons  and  certificate.  (Kelly  v.  The  Topay,  45  Fed. 
Eep.  406.) 

§  323.      Witnesses*    fSees. — For  each    day's 
attendance  in  court,  or  before  any  officer,  pnrsuaixt. 
to  law,  one  dollar  and  fifty  cents,  wni  'fe.'^e  ««\iva  *■ 
mile  for  going  from  hia  p\&oe  c4  TftsiiaTacRi  y^  '™' 


I 


place  of  trial  or  hearing,  and  five  cents  a  mile  for 
returning.  When  a  witness  is  aubptenaed  in  more 
than  one  canse  between  the  Bame  parties,  at  the 
same  court,  only  one  travel  fee  and  one  per  diem, 
compensation  shall  be  allowed  for  attendance. 
Both  shall  be  taxed  in  the  case  first  disposed  of, 
after  which  the  per  diem  attendance  fee  alone  shall 
be  taxed  in  the  other  cases  in  the  order  in  which 
they  are  disposed  of.  When  a  witness  is  detained 
in  prison  for  want  of  security  for  his  appearance, 
he  shall  be  entitled,  in  addition  to  his  subsistence, 
to  a  conipengation  of  one  dollar  a  day,  (Rev. 
Stats,  sec.  848.     See  sees.  879,  881.) 

Witness  foes. — A  witness  aabpcsaaed  at  tlie  place 
of  trial  oa  the  day  of  trial  is  nob  entitled  to  a  travel  fee 
(The  Sucnyaide,  5  Ben.  162);  and  if  he  biis  the  means  to 
pa;  traveling  expenses,  it  ia  not  necessary  to  tender  hia 
fees  (United  States  V.  Darhng,  4  Bias.  309.)  Feea  for  at- 
tendance may  bo  taxed  in  civil  as  well  as  criminal  cases 
(Sebring  v.  Ward,  4  Waah.  C.  C.  646);  and  although  ha 
was  summoned  to  serve  as  a  juror,  and  so  served  ( Edwards 
T.  Bond,  5  MuLeoD,  300);  and  where  his  attendance  and 
examination  were  procured  in  good  faith,  he  ia  entitled  to 
hia  fees,  although  be  waa  not  served  with  a  snbpcEua. 
(United  States  V.  Williams,  1  Cranch  0.  C.  178;  Power  v. 
Semmes,  1  Cranch  C.  C.  247;  Cummioga  v.  The  Akroa 
Co.,  6  Blatohf.  609;  Deuuis  v.  Eddy,  12  Blatcht  195; 
Anderson  v.  Moe,  1  Abb.  U.  S.  299;  Pronty  v.  Draper,  2 
Story,  199.  But  sea  Sawyer  v.  Aultmaa  Co,,  5  Bisa.  166; 
Woodrulf  v.  Barney,  1  Bond,  528.) 

WitneseeB  from  a  distance.  —The  attendance  of  wit- 
ueasea  coming  from  more  than  one  hundred  mdes  distance 
is  voluntary,  even  where  served  with  a  aubpiena  (Spauld- 
ingv.  Tucker,  2  Sawy,  50);  and  fees  may  be  taxed  (Dres- 
klU  T,  Parish,  5  MoLean,  241);  and  his  traveling  fuea 
may  be  taxed  for  a  distance  of  one  hnndred  mi'es,  and  no 
more  (Beekwith  v.  Ea&ton,  4  Ben.  337;  The  Leo,  6  Bra, 
486;   AnonymoDB,   5   Blatchf.    134;   Biusell  r.   Aahlo;, 


Hemp.  546);  and  if  he  ftotnally  attends,  hig  fees  may  be 
taxed  alttiougli  he  ia  not  examiiied  (HatbawHy  v.  Buach,  2 
Wood.  &,  M.  63);  and  although  the  aubpu^na  waa  served 
on  hitn  by  a  privato  person.  [Power  v.  tSenuuea,  1  Cranch 
C.  C.247;  Miilet  v.  Scott,  2  Bank.  Keg.  86.)  Hiflfeaaare 
taxnble  althongh  his  depoaition  was  taken  (Anderaon  v. 
Hoe,  I  Abb.  D.  S.  299;  Becbwith  v.  Easton,  4  Ben.  357); 
and  in  case  oE  postponement  on  acouunt  of  aickneaa  of 
coanael,  the  fees  may  be  taxed  daring  the  postponement. 
(Whipple  V.  Cumberland  Cotton  Co.,  3  Story.  84.)  The 
lees  may  bo  taxed  during  their  actual  atteodance,  after 
their  examination  ia  closed,  and  while  the  case  ia  ander 
argameat  (Whipple  v.  Cumberland  Cotton  Co. ,  3  Story, 
S4. )  If  the  case  is  poatponed  by  agreement,  ices  for 
doable  travel  may  be  taxed,  it  governed  by  the  sgree- 
mout  (Hance  v.  McCormiok,  1  Craiich  C.  C.  522!  Hath- 
away V.  Roach,  2  Wood.  &  M.  63. )  When  summoned  in 
several  cases,  a  witnesa  is  allowed  a  per  diem  and  mileage 
only  in  one  case,  to  be  distribated  and  charged  equally 
among  the  varioas  cases  (Parker  v.  Csrtzler,  5  McLean, 
4);  hot  he  has  a  right  to  fees  in  eaub.  suit  where  the  par- 
ties are  difftrent  (Parker  v.  Bigler,  1  Fish,  285.)  A 
party  called,  and  examined  aa  a  witness  in  his  onm  behalf 
IB  not  entitled  to  fees  or  traveling  expenaes.  (Nieholsv. 
Brunswick,  3  Cliff.  SS.)  A  party  ia  not  entitled  to  costs 
of  more  than  three  witoesaos  to  any  one  fact.  (Bussard  v. 
CatttUoo,  2  Cranch  C.  C.  421.) 

Attendance  before  commieaioaerB.  — "  Pnrauant 
to  law  "  applies  to  atCendanoe  of  witnea-ea  before  commis- 
sioners only  (CummingB  v.  Akron  Co.,  6  Blatohf.  509); 
and  if  jmrties  agree  that  the  testimcmy  of  varioua  wit- 
DHBaes  shall  be  taken  before  a  commissioner  in  another 
State,  the  fees  may  be  allowed  although  they  atteuded  vol- 
untarily. (Spauldiog  V.  Tuelier,  2  Sawy.  50.)  No  per 
diem  allowani^o  can  be  taxed  for  attendance  before  a  maa- 
tor  where  the  testimony  is  afterward  abaudaned,  stricken 
out  or  rejected.  (Troy  etc.  factory  v.  Coming,  7 
Blatchf.  Hi. 

Detention,  of  witness. — If  a  witnesa  U  msokk«i«^ 
for  want  of  recognizanoB,  he  is  eaWAeA.  Vi  \.iiea  "i™  ^^, 
tune ieifl detained.    (lure  liig^iiB<wi,\C^a'ac"Q.^-^-^^- 
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§  324.  IVo  ofHcer  of  coart  to  have 
-vrltneits  feen. — No  officer  of  the  United  States 
courts,  in  any  State  or  Territory,  or  in  the  District 
of  Columbia,  shall  be  entitled  to  witneaa  fees  for 
attending  before  any  court  or  commissioner  where 
he  is  officiating.     (Rer.  Stats,  sec.  S49.) 

§  '32S  Kxpenses  of  clerks  am  trlt* 
nesBes. — When  any  clerk  or  other  officer  of  the 
United  States  is  sent  away  from  his  place  of  busi- 
ness as  a  witness  for  the  government,  his  necessary 
expenses,  stated  in  items  and  sworn  to,  in  going, 
returning  and  attendance  on  the  court,  shall  be 
audited  and  paid;  but  no  mileage,  or  other  compen- 
sation in  addition  to  his  salary,  shall  in  any  case 
be  allowed.     (Kev.  Stats,  sec.  850.) 

§  326.     Seninen  sent  home  ua  irltneBiteeb 

There  shall  be  paid  to  each  seaman  or  other  person 
o  is  sent  to  the  United  States  from  any  forei(;n 
port,  station,  sea  or  ocean,  by  any  United  States 
minister,  charge  cCaffaivts,  consul,  captain,  or 
commander,  to  give  testimony  in  any  criminal  case  . 
depending  in  any  court  of  the  United  States,  such 
compensation,  exclusive  of  subsistence  and  trans- 
poi-tation,  as  such  court  may  adjudge  to  be  proper, 
not  exceeding  one  dollar  for  each  day  necessarily 
employed  in  such  voyage,  and  in  arriving  at  the 
place  of  examination  or  trial.  In  fixing  such  com- 
pensation, the  court  shall  take  into  consideration 
thoconditionofsaidseamanor  witness,  and  whether 
his  voyage  has  been  broken  up  to  his  injury  by 
bis  being  sent  to  the  United  States. 

When  such  seaman  or  pei'son  is  transported  in 
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an  armed  vessel  of  the  United  States,  no  charge 
for  enbsiatenoe  or  transportatioQ  shall  be  allowed. 
When  he  ia  transported  in  any  other  vessel,  the 
oompeasationforhia  transportation  and  subsistence, 
not  exceeding  in  any  case  fifty  cents  a  day,  may  be 
fixed  by  the  coui-t,  and  shall  be  paid  to  the  captain 
of  said  vessel  accordingly.    (Rev.  Stats,  sec.  851.) 

§  327.     I^eea  or  grnnd  and  petit  Jurors. 

— For  actual  attendance  at  any  court  or  courts, 
and  for  the  time  necessarily  beciipied  in  going  to 
and  returning  from  the  same,  three  dollars  a  day 
during  such  attendance.  For  the  distance  neeea- 
flariiy  traveled  from  their  residence  in  going  to  and 
returning  from  said  court  by  the  shortest  practica- 
ble route,  five  cents  a  mile.  (Rev.  Stats,  sec.  852; 
21  U.  S.  Stats.  43;  1  Sup.  Rev.  State.  497.) 

Note. — Where  a  peraon  is  Bummonad  as  a  juror,  and  at 
the  same  tsrm  BubpceoBiBd  by  the  United  States  as  a  wit- 
ness, lie  is  entitled  to  compensatinn  for  each  service  (Ed- 
wards V.  Bond,  5  McLean,  300);  and  a  juror  from  a  dia- 
tanee  may  be  allowed  per  diem  tor  days  daring  which  the 

Sanol  ataada  odjouraed.  (Parker  v.  Kemption,  1  Wall. 
r.  344. 

328.  Mileage  In  Pacific  States.— Jurors 
and  witnesses  in  the  United  States  courts  in  the 
States  of  Wyoming,  Montana,  Washington,  Oregon, 
California,  Nevada,  Idaho,  and  Colorado,  and  in 
the  Territories  of  New  Mexico,  Arizona  and  Utah, 
shall  be  entitled  to  and  receive  fifteen  cents  for 
each  mile  necessarily  traveled  over  any  stage  line 
or  by  private  conveyance,  and  five  cents  for  each 
mile  over  any  railway  in  going  to  and  returning 
from  said  courts;  Provided,  Tha.t  \tfs  MyciaXxoriOi^^ 
or  double  mileage  fees  shaAV  be  aWo'sei^yj  ie».^-^^ 
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any  person  being  eiimmoned  both  as  witness  and 
juror,  or  as  witness  in  two  or  more  cases  [fading 
in  the  same  court  &nd  triable  at  the  same  temt 
thereof.     (27  U.  S.  State.  347.) 

Mileage.  — More  than  one  traveling  fee  may  be  taxed 
aa  coatB  for  the  same  witness,  where  his  attendance  wna 
required  on  different  occaaioQB  hy  reason  of  the  sole  fault  of 
the  defeatsd  party.     (Hake  v.  Brown,  44  Fed.  Rep.  734.) 

§  329.  IPrlnterB'  fees. — For  publishing  any 
notice  or  order  required  by  law,  or  the  lawful  order 
of  any  court,  department,  buwau,  or  other  person, 
in  any  newspaper,  except  as  mentioned  in  sections 
thirty-eight  hundred  and  twenty-three,  thirty-eight 
hundred  and  twenty-four,  and  thirty-eight  hundred 
and  twenty-five,  title,  "Public  Printing,  Advertise- 
mento,  and  Public  Documents,"  forty  cents  per  foUo 
for  the  first  insertion,  and  twenty  cents  per  folio 
for  each  subsequent  insertion,  liie  compensation 
herein  provided  shall  include  the  furnishing  of  law- 
ful evidence  under  oath,  of  publication,  to  be  made 
and  furnished  by  the  printer  or  publisher  making 
such  publication.     (Rev.  Stats,  aec.  853.) 

Printing' records. — A  charge  for  printing  the  record 
and  brief  in  compliance  with  the  rules  of  the  United  States 
circuit  oourt  in  tbe  second  circuit  is  a  proper  item  of  dia- 
buraement.  (Hake  v.  Brown,  44  FocL  Kep,  734.)  Fees 
for  final  recorda  in  criminal  cases  cannot  he  limited  to  four 
folios  in  each  case  by  an  arbitrary  rale.  (Marvin  v, 
TJuited  States,  14  Fed.  Kep.  40o. ) 

§   330.      IHeanlns  of  folio The  t«nii  folio, 

in  this  chapter,  shall  mean  one  hundred  words, 
counting  each  Hgure  as  a  word.  When  there  are 
over  fifty  and  under  one  hundred  words,  they  shall 
be  counted  as  one   folio;    but  a  less  number  than 
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fifty  wordB  shall  not  be  counted  except  when  the 
whole  statute,  notice,  or  order  containa  less  than 
filty  words.     (Rev.  Stata.  sec.  854.) 

Folio.  ^In  dstsmiiniDg  the  number  of  folios  in  a  final 
record,  each  separate  nnd  diatinct  Dider,  notice,  or  other 

Etper  IB  to  be  coanted  separately,  according  to  the  rule 
erein  preBcribed.  (Erwin  y.  United  Spates,  37  Fed. 
Rep.  470.) 

§  331.      Coat    of    pi-lnting    taxed. — And 

there  shall  be  taxed  against  the  losing  |jarty  in 
each  and  every  cause  pending  in  the  Supreme 
Court  of  the  United  States,  or  in  the  court  of 
claims  of  the  United  Statea,  the  cost  of  printing 
the  record  in  such  case  which  shall  be  collected,  ex- 
cept when  the  judgment  is  against  the  United 
States,  by  the  clerks  of  said  courts  respectively, 
and  paid  into  the  treasury  of  the  United  States. 
(19  U.  8.  Stats.  344;  1  Sup.  Rev.  Stats.  288.) 

Note.^It  the  expense  of  the  record  ia  no  greater  than 
it  woqM  be  at  the  government  printiog- office,  it  may  be 
tasBd  as  costa.     (RaUroad  Co.  v.  Collector,  96  U.  S.  594.) 

§  332-      Payment    of  Jarnra    and    irlt> 

iieBH«s.— In  cases  where  the  United  States  are 
parties,  the  marshal  shall,  on  the  order  of  the  court, 
to  be  entered  on  its  minutes,  pay  to  the  jurors  and 
witnesses  all  fees  to  which  they  appear  by  such 
order  to  be  entitled,  which  sum  shall  bo  allowed 
him  at  the  treasury  in  hia  accounts.  (Rev.  Stats, 
sec.  855.) 

§  333.      Fee*  of  dlatrtct  nttornejrs,  etc. 

The  fees  of  distiict  attorneys,  clerks,  marahala  and 
commissioners,  in  cases  where  the  Um\ftt,  'fc^a.'vjMi 
are  liable  to  pay  the  game,  sbaVV  \i6  -^ivi  cni  ■a^'^^^ 
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their  accounts  at  the  treasury.     (Rev.  Stats,  sec. 

856.) 

Note. — "  Gases  where  the  United  States  are  liable  to 
pay  "  refer  to  other  than  suits  where  the  fees  are  collected 
from  antagonists  of  the  government.  (U.  S.  v.  Cigars,  37 
Leg.  Int.  237.)  When  officers  collect  fees  in  revenue 
cases,  they  may  retain  and  account  for  them  in  their 
semi-annual  returns.  (U.  S.  v.  Cigars,  37  Leg.  Int.  237.) 
Fees  in  cases  where  United  States  are  liable  to  pay  the 
same  shall  be  paid  on  settling  accounts  at  the  treasury. 
(In  re  U.  S.  v.  Cigars,  2  Fed.  Rep.  495.) 

§  334.  Fees,  hour  recovered. — ^The  fees  and 
compensations  of  the  officers  and  persons  hereinbe- 
fore mentioned,  except  those  which  are  directed  to 
be  paid  out  of  the  treasury,  shall  be  recovered  in 
like  manner  as  the  fees  of  the  officers  of  the  States 
respectively  for  like  services  are  recovered.  (Rev. 
Stats,  sec.  857.) 

Fees,  how  collected. — This  section  provides  for  offi- 
cers retaining  their  fees.  (In  re  U.  S.  v.  Cigars,  2  Fed. 
Rep.  495. )  The  fees  other  than  those  which  are  to  be 
paid  out  of  the  treasury  are  those  which  are  taxed  and 
collected  in  suits;  and  these  are  to  be  recovered  as  like 
fees  are  recovered  by  similar  officers  of  the  State.  (In  re 
U.  S.  V.  Cigars,  2  Fed.  Rep.  496. )  If  there  were  no  other 
mode  of  payment  provided  by  law,  under  this  section  the 
services  of  the  marshal  upon  the  arrest  of  a  vessel  might 
be  deemed  covered  by  the  statutory  expression  "like  serv- 
ices." But  under  the  law  and  practice  of  New  York,  the 
sheriff's  fees  must  be  paid  at  the  time  by  the  person  who 
receives  the  property,  and  this  rule  is  applicable  to  the 
marshal's  fees.  A  similar  rule  has  long  existed  in  the 
English  admiralty  practice.  (The  Georgiana,  31  Fed. 
Rep.  405.) 

§  335.  Suit  by  a  poor  person,  costs  and 
counsel* — Any  citizen  of  the  United  States,  en- 
titled to  commence  any  suit  or  action  in  any  court 


mjoTt 
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tbe  United  Statea,  miiy  commence  and  pifiaecute 
conclusioa  any  such  suit  or  action  without  being 
[uired  to  prepay  feea  or  costs,  or  give  security 
ii-efor  befijre  or  after  bringing  suit  or  aotion, 
m  filing  in  snid  court  a  Btatenient  under  outli, 
writing,  that,  because  of  his  poverty,  lie  is  un- 
able to  pny  tbe  coats  of  said  suit  or  action  wliich 
ho  is  about  to  commence,  or  to  give  becurity  for  tLe 
same,  and  that  he  believes  he  in  entitled  to  the  re- 
dress he  seeks  by  such  suit  or  action,  and  setting 
forth  briefly  the  nature   of  hia  alleged  cause  of 


§  336-  Amdavlt  wlteu  demand  for 
fee«,  e(u-t  lo  Hinde.— After  any  such  suit  or 
action  shall  have  beun  brought,  or  that  is  now 
pending,  the  plaintifi"  may  answer  and  avoid  ft  de- 
mand for  feea  or  security  for  costs  by  tiling  n  like 
affiilavit,  and  willful  false  sweating  in  any  offidavit 
provided  for  in  this  or  the  previous  section  shall 
be  j>uiiisihable  aa  perjury  is  in  other  cases. 

§  337-  ProreBB,  etc.,  to  Imue. — Tlie  oflicQi'S 
of  court  shall  isauc,  serve  all  pi-ocess,  and  perform 
all  duties  in  such  cases,  and  nitnesses  shall  attend 
as  in  other  o  ISPS,  and  the  plaintiff  shall  have  the 
same  remedied  as  are  provided  by  law  in  other  cases. 

§   338.      AHBlBnment  orcoiineieI--CoHtH  on 

Jndgment.— The  couit  may  request  any  attiuliuy 
of  the  court  to  represent  such  poor  pei-sun,  if  it 
deems  the  cause  worthy  of  a  trial,  and  may  diamiiis 
any  such  cause  so  brought  under  this  act  if  it  he 
maile  to  appear  thai  the  allegation  of  povn-ty  ia  luv 
true,  or  if  said  court  be  sa.tUfifti  \!na.^  'vXii  wSs^'tpi- 
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cause  of  action  is  frivolous  or  malicious.  Judg- 
ment may  be  rendered  for  costs  at  the  conclusion  of 
the  suit,  as  in  other  cases.  Provided,  that  the 
United  States  shall  not  be  liable  for  any  of  the 
costs  thus  incurred.     (27  TJ.  S.  Stats.  252.) 


CHAPTER  XVIL 


IbCerchuifeable. 
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S  358.    Kulu  In  [lattlculU' BtatcB. 

§  339.  •■iiFors.  qnalificatloBB  nnd  selec- 
tion of.— Juiura  to  serve  in  the  courts  of  the 
United  States  in  each.  State  respectively,  Bhall 
have  the  same  qualifications  subject  to  the  provis- 
ions hereinafter  contained,  and  be  entitled  to  the 
same  exemptions,  as  jurors  of  the  highest  court  of 
law  in  such  State  may  have  and  be  entitled  to  at 
the  time  when  aucb  jurors  for  service  in  the  courts 
of  the  United  States  are  summoned;  and  they  shall 
be  designated  by  ballot,  lot,  or  otherwise,  8«iwre'!iw% 
to  the  mode  of  forming  aucVi  jwnea  "ufieo.  ■^tasA.v's^ 
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in  such  State  court,  so  far  as  such  mode  may  be 
practicable  by  the  courts  of  the  United  States  or 
the  offioera  thereof.  And  for  this  purpose  the  said 
court  may,  by  rule  or  order,  conform  the  designa- 
tion and  impanneiing  of  juries,  in  substance,  to  the 
laws  and  usages  relating  to  jurors  in  the  State 
courts  from  time  to  time  in  force  in  such  State. 
(Rev.  Stats.  800.) 

Note. — See  United  States  v.  Rose,  6  Fed.  Rep.  136. 

dualifications  of  juror. — Qualifications  relate  to  the 
juror  personally  as  to  age,  property,  or  citizenship  (U.  S. 
V.  Collins,  1  Woods,  499),  and  not  to  special  reasons,  which, 
if  they  exist,  do  not  disqualify  the  juror.  (U.  S.  v.  Wil- 
liams, 1  Dill.  485. )  This  section  relates  to  qualifications 
which  are  requisite  according  to  the  law  and  practice  of 
the  respective  States.  (U.  S.  v.  Insurgents,  2  Dall.  335; 
U.  S.  V.  Collins,  1  Woods,  499;  U.  S.  v.  Wilson,  6  Mc- 
Lean, 604;  U.  S.  V.  Gardner,  5  Chic.  L.  N.  501;  U.  S.  v. 
Coit,  1  Car.  Law  Rep.  364;  contra^  U.  S.  v.  Price,  3  Hall 
L.  J.  121.)  The  placing  of  a  man's  name  on  the  tax-book 
implies  only  the  qualification  of  being  a  tax  payer.  (U. 
S.  V.  Collins,  1  Woods,  499.)  Persons  exempt  are  not 
thereby  disqualified.  (U.  S.  v.  Gardner,  5  Chic.  L.  N. 
501.)  It  is  not  necessary  that  the  rule  specify  the  quali- 
fications, as  jurors  may  be  objected  to  by  challenge  (U. 
S.  V.  Collins,  1  Wood,  499),  according  to  t'«e  practice  un- 
der the  State  law  (U.  S.  v.  Douglass,  2  Blatchf.  207;  U. 
S.  V.  Reed,  2  Blatchf.  435;  U.  S.  v.  Tallman,  10  Blatchf. 
21;  U.S.  V.  Tuska,  14  Blatchf.  5),  unless  act  of  Con- 
gress expressly  provides  for  peremptory  challenges  (U.  S. 
V.  Shackelford,  18  How.  588),  as  this  gection  does  not  re- 
late to  peremptory  challenges  (U.  S.  v.  Devlin,  6  Blatchf. 
71;  U.  S.  V.  Douglass,  2  Blatchf .  207.)  The  court  may 
direct  the  summoninfij  of  any  number  of  jurors  (U.  S.  v. 
Insurgents,  2  Dall.  335;  U.  S.  v.  Fries,  3  Dall  515;  U.  S. 
V.  Dow,  Taney,  34);  and  they  should  be  selected  from  the 
district  at  large.  (U.  S.  v.  Woodruff,  4  McLean,  105.)  If 
a  juror  becomes  sick  after  an  opening  statament  he  may 
be  discharged  and  another  selected,  if  that  ia  allowable 
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State  law.  (Silsby  v.  Fuota,  U  How.  218.)  A 
territorial  court  ia  not  detirived  oF  its  jntiadictiun  to  trjr  a 
person  indicted  for  a.  criaiiual  offeoae  by  the  fiLut  tliat  on 
■lien  Bat  on  tho  grand  jury  tliat  found  tne  indictoieiit,  nii- 
dur  a  provision  of  d  territorial  itatuto  permitting  it.  (Ex 
partB  Hordint;,  120  U.  S.  783.} 

^  340,      Race  or  color  not  to  exclude.^ 

No  citizen  jjosaesaing  all  other  qiialiticatioria  which 
are  or  may  be  presciibed  by  law  shall  be  diaquali- 
fieil  for  service  as  grand  or  petit  juror  in  any  court 
of  the  United  States,  or  of  any  State,  on  account 
of  wee,  color,  or  previous  condition  of  servitude; 
and  any  officer  or  other  person  charged  with  any 
duty  in  the  selection  or  summoning  of  jurors  who 
shittl  exclude  or  fail  to  Bummon  any  citizen  for  the 
cause  aforesaid  shall,  on  conviction  thereof,  be 
denmed  guilty  of  a  misdemeanor,  and  be  fined  not 
moi-e  than  five  thousand  dolki«.  (18  U.  8.  Stats. 
336;  1  Sup.  Kev.  Stats.  149.) 

Xota. — No  person  charged  witli  a  orime  involving  life 
or  liberty  id  entitled  by  tbe  Unitod  States  Constitution  to 
have  bid  laee  represeuted  upon  tlie  grand  jury  that  may 
indiut  liim.  or  upon  the  petit  jury  that  may  try  him. 
(Jugiro  V.  Brush,  140  U.  H.  21)1;  Wood  v.  Brush,  140  U. 
S.  278,  370.) 

§  341-     Jnrom,   per   diem. — That  the  per 

diem  pay  of  each  juror,  grand  or  petit,  in  any  court 
of  the  United  States,  shall  be  two  dollars.  (21  U. 
S.  SUts.  43.) 

§  342-     Jnrom,    how   dra^D.— And  that 
all  such  jurors,  grand  and  petit,  including  those 
autnmoned  dniing  the  session  of  the  court,  shall  be 
publicly  drawn  from  a  Ixjx  containing,  ».^  IW 'w.-w?-      i 
of  each  drawing,  the  n^mea  ot  niit  \e^ft  XXiWi.  'Oo.t'«a  \ 
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bundred  pereons,  poaaeBaing  the  qualifications  pre* 

acribed  in  section  eight  hundred  of  the  Revised 
Statutea,  which  names  shall  have  been  placed 
therein  by  the  clerk  of  such  court  and  a  comraia- 
Bioner,  to  be  appointed  b;'  the  judge  thereof,  which 
comniiftsioner  shall  be  a  citizen  of  good  standing, 
residing  in  the  district  in  which  such  court  ia  held, 
and  a  weU-known  member  of  the  principal  political 
party  in  the  diatrict  in  which  the  court  is  held 
opposing  that  to  which  the  clerk  may  belonjf,  the 
clerk  and  eaid  commissioner  each  to  place  one  name 
in  said  box  alternately,  without  reference  to  party 
affiliations,  until  the  whole  number  required  shall 
be  placed  therein.  But  nothing  herein  contained 
shall  be  construed,  to  prevent  any  judge  from  order- 
ing the  names  of  jurors  to  be  drawn  from  the  boxes 
used  by  the  State  authorities  in  selecting  jurors  in 
the  highest  courts  of  the  State.   (21  U.  8.  Stats.  43.) 


-  -  .         .  qual 

courts  of  the  Unitod  States  and  their  officers,  and  ii 
the  sola  Tegnlatinn  of  Coiigreaa.  (Uuited  Statpa  v.  CoUiaB, 
1  Woods,  199;  United  States  V.Woodruff,  4  McLean,  IQS; 
United  States  v.  Gardner,  5  Chic.  L.  N.  501.)  The  State 
law  does  not  apply.  (AUt^n  v.  Manning,  1  Chaae,  460; 
United  States  v.  CoUina,  1  Woods,  499.)  The  marshal  is 
snbstitnted  for  the  ordinary,  who  acts  under  State  laws 
(United  States  v.  CollinB.  1  Woods,  499;  United  States  v. 
Wucdrnff,  4  McLean,  105);  and  the  jurors  need  not  be 
taken  from  the  lists  made  by  State  authority;  conformity 
is  required  only  in  two  respects:  first,  as  to  qnalitications 
and  exemptions;  second,  aa  to  the  mode  of  desicnating 
impanneliog  (United  States  v.  Collins,  1  Woods.  499;  see 
United  States  v.  Gardner,  5  Ohio.  L.  N.  501);  but  a  lit- 
eral coaformity  is  not  required.  (United  States  v.  Tall- 
mau,  10  Blatohf.  21 ;  United  States  v.  Wilson,  6  McLean, 
604.)     The  Act  o£  Congress  of  June  30,  1879,  having  re£- 


ereoce  to  drawing  jurora  tor  the  Federal  courts,  did  not 
repeal  U.  S.  Rev.  Stata.  aeos.  800,  802,  804,  808,  prascrib- 
ing  the  qaalitiuationa,  etc.,  of  jurora.  (United  States  v, 
Eggao,  30  Fe<!.  Rep.  603.) 

§  343.  ^nallflcattons. — And  no  person  shall 
serve  aa  a  petit  juror  more  than  one  terra  in  any 
one  year,  and  all  juries  to  serve  in  courts  after  tbe 
passage  of  tliia  act  siiall  be  drawn  in  conformity 
herewith;  provided,  that  no  citizen  possessing  all 
other  quaUllcationa  which  are  or  may  be  prescribed 
by  law  shall  be  disqualified  for  service  as  grand  or 
petit  juror  in  any  court  of  the  United  States  on 
account  of  race,  color,  or  previous  condition  of 
servitude.     (21  U.  S.  Stats.  43.) 

Note. — The  provisions  of  this  section  are  mandatory 
(United  Statea  V.  Ambrose,  3  Fod.  Rep.  283),  and  any  ir- 
regnlarity  whioh  may  ariBO  from  other  than  evil  motives 
wUl  not  be  fatal.  So,  the  mere  fact  that  the  name  of  one 
grand  juror  contaiued  in  the  venire  was  not  put  ju  the  box 
Dordrawn  will  not  vitiate  the  indictment,  unless  the  act 
was  done  in  bad  faith.  (United  States  v.  Ambrose,  3 
Fed.  Rep.  2S3. )  This  provision  as  to  qualificatione  is 
authorized  by  the  Thirteenth  aud  Fourteenth  Amendments. 
(Ex  parte  Virginia,  100  U.  S.  339.) 

§  344.  Jlarlex  latere  ha  aig:e  able. —When- 
ever any  circuit  and  district  court  of  the  United 
States  shall  be  held  at  the  same  time  and  place 
they  shall  be  authorized  and  required,  if  the  busi- 
ness o£  the  courts  will  permit,  to  use  interchange- 
ably the  juries  in  either  court  drawn  according  to 
the  provisions  of  said   act.      {25  U.  S.   Stats.  386.) 

§  345-  (FurorH,  how  apporttoaed. — Ju- 
rors shall  be  I'etumed  from  such  patt*,  ot  "Oce,  fvvi.- 
trict,  from  time  to  time,  aa  tUe  cciu.rt.  ^b&  >&ce**-. 
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to  as  to  be  in  est  favorable  to  an  impartial  trial,  and 
BO  as  not  to  incur  an.  unnecessary  expease,  or  un. 
duly  to  burden  the  citizens  of  any  part  of  the  <lia- 
tritt  with  such  services.     {Rev.  Stats,  aic.  802.) 

Xote, — A  juiy  canoot  be  selected  from  any  partiDUior 
locality  without  an  order  of  Dourt.  (U.  S.  v.  Coit,  I  Oar. 
Law  Hep.  346;  but  see  U.  S.  v.  Price,  3  Hall  L.  J.  121.) 
The  part  of  tbo  district  from  whicb  jurora  may  be  drawn 
JB  within  tbe  diacretioa  of  tbe  court  (U.  S.  v.  ijtawell, 
2  Curt.  153;  U.  S.  v.  Woodruff,  4  McLeaD,  105,) 

§  346-    Tenire,  bow  lasacd.  and   serTod. 

Writs  of  vinire  facias,  when  directed  by  the  court, 
shall  issue  from  the  clerk's  office,  and  shall  be 
served  and  returned  by  the  mai-ahal  in  person,  or 
by  hia  deputy;  or  in  case  the  marshal  or  Lis  deputy 
is  not  an  indifferent  person,  or  is  interested  in  the 
event  of  the  cause,  by  such  fit  pei-aon  as  may  be 
specially  appointed  for  that  purpose  by  the  coui-t, 
who  shall  administer  to  biia  an  oath  that  he  will 
truly  and  impartially  serve  and  return  the  writ. 
(Rev.  Stats,  sec.  803.) 

§  347-     TaIei>meiirorpetItJnries.~When 

from  challenges  or  otherwise,  there  is  not  a  petit 
jury  to  determine  any  civil  or  criniimil  cause,  the 
marshal  or  hia  deputy  shall,  by  order  of  the  court 
in  which  such  defect  of  jurors  hapjiena,  return  jury- 
men froQi  tbo  bystanders  sufficient  to  complete  the 
panel;  and  when  the  marshal  or  his  deputy  is  dis- 
qualified as  aforesaid,  jurors  may  beai>  returned  by 
such  disinterested  person  as  the  court  may  a(j|ioint, 
and  siich  person  shall  be  sworn,  as  provided  in  the 
preceding  section.  (Eev.  Stats,  sec.  804.) 
Note. — Tliis  section  ianot  repealed  in  terma  by  the  aot 


if  June  30,  1879,  nor  is  it  repealed  by  impliuadou.     (U. 

3.  V.  Bose,6i^ed.  Rep.  137.)  Whenever  by  reaoon  of  ohai- 
K  tonK"  tliure  IB  not  el  petit  jury,  it  i«  within  the  province  of 
ft  ttie  court  to  direct  the  marslial  to  complete  the  panel  by 
P  oalliug  a  auiScieat  noinlier  from  the  bystanders.  (U.  S. 
I  T.  Rose,  6Fed.  Kep.  137.)  Persons  selected  for  the  panel, 
I  Bnd  present  in  uourt  when  retarned  by  the  marshal,  are 
I  bystandarB,  although  they  were  not  in  court  when  mini- 
\  wouiid.     (U.  8.  V,  Loughery,  13  Blatchf.  267.) 

5  348.  Special  Jnrles.— When  special  ju- 
a  are  oi-dered  in  aiiy  circuit  court,  they  shall  be 
returned  by  the  marshAl  in  the  Biine  manner  and 
form  as  in  required  in  such  cases  by  the  laws  of  the 
Beveml  States.     (Rev.  Stats,  sec.  a05.) 

§  349.      KTiimber  orgrnnd  JnrarM.~Erery 

grand  juror  inipanneled  before  any  district  or  cir- 
cuit court  shall  consist  of  not  less  tliau  sixteen  nor 
more  than  twenty-three  jmrsons.  If  of  the  pei-aons 
Biimmoned  less  than  sixteen  attend,  they  shall  be 
pUced  on  the  grand  jury,  and  the  court  shall  order 
the  marshtil  to  summon,  either  immediately  or  for 
a  day  fixed,  from  the  body  of  the  district,  and  not 
from  the  bystanders,  a  sufficient  number  of  persons 
to  complete  the  grand  jury.  And  wheuever  a 
challenge  to  a  grand  juror  is  allowed,  and  there  are 
not  in  attendance  other  jurors  sufficient  to  complete 
the  grand  jury,  the  court  shall  make  a  like  order 
to  the  marshal  to  Rummon  a,  sutlicieut  number  of 
persons  for  that  purpose.     ("Rev,  Stats,  sec.  808.) 

Note. — This  aecijon  doBsnot  apply  to  territorial  conrts. 
(Reynolds  v.  United  States,  98  U.  S.  145.J  Although  a 
persfiu  Bummoued  iia  a,  grand  juror  fails  tii  attend,  yet  the 
marshal  cannot  excuse  him  and  substitate  another  in  his 
place,  (1  Burr's  Trial,  V.)  The  court  has  power  to  de- 
termine  the  number  to  be  summoued  tliat  a  gruid  jury 
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hfi   consf-tuted.       (United    States    v,    Tuaka, 
Blatchf.  S.} 

3B0.  ForeniBD  of  sraid  Jury — From 
persons  summoned  and  accepted  as  grand  jurors, 
the  court  sLall  ap]joint  the  foreman,  who  shall 
have  power  to  administer  oaths  and  aSirmations  to 
witnesses  appearing  before  the  grand  jury,  (Hev. 
Stats,  sec.  8U9.) 

§  3S1.     CJrand  Jarles.  vrhen  Bmnmoned. 

No  grand  juries  shall  be  summoned  to  attend  any 
circuit  or  district  court  unless  one  of  the  judges 
of  such  circuit  court,  or  tbe  judge  of  such  district, 
in  his  own  diacretioa,  or  upon  a  notification  by  the 
district  attorney  that  such  jury  will  be  needed,  or- 
ders a  venire  to  issue  therefor.  And  either  of  the 
said  courts  may  in  term  order  a  grand  jury  to  be 
summoned  at  such  time  and  to  serve  such,  time  as 
it  may  direct  whenever  in  its  judgment  it  may  be 
projwr  to  do  so.  But  nothing  herein  shall  operate 
to  extend  beyond  the  time  permitted  by  law  the 
imprisonment  before  indictment  found  of  a  person 
accused  of  a  crime  or  offense,  or  the  time  during 
which  a  person  so  accused  may  be  held  under  rec- 
ognizance before  indictment  found.  (Rev.  Stats, 
sec.  810.) 

Note.  ^An  order  entered  by  the  clerk  by  authority  of 
tbe  j"ilgB  ia  of  the  sama  effect  aa  if  done  by  the  judge 
himaelf.     (United  States  v.  Reed,  2  Blatohf.  435. ) 

§  362-     UiocbarBe     of    grand   JurleH.— 

The  circuit  and  district  courts,  the  district  courts 
of  the  Territories,  and  the  supreme  court  of  the 
District  of  Columbia,  may  discharge  their  grand 


> 


juries  whenever  they  deem  a  contitmance  of  the 
sesBions  of  auah  juries  unnecessary.  (Kev.  Stats, 
sec.  811.) 

§  353-  JnrorM  no  I  to  be  NummoneU 
oftener  than  once  in  tn'o  yenrN>— No  per- 
son shall  be  summoned  as  a  juror  in  any  circuit  or 
dietrict  court  more  than  once  in  two  yeara,  and  it 
shall  be  suflicient  cause  of  challenge  to  any  juror 
called  to  be  Bworn  in  any  cause  that  he  has  been 
summoned  and  attended  said  court  as  a  juror  at 
any  term  of  said  court  held  within  two  years  pri- 
or to  the  time  of  such  challenge.  (Rev.  Stats. 
««.812.) 

Note, — It  is  not  necesBary  that  tweoty-four  montha 
ghould  elapse  between  the  oluee  of  the  t«rm  at  which  the 

C'  tror  serves  and  the  befjinning  of  the  next  term  at  which 
e  is  aummoncd.  {United  States  v.  Reeves,  3  Woods, 
199.}  That  e.  grand  juror  baa  served  within  two  years  is 
not  infiicient  reason  to  quash  an  indictment.  (United 
Statesv.  Heevea,  3  WooiiB,  199.)  This  section  doea  not 
apply  to  the  courts  of  the  Diatriot  of  Colnmbia;  they  are 
governed  by  D.  C.  Rev.  Stats,  sec.  816.  (United  States 
V,  Nerdello,  4  Mackey,  503.)  A  perBon  engaged  in  busi- 
ness in  Washington,  ulaiming  residence  in  Virgioia — Held, 
on  the  facts,  a  cumpetcut  juror,  under  D- C.  Rev.  Stats, 
aec.  872.     (Id.) 

§  364.  Orand  Jarieii  of  dlHtrict  cauTtM 
may    act   In   cat>«   cog;'nl sable    In   circuit 

conwtB.— The  grand  jury  irapanneled  and  sworn 
in  any  district  court  may  take  cognizanae  of  a'l 
crimes  and  offenses  within  the  jurisdiction  of  the 
circuit  court  for  (aid  district  as  well  as  of  said  dis- 
trict court.     (Rev.  Stats,  sec.  813.) 

§   356-      Challenges When      the      siSejMSB. 

charged  is  treasofi  or  a  capitoV  oSewae,  'OQ.e  Sisfe"^^- 
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ant  shall  be  entitled  to  twenty  and  the  United 
States  to  five  peremptory  challenges.  On  the  trial 
of  any  other  felony,  the  defendant  shall  be  entitled 
to  ten  and  the  United  State?  to  three  peremptory 
challenges;  and  in  all  other  cases,  civil  and  crim- 
inal, each  party  shall  be  entitled  to  three  peremp- 
tory challenges;  and  in  all  cases  where  there  aie 
several  defendants  or  several  plaintiffs,  the  parties 
on  each  side  shall  be  deemed  a  single  party  for  the 
purposes  of  all  challenges  under  this  section.  All 
challenges,  whether  to  the  array  or  panel,  or  to 
individual  jurors  for  cause  or  favor,  shall  be  tried 
by  the  court  without  the  aid  of  triers.  [See  sees. 
1031,  4303.]     (Rev.  Stats,  sec.  819.) 

Note. — Any  other  felony  means  other.  ofiFenses  than 
capital  (United  States  v.  Coppersmith,  4  Fed.  Rep.  198); 
and  in  such  cases  this  section  operates  to  give  the  defend- 
ant ten  challenges,  where  the  offense  is  declared  by  statute 
to  be  a  felony;  and  where  Congress  punishes  it  by  its 
common-law  name  and  at  common  law  it  is  a  felony,  or 
where  Congress  adopts  a  State  law  which  designates  it  as 
a  felony.  (United  States  v.  Coppersmith,  4  Fed.  Rep. 
198.)  It  is  intended  by  the  term  **auy  other  felony  '  to 
designate  other  offenses  than  capital  offenses.  (XJnited 
States  V.  Coppersmith.  4  Fed.  Rep.  199.)  On  removal  of 
a  criminal  case  from  the  State  court,  the  number  of  ( hal- 
lenges  is  regulated  by  this  section  and  not  by  the  State 
law.  (Georgia  v.  O'Grady,  3  Woods,  496;  see  United 
States  V.  Marchant,  12  Wheat.  480.)  An  objection  that 
some  of  the  grand  jurors  were  not  properly  snmu)oned  or 
did  not  possess  the  proper  qualifications  cannot  be  taken 
by  plea  on  abatement.  (United  States  v.  Tusk  a,  14 
Blatchf.  5.)  The  Act  of  Congress  of  June,  1872,  as  em- 
bodied in  this  section,  restricts  parties  indicted  for  felony 
to  twenty  peremptory  challenges,  and  where  several 
parties  are  indicted  for  a  joint  felony  they  are  deemed  a 
single  party  for  the  purposes  of  all  challenges  under  that 
section.     (United  States  v.  Hall,  44  Fed.  Rep.  883.) 
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§  3S6-      Chiilleiigeo  In   summary  trials. 

At  the  trial  in  auiumary  ceases,  if  hy  jury,  the 
United  States  and  the  accused  shall  each  be  en- 
titled to  three  peremptory  cballenges.  Challenges 
for  cause  in  such  oases  shall  be  tried  by  the  court 
without  the  aid  of  triers.     {Rev.  State,  sec,  4303.) 

g  357.     Orand    and    petit  Jurors.  —  No 

person  shall  be  ii  grand  or  pelit  juror  in  any  court 
of  the  Ifnited  States,  upon  any  iuquiry,  liearing 
or  trial  of  any  suit,  proceeding,  or  prosecution 
baaed  upon  or  arising  under  the  provisions  of  title 
"Civil  Kights"  and  of  title  "  Crimea,"  for  enforc- 
ing the  provisions  of  the  Fourteenth  Amendment  to 
the  Constitution,  who  is,  in  the  judgment  of  the 
court,  in  complicity  with  any  combination  or  con- 
spiracy in  said  titles  set  forth;  and  every  grand 
and  petit  juror  shall,  before  entering  upon  any 
such  inquiry,  hearing  or  trial,  take  and  subscribe 
an  oath  in  open  court,  that  he  has  never,  directly 
or  imlirectly,  counseled,  advised,  or  voluntarily 
aided  any  such  combination  or  conspiracy.  (Rev. 
Stats,  sec.  822.) 
Note. — The  riftht  to  require  the  panel  to  serve  the 
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§  368.     Rales     In     partlenlur    States.— 

Alabama. — All  grand  and  petit  jurors  numraoned 
for  service  in  each  division  shall  be  iuhabitants 
thereof.     (33  U.  S.  Stats.  18.) 

Arkansas. — In  the  western  district  of  Arkansas 
such  number  of  jurors  shall  be  suramoncA.  a.^  e;^Bji^' 
term  of  the  district  court  fheteoi,  ^»  >«  \ii5i\  i- 

Fso.  Proc.—M. 


Helena,  as  may  have  been  ordered  at  a  previous 
term,  or  hj  tlie  district  Judge  in  vacation.  And  a 
gratiil  juiy  may  be  aummoiied  to  attend  any  such. 
term  when  ordered  bj  the  court,  or  by  the  judge 
in  vacation.  In  case  of  a  deficiency  of  jurors, 
talesmen  may  be  suuimoned  by  order  of  the  court. 
(Rev.  Stats,  sec.  U.) 

Colo  K  ADO  .—Whenever  the  terms  of  the  aaid  cir- 
cuit and  district  courts  shall  be  held  at  the  same 
time  and  place,  grand  and  petit  jurors  summoned 
to  attend  in  either  of  said  courts  may  serve  in  tlie 
other  of  said  courts,  and  but  one  grand  or  petit 
jury  shall  be  summoned  to  attend  on  said  courts 
at  one  and  the  same  time;  but  this  provision  shall 
not  prevent  either  of  said  courts  from  procuring 
the  attendance  of  several  panels  of  jurors  succea- 
eively,  as  the  business  of  the  courts  may  require. 
(Approved  April  30,  1880,  sec.  2;  21  U.  8.  Stats. 
76;  1  Sup.  Kev.  Stats.  517.)  Jurors  in  the  dis- 
trict and  circuit  courts  of  the  United  States  in  and 
for  the  State  of  Colorado,  shall  be  entitled  to  re- 
ceive fifteen  cents  for  each  mile  actually  traveled 
in  coming  to  or  returning  from  aaid  courts.  (Ap- 
proved, June  16,  1B80;  21  U.  8.  Stats.  290.) 

Georgia. — ^All  grand  and  petit  jurors  summoned 
for  service  in  each  division  shall  be  residents  of 
such  division.  All  mesne  and  final  process,  sub- 
ject to  the  provisions  hereinbefore  contained,  is- 
sued in  either  of  said  divisions,  may  be  served  and 
'  executed  in  either  or  both  of  the  divisions.  (21 
U.  S,  Stats.  63;  1  Sup.  Rev.  Stats.  608;  25  U.  S. 
Stats.  671,  sec.  6.) 

Idaho,— Only  one  grand  jury  and  one  petit  jury 
summoned  in  both  said  circuit  and  district 


BoortB.     (Approved  July  3,  1830;  26  U.  S.  Stats. 
1317.) 

■  Kentucky  and  Indiana. — In  the  several  dis- 
tricts of  Kentucky  and  Indiana,  sucli  number  of 
jurors  shall  be  summoned  by  the  marshal  at  evftry 
term  of  the  circuit  and  district  courts,  res|>ectively, 
as  may  have  been  ordei-ed  of  record  at  the  previ- 
ous term;  and  in  case  there  is  not  a  sufficient  num- 
ber of  jurors  in  attendance  at  any  time,  the  court 
may  order  such  number  to  be  summoned  us,  in  its 
judgment,  may  be  necessary  to  transact  the  busi- 
ness of  the  court.  And  a  grand  jury  may  be  aum- 
TOoned  to  attend  every  term  of  the  circuit  or 
district  court  by  order  of  the  court.  The  mar- 
shal may  summon  juries  and  talesmen  in  case  of  a 
deficiency,  pursuant  to  an  order  of  the  court 
made  during  the  term,  and  they  shall  serve  for 
BQch  time  as  the  court  may  direct.  (Bev.  Stats. 
sec.  8ie.) 

Louisiana. — All  grand  and  petit  jurors  sum- 
moned  for  service  in  eiich  division  shall  be  resi- 
deutB  of  such  division.    (25  U-  S.  Stats.  38S,  438.) 

Michigan. — One  grand  nr>.i  one  petit  juiy  only 
shall  be  summoned,  and  sp?ve  in  both  said  courts 
at  each  term  thereof;  and  juivii-s  ahnll  be  selected 
and  drawn  from  the  division  of  the  said  district  in 
which  they  reside  and  in  which  the  terms  of  the 
said  circuit  and  district  eourta  to  which  they  ai'O 
summoned  are  held.     (20  U.  S.  Stats.  175.) 

Minnesota. — A  grand  and  petit  jury  shall  be 
summoned  for  each  of  said  terms  (of  the  circuit 
anddiatrictcourta)  which  petit  jury  shall  be  com- 
petent to  ait  and  act  aa  such  jury  iii  either  or  both 
of  said  courts  at  such  terms;  provided,  that  the 
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judge  of  the  district  coui't  may,  in  his  diauretion,  dia- 
penae  with,  the  summoning  or  imjianneling  of  more 
than  one  grand  jury  in  each  year  in  any  of  said  di- 
visions. (Approved  April  29,  1890;  26  U.  S. 
StatB.  73,  sec.  6.) 

Mississippi. — Whenever  the  circuit  and  district 
courts  in  the  southern  district  of  Mississippi  shall 
be  lield  at  the  same  time  and  place,  only  one  grand 
jury  and  the  necessary  number  of  petit  jurors  shall 
be  summoned  for  both  courts,  and  they  shall  be 
the  grand  and  petit  jurora  for  both  said  courts, 
(Approved  April  4,  1888;  25  U.  S.  Stats.  78.) 
Juries  shall  be  summoned  for  the  additional 
courts  hereby  created  ai 
the  summoning  ofjurie 
(22  U.  8,  Stats.  101.) 

Missouri  — Jui-ies  shall  be  summoned  for  the 
courts  hereby  created  [in  the  several  subdivisions 
of  the  districts],  as  now  provided  by  law  for  the 
Bummoning  of  juries  in  the  said  districts,  and  when- 
ever  the  circuit  and  district  courts  in  either  of  said 
districts  or  divicdons  shall  be  held  at  the  same  time 
and  place,  jurors  shall  not  be  summoned  for  each 
of  said  couils,  but  for  both  said  courts,  and  they 
shall  act  accordingly  as  grand  and  jjetit  jurors  for 
both  said  courts.  (Approved  May  14,  1890;  24 
IT.  8.  Stats.  +24;  2(i  U,  S.  8tats.  106,  sec.  3.) 

New  York. — No  jury  shall  be  drawn  for  service 
exclusively  in  the  circuit  court  for  the  northern 
district  of  New  York  at  the  terms  thereof  required 
by  law  to  be  held  at  Albany  and  Syracuse,  or  at 
the  adjourned  term  thereof  required  by  law  to  be 
held  at  Utica,  if  a  jury  is  drawn  to  serve  in  the 
district   court   held   at  the  same   times  and  places 
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[  "with  said  terms  and  adjourned  term,  but  it  shall 
I*  be  used  for  the  trial  of  issues  of  fact  arising  in  civil 
uid  crimiDoI  causes  in  said  circuit  court;  and  the 
verdicts  of  said  jury  and  all  proceedings  upon  tlie 
trial  of  said  issues  shall  be  of  the  same  effect  as  if 
the  said  jury  had  been  drawn  to  serve  in  the  said  cir- 
ouitcourt.  (Approved  March  23, 18S3;  Bev.  Stata. 
sec.  806,  repealing  the  original  section  806  of  the 
Rev.  Stats.;  United  States  v.  Rose,  6  Fed.  Rep.  137.) 

KOHTH  Cakolina.  —  The  circuit  and  district 
courts  for  either  of  the  districts  of  North  Cai-olina 
may  order  a  gi'and  or  petit  jury,  or  both,  to  attend 
any  special  term  thereof,  by  an  order  to  be  entered 
of  record  thirty  days  before  the  day  on  which  such 
special  term  ia  appointed  to  convene.  (Rev,  Stats, 
sec.  816.) 

North  Dakota. — When  the  circuit  court  and 
district  court  is  hekl,  as  provided  in  this  act,  at 
the  same  time  and  place,  one  grand  and  one  petit 
jury  only  shall  be  summoned  and  serve  in  both 
said  courts.    (26  U.  S.  Stats.  U.) 

South  Dakota.— Similar  provisions  of  the  stat 
ute.    (26  U.  S.  Stats.  H.) 

Ohio. — One  giund  jury  and  one  petit  jury  only 
shall  be  summoned,  and  serve  in  both  of  said  courts 
at  each  term  thereof.    (20  U.  8.  Stats.  101.) 

Hortbem  and  Southern  Districta, — All  grand  and 
petit  jurors  summoned  for  service  in  each  division 
shall  be  residents  of  such  divisiooii  j"  " 
final  process,  subject  to  the  provisions  hereinbefore 
contained,  issued  in  either  of  said  divisions,  may " 
served  and  executed  in  either  or  both  of  thi 
ions.  (20  U.  S.  Stats.  101;  1  Sup.  Kev.  Stata., 
21  XT.  9.  Stats.  64;   1  Sup.  Kev.  Stats.  509.\ 
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South  Carolina — ^The  grand  and  petit  juries 
for  the  district  court  sitting  in  the  western  district 
of  South  Carolina  shall  be  drawn  from  the  inhabit- 
ants of  said  district  who  are  liable,  according  to 
the  laws  of  said  State,  to  do  jury  duty  in  the  courts 
thereof;  and  all  jurors  shall  be  drawn  durinsf  the 
sitting  of  the  court  for  the  next  succeeding  term. 
(Rev.  Stats,  sec.  817.) 

Tennessee. — All  grand  and  petit  jurors  sum- 
moned for  service  in  each  division  shall  be  resi- 
dents of  such  division.  All  mesne  and  final  process 
subject  to  the  provisions  hereinbefore  contained, 
issued  in  either  of  said  divisions,  may  be  served 
and  executed  in  either  or  both  of  the  divisions. 
(21  U.S.  Stats.  175.) 

Vermont. — The  clerk  of  the  district  conrt  for 
Vermont  shall  not  cause  a  petit  jury  to  be  sum- 
moned or  returned  to  any  session  in  which  there 
shall  appear  to  be  no  issue  proper  for  trial  by  jury, 
unless  by  special  order  of  the  judge.  (Rev.  Stats. 
sec.  807.) 

In  the  district  of  Vermont,  it  shall  be  the  duty 
of  the  circuit  court,  at  its  regular  sessions,  to  give 
in  charge  to  the  grand  juries  all  crimes,  offenses, 
and  misdemeanors  which  are  cognizable  as  well  in 
the  district  court  thereof  as  in  the  said  circuit 
court.     (Rev.  Stats,  sec.  818.) 
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